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A 


ACCOUNT. 
Duty   to   account:    Obligation    of 
partner  to  account  for  proceeds 
of  illegal  transaction.  679 

ACCRETION. 

Doctrine  applied  to  non-navigable 
waters.  667 

ADMINISTRATORS    AND    EX- 
ECUTORS. 
Administration  bonds :  Liability  of 
foreign  administrator.      664,  674 
ADMIRALTY. 

See  also  Maritime  Liens. 
.  Jurisdiction:  Extent  of  jurisdiction 
of  federal  government.     201—204 
Rights  over  foreign  vessels. 

489,  503 
Torts:  Damages  recoverable  from  one 
of  two  vessels  at  fault.  150 

ADVERSE  POSSESSION. 

What  constitutes:  Possession  of 
strip  under  eaves  of  another's 
house  not  such.  232 

Whether     conscious     hostility     is 
necessary.  232 

Subject  matter  and  extent  of  ad- 
verse possession:  Severance  of 
mineral  estate  during  statutory 
period  by  deed;  disseisor  remain- 
ing in  possession.  582 
Who  may  gain  title:  Relative  of 
real  owner.  4QS 
Who  may  gain  title  by  adverse 


possession:   Wife  against   hus- 
band. 316 
AGENCY. 
Principal's  rights  against  agent: 

Property  acquired  by  agent  in 
fraud  of  principal.  672 

Principal's  liabiHty  to  third  per- 
sons in  tort:  Liability  of  a 
charitable  organization.  232 

Agent's  liability  to  third  persons: 
Warranty  by  an  agent  of  his 
authority,  422-423 

ALIENS. 

Naturalization  Act:  Proof  of  resi- 
dence   by    supplementary    affi- 
davits. 399 
Who  is  a  "  free  white  person"  for 
naturalization.  150 
ANIMALS. 
Damage  to  persons  and  chattels 
by  animals:  Damage   to   tres- 
passer.                                     320 
ATTACHMENT. 

Attachment  of  property  brought  into 
state  without  consent  of  owner. 
567,  578 
ATTORNEYS. 
Admission  to  the  bar:  Corporation 
cannot  practise  law.  60 

Relation  between  attorney  and 
client:  Contract  for  contingent 
fee;  construction  of  contract. 

576 


B 


BANKRUPTCY. 
Jurisdiction    of    federal   courts: 

Summary  procedure.  668 

Involuntary    proceedings :    When 

debtor   must    owe   $1000   under 

Act  of  1898.  317 

Property  passing  to  trustee:  Life 

insurance  policies.  317 

Rights  of  action  for  fraud  causing 

damage  to  property.       396,  400 


Dissolution   of  liens:    Unrecorded 

conditional  sales  in  bankruptcy. 

620-623 

Provable  claims:  Rent  on  imexpired 

lease.  150 

Rights  of  secured  creditor.  496 

Priority  of  claims:  partnership  and 
individual  claims.  668 

Exemptions:  Mortgage  of  future  ex- 
empt goods.  238 
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Right  of  creditor  with  waiver  of 
exemption.  577 

BILLS   AND   NOTES. 

Indorsement :    Indorsement    under 
assumed  name.  400 

When  an  assignment  operates  as 
indorsement.  58 

Checks:  Misapplication  of  funds  of 
corporation    by    officers    indors- 
ing its  checks.  496 
Purchasers    for    value     without 
notice:    Knowledge   of   equitable 
defense  at  time  of  bringing  suit. 
665,  669 
Defenses:      Incomplete     instrument 
when  issued.                               400 
Notice:  Failure  to  give  notice  excused 


because  of  execution  of  deed  of  trust 
to  secure  indorser  666,  669 

Parol  agreement  to  renew  at  de- 
fendant's option.  66,  66 

What  law  governs  wife  as  an  ac- 
commodation indorser  for  hus- 
band. 151 
Doctrine  of  Price  v.  Neal :  Recovery 
of  payment  by  drawee  on  forged 
bill.  669 
Overdue  paper:  Promise  to  pay  at- 
torney's fees.  58 

Maturity  upon  default  in  payment  of 
one  of  series.  58 

BONDS. 

Whether  interest  has  been  earned  on 
income  bonds.  6 


CARRIERS. 
Control  and  regulation:  Carmack 
Amendment:  constitutionality. 

404 
Right  to  receive  compensation.     59 
Bills  of  lading:  Liability  of  shipper 
for  damage  to  carrier  from  goods 
dangerous  but  billed  as  ordinary 
goods.  68 

Limitation  of  liability:  Exemption 
for  negligence  to  employee  of  ex- 
press company.  59 
Necessity  for  special  consideration. 

59 
Discrimination  and    overcharge: 

Carload     rates     to     forwarding 
agents.  669 

Exclusion  from  street  car 
for  carrying  article  not  intended 
for  personal  use.  233 

Duty  to  accept  and  carry  pas- 
sengers: Right  to  compel  car 
to  return  to  designated  stopping 
place.  233 

CEMETERIES. 

Right  of  owner  of  fee  to  enjoin  re- 
peated trespasses.  497 

CHAMPERTY       AND       MAINTE- 
NANCE. 

Attorney  paid  out  of  the  fruits  of 
litigation.  228,  234 

CHARITIES     AND     TRUST     FOR 
CHARITABLE   USES. 
Charitable  bequests:  Collateral  at- 
tack on  unauthorized  bequest. 

546 
Rights  and  liabilities  of  charitable 


organizations :  Liability  for  tort 
of  servants.  232 

CHOSES   IN  ACTION. 

What  may  be  assigned:  Assign- 
ment of  action  for  assault.      670 

Gifts:  Delivery  of  certificate  of 
stock.  481,  497 

Manner  and  eSect  of  assignment: 
Successive  assignment  of  life  in- 
surance policy.  243 

CONFLICT  OF  LAWS. 
Concurrent  jurisdiction:  Doctrine 
of  "  federal  common  law."    6-30 
Situs  of  chcses  in  action:  Bank  de- 
posits; where  taxable.  586 
Personal  jurisdiction:    Agreement 
to  mortgage  foreign  land.  234 
Jurisdiction   to  award  custody  of 
children.                              142,  151 
Jurisdiction   to   order   payment   of 
alimony.  234 
Statute  authorizing  extraterritorial 
service  on  residents  of  state. 

486,  497 

Statute  authorizing  service  out  of 

jurisdiction.  318 

Remedies:  right  of  action:  Action 

on  bond  of  foreign  administrator. 

664,  674 

Venue  of  action  for  use  of  lands. 

577 
Rights  in  property:  Attachment  of 
property  brought  into  state  with- 
out consent  of  owner.      567,  578 
Testamentary  succession:  Tax  on 
foreign  personalty.  573,  586 

Execution  of  power:    Power   over 
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personalty:  what  law  governs  the 
appointment  by  foreign  will. 

656,  679 
Making  and  validity  of  contracts : 
What  law  governs  indorsement. 

151 
Rights  and  obligations  of  foreign 
corporations:   What  law  gov- 
erns individual  liability  of  stock- 
holders. 237 
CONSIDERATION. 
Theories    of   consideration:    Per- 
formance of  preexisting  contract. 

What  constitutes  the  considera- 
tions in  particular  classes  of 
cases:    Reduced    rates    in    limi- 
tation of  liability  by  carrier.      59 
CONSTITUTIONAL  LAW. 

See  also  Interstate   Commerce;   Po- 
lice power;   Taxation. 
Making  and  changing  constitu- 
tions:  Matter    appropriate    for 
constitution.  151 

Construction,  operation  and  en- 
forcement of  constitutions : 
Constitutionality  of  federal  cor- 
poration income  tax.  31-46 

Constitutionality  of  federal  corpora- 
tion income  tax.  563,  585 

Construction  of  clauses  giving  Con- 
gress power  to  regulate  com- 
merce. 78-83 

Election  of  United  States  Senators. 
50,  60 

"  Commerce,"  meaning  of,  in  com- 
merce clause.  230,  241 
•  "  Legislature,"  meaning  in  federal 
constitution.                      220,  236 

"  Republican  form  of  government," 
meaning  of,  as  used  in  United 
States  Constitution.        141,  152 

What   is   cruel   and   unusual   pun- 
ishment. 54,  60 
Separation   of  powers:     Constitu- 
tionality   of    indeterminate    sen- 
tence acts.  236 

Constitutionality  of  statute  allow- 
ing court  to  appoint  expert 
witnesses.  483,  499 

Determination  of  written  rules  of 
legislative  procedure  followed  is 
not  judicial.  49,  60 

Powers  of  regulation  vested  in 
Congress.  77-104 

Referendum.  141,  152 

Powers    of    Congress:     taxation: 

Direct  taxation:  Federal  corpora- 
tion income  tax.  563,  585 

Direct  taxation:  Federal  corpora- 
tion income  tax.  3i~46 1 


Publicity  in  corporate  business  com- 
pelled by  taxation.  g8-i02 
Powers  of  Congress:  naturaliza- 
tion of  aliens :  Conflict  of  fed- 
eral and  state  statutes.  499 
Powers    of     Congress:     implied 
powers :     Forbidding    interstate 
transportation  of  products  under 
pure  food  law.  235 
Constitutionality  of    Federal  Em- 
ployers' Liability  Act  of  1908. 

156 
Federal  incorporations.  92-98 

Power  of  regulation  through  the 
commerce  clause.  83-90 

Publicity  in  corporate  business  by 
denial  of  interstate  commerce 
agencies.  98-102 

Powers  of  Judiciary:  Power  to 
determine  constitutionality  of 
statutes  providing  for  direct  elec- 
tion of  United  States  Senators. 

50,  60 
Inquiry    into    rules    of    legislative 
procedure  to  determine  constitu- 
tionality of  statute.  49,  60 
Impairment  of  the  obligation  of 
contracts:    Validity  of  statute 
prohibiting    limitation    on    suit 
on  insurance  policy.  670 
Due  process  of  law:    Constitution- 
ality   of    statute    allowing    the 
court    to    appoint    expert    wit- 
nesses.                               483,  499 
Nature  of  sentence  dependent  upon 
doctor's  certificate  as  to  health. 

498 
New  York  Workmen's  Compensation 
Act.  647,  670 

The  doctrine  of  dae  process  of  law 
before  the  civil  war.       366-385, 
^  460-479 
Vested    rights:     Commimity    prop- 
erty:  nature  of  wife's  interest. 

652,  67s 

Statute  allowing  existing  fee  tails  to 

be  turned  into  fee  simples  held 

unconstitutional.  144,  153 

Personal   rights:    civil,    political 

and    religious:      Can    a    state 

abolish  insanity  as  a  defense  in 

criminal  actions?  225,  235 

Cruel  and  unusual  punishment.  54, 

60 
Grandfather  clauses.  388,  400 

Involuntary  servitude.  671 

Origin  and  destruction  of  right  to 
engage  in  interstate  commerce. 
635-646 
Restriction  on  freedom  of  speech 
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by   limiting   campaign   expenses 
of  candidate  for  office.  401 

Right  of  a  woman  to  hold  public 
office.  ^  139,  158 

Seizure  of  private  property  as 
criminal  evidence  without  war- 
rant at  time  of  arrest.  661,  681 
Self-incrimination:  privilege  as  to 
compulsory  statements  out  of 
court.  570,  587 

Whether  statute  making  breach 
of  labor  contract  a  crime  is 
involuntary  servitude.  391,  401 
Whether  corporation  entitled  to  privi- 
lege against  self-incrimination.  671 
Privileges  and  immunities :  class 
legislation:  Classification  on 
basis  of  wealth.  •       401 

Constitutionality  of  clause  making 
employer's    negligence    immate- 
rial. 243 
Discrimination     in     statutes     re- 
quiring doctor's  license  favoring 
those  treating  by  prayer.  499 
Prohibition     of     fishing     by     non- 
residents of  county.                   318 
Minority  representation:    Plural- 
ity of   votes  cast  in  an  election 
for  disqualified  person.    393,  402 
CONSTRUCTIVE   TRUSTS. 
Misconduct    by    non-fiduciaries : 
Obligation    of    purported    agent 
as  to  fraudulently  acquired  prop- 
erty.                                             672 
Liability    of    innocent    parties: 
Promise  of  one  of  three  persons 
named   as    tenants   in   common, 
whether  binding  on  all.            578 
CONTRACTS. 
Contracts  implied  in  fact:    Sale 
of   good   will:    implied   contract 
not  to  solicit  former  customers. 

Construction  of  contracts:  Ser- 
vices included  in  contract  of 
attorney:  defense  against  coun- 
ter claim.  576 

Defenses:  fraud:  Effect  of  an  agree- 
ment to  waive  in  the  contract. 
53,  64 

Remedies  for  breach  of  contract: 
Action  for  advance  payments  on 
contract  of  sale  repudiated  by 
buyer.  405 

Breach  of  contract  to  labor,  a 
crime.  391,  401 

Whether  damage  to  contract  right 
by  negligent  act  of  third  party 
is  an  actionable  tort.      397,  412 

Suits  by  third  persons  not  parties 
to  the  contract:    Addressee  of  I 


telegram  as  beneficiary  of  con- 
tract with  sender.  411 

CONTRIBUTORY  NEGLIGENCE. 

Persons  under  disability:  Whether 
mental  capacity  of  an  adult 
person  may  be  considered.      152 

Application  to  particular  classes 

of    cases:     Injury    received    in 

saving  property   endangered   by 

another's  negligence.  407 

CORPORATIONS. 

Nature  of  corporation:  Civil  law 
theories  of  corporate  personality. 

253-257 
An  entity  distinct  from  its  members. 
257-262 
Is  a  corporation  a  person?  262-267 
Personification  of  an  entity  into  a 
corporation  is  a  fiction.    347-351 
Corporate  personality  is  an  aid  in 
reaching  logical  results.    351-353 
Corporate    personality   is    misused 
and  misapplied.  353-360 

Corporate    personality    should    be 
applied     with     common     sense. 
3*^0-365 
License  to  assign  lease  to  a  "  respect- 
able and  responsible  person."  236 
Distinction  between  corporation 
and  its  members:    Disregard- 
ing corporate  fiction  in  enforcing 
commodities  clause  of  Hepburn 
Act.  672 

Citizenship  of  corporation:    Fed- 
eral incorporations.  92-97 
Capital,  Stock  and  dividends:  Stock 
issued    in    payment    for    .over- 
valued property.  152 
Acquisition  of  membership :  Effect 
of  insolvency  of  corporation  on 
right  to  rescind  stock  subscription 
fraudulently  obtained.      147,  152 
Corporate  powers  and  their  ex- 
ercise: Borrowing  on  their  earn- 
ing capacity  by  debentures.   389, 

406 
Practice  of  law.  60 

Stockholders:   rights  incident  to 
membership:    Legality  of  vot- 
ing trust.  61,  61 
Stockholders:  individual  liability 
to  corporation  and  creditors: 
Waiver  of  liability.           565,  578 
What  law  governs.  237 
Ultra   vires:    basis    of   doctrine: 
General  discussion.                    533 
Ultra  vires  contracts:  rights  and 
liabilities  of  parties:    General 
discussion     of     executory    ultra 
vires  contracts.                   534-547 
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Liability  of  corporation  on  execu- 
tory ultra  vires  contract.         337- 

542 
Torts   and   crimes:    Liability   for 
slander  of  agent.  673 

Insolvency  of  corporation:    Effect 
on   right    to   rescind   stock   sub- 
scription fraudulently  obtained. 
147,  152 
Foreign  corporations:   Jurisdiction 
over  internal  affairs.  319 

COSTS. 

Lessee  not  entitled  to  costs  of  former 
suit  with  lessor  in  suit  against 
sub-lessee  for  breach  of  cove- 
nant to  repair.  241 

Liability  of  infant  to  indemnify  next 
friend.  319 

COVENANTS   OF   TITLE. 
Covenants  against  incumbrances : 

Easements.  237 

COVENANTS      RUNNING      WITH 
THE  LAND. 

Covenant  to  issue  pass.  402 


CRIMINAL   LAW. 

Defenses:  Constitutionality  of  a 
statute  abolishing  insanity  as 
a  defense.  226,  235 

Statutory  offenses:    Breach  of  con- 
tract to  labor  a  crime.     391,  401 
Vendee    as    accomplice    of    vendor 
in  illegal  liquor  sale.  6i 

Sentence:    Constitutionality  of   in- 
determinate sentence  acts.      236 
Effect  of  irregular  sentence.        578 
Sentence  increased  on  appeal.     320 
Unauthorized      postponement      of 
punishment.  579 

Reforms :  Improvements  in  criminal 
pleadings.  2go-2g7 

CROPS. 

RigKt  to  matured  but  unsevered  crop 
at  termination  of  lease.  579 

CURTESY. 

Effect  of  legitimation  of  a  child  on 

father's  right  to  curtesy.  146,  153 

One  ignorant  of  is  not  estopped  to 

deny  it  against  a  bond  fide  pur- 

haser.  494,  500 
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DAMAGES. 

Measure  of  damages:  Conversion 
of  stock.  62 

For   breach   of   covenant  of  quiet 
enjoyment  in  a  lease.  65 

For    sale    of    goods    under    unfair 
competition.  162 

For  tort  committed  by  two  vessels 
in  admiralty.  150 

Promise  in  note  to  pay  attorney's 
fees.  58 

Liquidated  damages :  Whether  for- 
feiture of  sum  for  non-compliance 
with  franchise  is.  66 

Consequential   damages:  Loss  of 
opportunity  to  compete  for  em- 
ployment. 579 
Excessive    damages:     Latitude   al- 
lowed  to  "  Nominal  Damages." 

238 

Mitigation  of  damages :  Benefft  to 

plaintiff.  62 

DANGEROUS   PREMISES. 
Liability    to    trespassers:  Duty 
when  trespassers  are  to  be  ex- 
pected. 320 

DEAD   BODIES. 

Nature  of  rights  in  dead  body.    315, 

321 
DE^TH    BY    WRONGFUL    ACT. 
Damages    in    statutory    action: 


Right  of  wife  not  supported  by 
husband  to  sue  for  his  death.  321 
DECEIT. 

General  requisites  and  defenses: 
Early  history  of  deceit.  416-417 

Negligence  as  substituted  for 
intentional  untruth:  Liabil- 
ity for  honest  misrepresentation. 
415-440 
Damages:  Actions  for  damages  for 
misrepresentation.  427-  440 

DEEDS. 

Construction  and  operation  in 
general:  Covenant  against  in- 
cumbrances includes  what  ease- 
ments. ■  237 
DIVORCE. 

Defenses:  Delay.  321 

Proceedings  and  relief:  Whether 
third  person  can  enjoin  proceed- 
ings to  set  aside  divorce.  64 

Alimony:  Personal  service  at  outset 
of  suit  sufficient  for  later  award- 
ing alimony.  234 

Custody  and  support  of  children: 
What  law  governs  and  controls 
custody  of  children.  142,  151 
DOWER. 

Right  of  dower  in  mortgaged  property 
after  extinguishment  of  mort- 
gage. 153 
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EASEMENTS. 

Prescription:  Right  of  way  over 
railroad  property.  6^ 

ELECTIONS. 

Constitutionality  of  common  pro- 
visions in  primary  election  acts. 
659,  673 

Election  contest:  discontinuance  of 
suit.  673 

Plurality  of  votes  cast  for  a  dis- 
qualified person.  393,  402 


ELECTRIC   WIRES, 

Fletcher  v.  Rylands: 
principle  of. 


application  of 
322 


EMINENT   DOMAIN. 
What   property   may   be.  taken: 

Property  dedicated  to  state  by 
United  States  for  use  as  a  park. 

499 
EQUITY. 

Jurisdiction:    Equitable    relief    for 

mistake  of  law.  394,  409 

Jurisdiction  based  on  absence  of  any 

question  of  fact  for  the  jury.      239 

Priority  of  equities:  Purchaser  for 
value  and  without  notice  of  an 
equitable  interest  fraudulently 
appointed.  490,  500 

ESTATES   TAIL. 

Children   not  in  esse  not  barred  by 

judgment  against  parent.         156 

Statutory  changes  in  United  States. 

144,  153 


ESTOPPEL. 

Estoppel  in  pais :  Creditor  estopped 
to  proceed  against  surety  relying 
on  surrender  of  original  note. 

328 
Estoppel  of  one  who  acts  in  a  repre- 
sentative capacity.  674 
General   discussion   of   estoppel   in 
pais.                           _          423-427 
Predicated  upon  an  innocent  mis- 
representation.                494,  500 
EVIDENCE. 
General  principles  and  rules  of 
exclusion:    Irrelevancy:    viola- 
tion  of    municipal   ordinance  as 
evidence  of  negligence.                322 
Dying  declarations:  Religious  be- 
lief as  affecting  the  credibility  of. 
484,  500 
Opinion  evidence :  Market  value. 

63 
Similar   facts    and    occurrences: 

Crimes  resulting  from  similar 
motive  as  proof  of  crime  at 
issue.  148,  154 

Habit  of  paying  at  regular  inter- 
vals as  proof  of  payment. 

312    i2'i 
EXECUTORS  AND  ADMINISTRA- 
TORS. 
Administration:  Apportionment  of 
annuity  between  capital  and  in- 
come. 309,  328 
EXEMPTIONS. 

Mortgage  of  future  exempt  goods. 

EXTRADITION.  ^^ 

International  extradition:  Offenses 
of  a  political  character.    386,  402 


FALSE  IMPRISONMENT. 

Liability  of   militiaman   obeying  offi- 
cer's orders.  656,  678 

FALSE   PRETENSES. 

Defenses:  Collection  of  honest  debt. 

FEDERAL   COURTS.  ^°^ 

Jurisdiction  and  powers  in  gen- 


eral: Enjoining  enforcement  of 

municipal  ordinance.  674 

Original  jurisdiction  when  state  is 

a  party.  675 

FIRES. 

See  Insurance. 
FRAUD. 

See  Corporations. 


HARVARD  LAW  REVIEW. 


[Vol.  XXIV. 


References  in  heavy-faced  type  are  to  Notes;  in  plain  type  to  Recent  Cases;  and  in  italicized  type 
to  Articles. 


GENERAL  AVERAGE. 
Nature,    cause    and    manner    of 
sacrifice:     Effect     of     inherent 
vice  of  cargo  upon  right  to  con- 
tribution. 154 
GIFTS. 
Causa  mortis:  Eflect  of  subsequent 
will.                                         154 


GOOD  WILL. 

Solicitation    of    old    customers    after 
voluntary  sale  of  good  will. 

311,  323 
GUARDIAN  AND  WARD. 

What  law  governs  the  appointment 
and  control  of.  142,  151 


H 


HIGHWAYS. 

Regulation   and   use:    Moving    a 
house.  238 

HOMICIDE. 

Responsibility  for  death  caused  by 
fright.  323 

HUSBAND  AND  WIFE. 
Mutual  rights,  duties  and  liabil- 
ities :  Husband's  power  to  dispose 
of  community  property.  652,  675 
Rights  of  wife  against  husband 
and  in  his  property:  Action 
for  recovery  of  expenditures  for 
necessaries.  306,  324 

Right  of  wife  to  gain  title  to  hus- 
band's property  by  adverse  pos- 
■     session.  316 

Wife's   right   to   sue   husband   for 
torts:  assault.  403 

Right ,  of  husband  against  wife 


and  in  her  property:  Effect  of 
legitimation  of  child  on  husband's 
right  to  curtesy.  146,  153 

Rights  and  liabilities  of  husband 
as  to  third  parties:  Effect  of 
married  women's  property  acts 
on  husband's  action  for  loss  of 
consortium.  501 

Rights  and  liabilities  of  wife  as  to 
third  parties :  Right  of  wife  not 
supported  by  husband  to  sue  for 
his  death.  321 

Contracts  between  husband  and 
wife :  Wife's  right  to  sue  husband 
on  contract.  500 

Validity  of  separation  agree- 
ment. 323 

Wife's  separate  estate:  Estate  by 
entirety:  whether  Judgment  debt 
of  husband  becomes  lien  on  land. 

154 


I 


ILLEGAL   CONTRACTS. 
Contracts  against  public  policy: 

Separation   agreements   between 
husband  and  wife.  323 

INDICTMENT     AND     INFORMA- 
TION. 

Sufficiency  of  accusation:  Pro- 
posed test:  does  it  enable  the  ac- 
cused to  prepare  his  defense? 

200-20? 
INJUNCTIONS. 
Acts  restrained:   Balance  of  con- 
venience doctrine.  501 
Infringement  of  patent  by  public 
officers.  155 
No  injunction  against  one  moviiig 
a  house  and  thereby  interfering 


with  franchise  of  trolley  com- 
pany. 238 

Payment  of  salary  to  one  illegally 
appointed  to  office.  239 

Turning  off  water  by  public  service 
company  for  non-payment  of 
disputed  bill.  67 

Who  can  enjoin  prosecution  of 
action.  64 

INNKEEPERS. 
Duties  to  travelers  and  guests: 

Whether  bad  reputation  is  an 
excuse  for  refusing  entertain- 
ment. 239 
Innkeeper's  lien:  Stolen  tickets  d^e- 
posited  with  innkeeper  for  a 
loan.                                           501 


Vol.  XXIV.] 


TABLE  OF  CONTENTS. 


XI 


References  in  heavy-faced  type  are  to  Notes;  in  plain  type  to  Recent  Cases;  and  in  italicized  type 
to  Articles. 


INSANE   PERSONS. 
Guardianship     and     protection. 

Committee  of  insane  person  can 
recover  for  false  imprisonment 
of  insane  person.  502 

INSURANCE. 
State  control  of  insurance  com- 
panies:  Prohibition  by  statute 
of  provisions  limiting  time  within 
which  action  must  be  brought. 

670 
Defenses  of  insurer:  Effect  of  in- 
contestability clause  on  fraud. 

63,  64 
Exemption  clause.  240 

Fire  kindled  in  place  intended  and 
provided  for  it.  12^-1  ji 

Fire  kindled  with  intent  to  injure 
the  premises.  iig-124 

Property  used  in  illegal  business. 

Construction  and  operation  of 
conditions :  Express  condition 
for  immediate  notice:  whether 
waived  by  insurer's  knowledge. 

580 
Impossibility  as  an  excuse  for  fail- 
ure_  to  give  notice.  502 

Condition  against  increase  of  haz- 
ard. 64 
Insurance  broker  as  agent  of  in- 
sured to  pay  premiums.  155 
Construction  of  particular  words 
and  phrases  in  standard 
forms:  "  Immediate  notice." 

580 
Meaning  of  fire  in  an  insurance 
^^  policy.  119-136 

Net    value"  of    a    life    insurance 
contract.  662,  675 

Construction    and    operation    of 
conditions:     Warranty:    statu- 
tory restrictions.  571,  580 
Rights  of  beneficiary:  Murder  of 

insured  by  the  beneficiary. 
,  227,  241 

Amount  of  recovery:  When  one  fire 
intentional  and  one  accidental, 
both  causing  the  loss.  134 

Miscellaneous  rights  of  insured: 
Revocation  of  policy  by  in- 
surer; when  right  of  action  ac- 
crues. 404 
Rights  of  insurer:  Subrogation  to 
rights  of  insured  when  loss  is 
paid  without  legal  liability.  676 
Accident  insurance:  "Accident," 
meaning  of,  in  personal  accident 
and  employers'  liability  insur- 
ance.                                 221,  240 


Employers'    liability    insurance: 

Injuries  accidentally  suffered  and 
disease  incurred.  221,  240 

Fidelity  insurance:  Contribution 
on  partially  concurrent  obliga- 
tions by  insurance  companies. 

487,  506 

Guaranty  insurance:  Nature  of 
contract:  relation  to  contract 
of  suretyship.  568,  581 

Mutual  benefit  insurance:  Limi- 
tation of  actions.  676 

INTERNATIONAL   LAW. 

See  also  War. 
Nature  and  extent  of  sovereignty: 

Foreign  vessels.  489,  503 

INTERSTATE   COMMERCE. 
What  constitutes  interstate  com- 
merce: Meaning  of  "  commerce" 
in  commerce  clause.         230,  241 
Original  package  broken  by  agent 
for  delivery.  324 

Controlled  by  Congress:  Compel- 
ling publicity  in  corporate  busi- 
ness thereby.  98-102 
Federal  Employer's  Liability  Act  of 
1908.  156 
Interference  by  Congress  where 
power  derived  from  a  state. 

641-642 
Interference    by    Congress    where 
power  derived  from  Congress. 

642—643 
Liability  of  initial  carrier.  404 

The  meaning  of  commerce  clause. 

8  J— go 
Control  by  states:  Interference  by 
state  where  power  derived  from 
state.  640—641 

Interference  by  state  where  power 
derived  from  Congress.  641 

Interference  with  state  regulation  of 
rates.  679 

Police  power  of  state:  statute  penal- 
izing railroads  for  failure  to 
furnish  cars  on  request.  581 

Telegraph  regulations:  forbidding 
limitation  of  liability.  404 

Interstate  commerce  commis- 
sion: Power  of  commission  to 
forbid  advance  of  rate  on  ground 
of  hardship  to  shipper.  581 

Right  to  engage  in  interstate 
commerce:  Origin  and  de- 
struction of  such  right.     635-646 

INTOXICATING  LIQUORS. 

What  constitutes  sale  to  club  meift- 
bers.  503 
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JOINT  WRONGDOERS. 

Contribution:  recovery  in  admi- 
ralty for  judgment  in  common- 
law  action.  325 

JUDGMENTS. 

Equitable    relief:    Enforcement    of 

judgment  for  advance  payments 

on  contract  of  sale  repudiated  by 

buyer.  405 

Collateral  attack:   Punishment  for 

contempt.  241 

Operation  against  third  parties: 

Conclusiveness  as  to  persons  not 

parties  to  the  suit.  156 

JURISPRUDENCE. 

Analytical  jurisprudence:  its  charac- 
teristics, value  and  defects. 

504-59S 


Doctrine  of  stare  decisis  in  the  com- 
mon law.  6-jo 

Historical  jurisprudence:  its  charac- 
teristics,    value      and     defects. 
Sg8-6o4 

Philosophical  jurisprudence:  its  char- 
acteristics and  value.       604-611 

Precedent  as  basis  of  system  of  juris- 
prudence: decadence  of  system. 
298-30S 

Sociological  jurisprudence:  scope  and 
purpose.  6ii-6ig 

The    English    common    law    in    the 
United  States.  6-30 


Uniform  marriage  law: 

act. 


Proposed 
548-562 


LANDLORD  AND  TENANT. 
Tenancies    from    year    to    year: 

Possession  under  agreement  to 
lease.  157 

Conditions  and  covenants  in 
leases:  Measure  of  damages  for 
breach  of  covenant  of  quiet  en- 
joyment. 65 

Bent:  Covenant  to  issue  pass  as 
rent.  402 

Landlord's  lien:  time  of  creation 
when  relation  of  vendor  and 
purchaser  becomes  that  of  land- 
lord and  tenant.  677 

Assignment  and  subletting:  Cor- 
poration a  "  respectable  and 
responsible  person  "  under  con- 
dition for  assignment.  236 
Sub-lessee's  breach  of  covenant 
to  repair:    measure  of  damages. 

LAW  AND  FACT. 
Provinces  of  court  and  jury:  com- 
petency of  witnesses  depending  on 
main  issue.  677 

LEGACIES  AND  DEVISES. 
Classes  of  legacies  and  devises: 

Conditional  bequest:  condition 
in  restraint  of  marriage.        405 


Void  or  voidable  bequests  and 
devises:  Gift  to  wife  while  liv- 
ing apart  from  husband.  678 

Payment:  Interest  by  way  of  main- 
tenance. 325 

LEGAL   BIOGRAPHY. 

Selden  as  Legal  Historian:  a  com- 
ment in  criticism  and  appreci- 
ation. 105-118  205-2ig 

LIBEL  AND   SLANDER. 
Privileged  communications :  Pub- 
lication invited  or  procured  by 
plaintifiF.  242 

LIFE  ESTATES. 

Future  interests  in  chattels  personal. 

582 
LIMITATION   OF  ACTIONS. 

Nature  and  construction  of  stat- 
ute: Municipal  corporations  as 
affected  by  statute.  242 

Accrual  of  action:  Notice  in  in- 
surance policy;  time  when  con- 
dition is  to  be  performed.        676 

Waiver  of  statute:  Incontestability 
clause  in  insurance  policy  so 
operates.  63,  64 
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MALICIOUS   PROSECUTION. 

Basis   and  requisites   of  action: 

Malicious  procuring  of  injunc- 
tion. 325 
MANDAMUS. 
Acts  subject  to  mandamus:  Elec- 
tion of  officer  at  will,  when  office 
is  occupied.                        313,  326 

MARITIME   LIENS. 
Nature  and  scope  of:    History  of 
maritime  liens.  182-186 

Enforcement  of  liens:    Construc- 
tion of  Act  of  June  23,  1910. 
187-195 
Claims  giving  rise  to  liens :  Claims 
embraced  in  Act  of  June  23,  1910. 
195-201 
MARRIAGE. 

Validity:  Void  marriage  made 
valid  by  removal  of  impediment. 

157 
Nullification:  Misrepresentations  as 
to  prior  chastity.  157 

MASTER  AND   SERVANT. 
Employers'   liability   acts:     Con- 
stitutionality of  clause  making 
employer's  negligence  immaterial. 

MECHANICS'    LIENS. 

Effect  of  stop  notice  by  sub-con- 
tractor when  contractor  sub- 
sequently defaults.  326 


MINES   AND   MINERALS. 

Effect  on  disseisor's  adverse  posses- 
sion of  severance  of  mineral  estate  by 
disseisor.  582 

Location  of  claims:  excessive  loca- 
tion* 678 

MORTGAGES. 

Priorities:  Floating  securities:  de- 
bentures. 389,  406 
Successive  assignments  of  chose  in 
action.  243 

Transfer  of  rights  and  property: 
One  paying  off  mortgage  under 
a  mistake  of  fact  subrogated  to 
right  of  mortgagee.  161 

Oral  sale  of  mortgagor's  interest  in 
absolute  deed  to  mortgagee.    344 

Equity  of  redemption:  Clogging 
right  by  covenant  not  to  redeem 
before  certain  date.  65 

Transfer  of  rights  and  property: 
Effect  of  such  transfer  on  release 
of  dower  right  in  mortgage.    153 

MUNICIPAL   CORPORATIONS. 

Franchises  and  licenses:  Enforce- 
ment of  penalty.  66 

Actions  by  and  against  municipal 
corporations:  Statute  of  limi- 
tations: application  to  municipal 
corporations.  242 


N 


NEGLIGENCE. 

Defenses :  A  suit  for  injury  to  person 
where  same  act  causes  injury  to 
person  and  property  is  barred 
by  former  recovery  for  injury  to 
property.  492,  504 

Injury  sustained  in  saving  property 


endangered   by   another's   negli- 
gence. 407 
NEGROES. 

See  Statutes. 
NUISANCE. 
What  constitutes  nuisance:    Tu- 
berculosis sanitarium.  407 


o 


OFFER  AND  ACCEPTANCE.  I 

Bilateral    contracts:     Mistake    in 


transmission    of    offer    by    tele- 
graph. 244 
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PAROL   EVIDENCE  RULE. 

Substantive  law  expressed  in 
terms  of  evidence:  Bills  and 
notes:  oral  agreement  to  renew 
at  maturity.  66,  66 

PARTNERSHIP. 

Rights,  duties,  and  liabilities  of 

partners  inter  se:   Partnership 

for    illegal    purposes:      whether 

accounting  enforceable,  679 

PATENTS. 

Infringement:  right  to  accounting 
of  profits  in  equity.  583 

Injunction  refused  to  restrain  use 
of  patented  articles  by  public 
officers.  155 

PLEADING. 

Damage  to  person  and  property  by 
one  negligent  act  as  one  cause 
of  action.  492,  504 

Theory  of  the  pleading.         480,  504 

POLICE   POWER. 

Nature  and  extent :  Administrative 
exercise  of  police  power  in  pre- 
cautionary regulation.  I.  Pre- 
cautionary regulation.      268-289 

II.  Administrative  orders  and  exe- 
cutions. ^  333-34<^ 

(a)  Necessity  for  notice  and  hear- 
ing.   _  _  _  334-33^ 

(b)  Judicial  review.  Jj8-j^<5 

III.  Judicial   review  in  actions  for 
damages.  441-459 

(a)  Liability  of  public  corporations. 

441-442 

(b)  Liability  of  officers.       442-459 
Constitutionality  of   an  ordinance 

making    it    a    misdemeanor    to 
picket.  504 

Regulation  of  business  and  occu- 
pations:   Compulsory  incorpora- 
tion of  banks.  326,  408 
Constitutionality  of  New  York  Work- 
men's Compensation  Act.         647, 

670 
Limitation  of   campaign  expenses. 

401 

Nine-hovir  law  for  women.  408 

Requirement    of    bank    depositors' 

guaranty  fund.  408 

Trading  stamp  companies.  66 


Public  service  agencies:  Prohibi- 
tion of  limitation  of  liability  by 
telegraph  company.  404 

POWERS. 

General  powers:  application  of  rule 
against  perpetuities.  585 

Nature  and  relation  between  donee 

of  general  power  of  appointment 

and  the  property  subject  thereto. 

654,  679 

Release  and  discharge  of  powers.  511- 

533 
Release  of  special  powers  in  gross. 

517-523,  67 
Termination     of     preceding     estate: 
destination    of    income    till    ap- 
pointment. 408 
Testamentary   powers   in    gross,    re- 
lease of.                               523-531 

PREFERENCES. 

At  common  law:  Whether  issuing 

debentures   by  a   corporation   is 

a  preference.  389,  406 

PRIVACY,  RIGHT  OF. 

Nature  and  extent  of  right.  680 

Infringement  of  right:  What  con- 
stitutes infringement  under  New 
York  statute.  159 

PROXIMATE   CAUSE 

Eflacient  cause  of  injury:  Nervous 
shock  from  fright  caused  by 
negligence.  158 

PUBLIC   OFFICERS. 

Eligibility  to  office :  Woman  elected 
county  treasurer.  139,  158 

Powers  and  duties:  Duty  to  leave 
card  index  system  installed  at 
private  expense.  583 

Compensation:  Rights  of  de  facto 
officers.  658,  679 

PUBLIC   SERVICE   COMPANIES. 

Regulation  of  public  service  com- 
panies: State  control  of  public 
utilities.  624-634 

Rights  and  duties:    Right  to  turn 

off    water    for    non-payment    of 

charges.  67 

Telephone  connections  with  other 

lines.  158 
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Q 


QUASI-CONTRACTS. 
Rights  and  obligations  of  parties 
in  default  under  contracts: 

Contract  made  unenforceable  by 
a  rule  of  evidence.  158 

Recovery  for  benefits  conferred 
without  contract:  Owner's  ac- 
quiescence   procured    by    fraud. 

408 


Money  paid  to  use  of  defendant: 

Recovery  by  wife  against  hus- 
band for  her  expenditures  for 
necessaries.  306,  324 

Recovery  for  performance   of   de- 
fendant's contractual  duty.      583 
QUO   WARRANTO. 

Disputes  in  regard  to  offices  at  will. 
313,  326 


R 


RAILROADS. 
Title  to  land  or  right  of  way: 

Acquisition  of  easement  by  pre- 
scription. 63 

State  regulation  in  general:  Pen- 
alty for  not  furnishing  cars  on 
request  provided  by  statute.    581 

Regulation  of  rates :  Advance  pro- 
hibited because  of  injustice  to 
capital  invested  on  ^aith  of  old 
rate.  581 

Powers  of  states.  679 

RAPE. 

Evidence:  Evidence  of  previous 
intercourse  admissible  as  showing 
likelihood  of  having  committed 
this  crime.  148,  154 

RECEIVERS. 

Custody  of  property  before  appoint- 
ment of  receiver.  67 

Liability  of  foreign  receiver  of  in- 
solvent corporation  for  franchise 
tax.  327 

Receiver  cannot  get  reimbursement 
from  original  parties  where  funds 
insufficient  to  meet  receiver's 
expenses.  504 

Right  of  exoneration:  whether  sub- 
ject to  set-off  on  equitable  exe- 
cution by  creditors.  409 

RECORDING      AND      REGISTRY 
LAWS. 
What      constitutes       recording : 

WroHg  initial  of  mortgagor's 
middle  name  fatal  to  notice.   505 

REFORMATION. 
Reformation      of     instruments : 

When  allowed  for  a  mistake  of 
law.  394,  409 

RELIGION. 

See  Schools  and  School  Districts. 


RESCISSION. 

Rescission  for  fraud  or  mistake: 

Effect  of  insolvency  of  corpo- 
ration on  right  to  rescind  for  stock 
subscriptions  fraudulently  ob- 
tained. 162,  147 
Representations  made  through  a 
mercantile  agency  to  one  not  a 
subscriber.  327 
Rescission    for    misrepresentation. 

427  , 

Statutory  restriction  on   power   to 

rescind  for  breach  of  warranty. 

671,  580 

RES  JUDICATA. 

Matters  concluded:  Issues  material 

to  the  judgment.  159 

RESTRAINT   OF  TRADE. 

Monopoly:     Contract   to   sell  at   a 

fixed  price.  244 

Contract  to  sell  at  fixed  prices.   680 

Trusts  and  combinations  in  gen- 
eral: State  control  of  public 
utilities.  624-634 

Combination  by  agreement  as  to 
product  or  prices:  Liquor 
dealers  combining  to  control 
prices.  409 

Sherman  Anti-Trust  Act:  Con- 
spiracy in  restraint  of  frade  a 
continuing  offense.  505 

RESTRAINTS   ON  ALIENATION. 

Condition  against  alienation  qualified 

as  to  persons.  584 

Postponing  the  enjoyment  for  vested 

,    gift  until  after  the  majority  of 

the  legatee.  224,  246 

Validity  of  restraint  on  alienation  of 

fee  when  qualified  as  to  time. 

24s 
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RESTRICTIONS  AND  RESTRIC- 
TIVE AGREEMENTS  AS  TO 
USE  OF   PROPERTY. 

Agreement  imposing  restrictions  in 
favor  of  a  business.         574,  584 

Restriction  on  use  of  leasehold  prem- 
ises after  surrender.  674,  584 
RIGHT   OF  PRIVACY. 

See  Privacy,  Right  of. 


RULE    AGAINST    PERPETUITIES. 
Powers:  validity  of  power  when  an 
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THE  EXTENSION  OF  LAW  TEACHING  AT 

OXFORD.i 

SIR,  —  The  Rhodes  Scholarships  have  conferred  many  benefits  on 
Oxford.  They  have  brought  to  us  a  body  of  men  who  form  a 
new  and  good  element  in  our  university  life.  The  presence  of  the 
Rhodes  Scholars  (and  this  is  one  of  the  points  upon  which  I  wish  to 
dwell  in  this  letter)  has  done  a  great  deal  already,  and  may  do  much 
more  hereafter,  to  give  new  Hfe  to  the  study  of  law  at  Oxford.  For 
the  Rhodes  Scholars,  whether  they  come  from  the  United  States,  or 
from  our  English  Colonies,  such  as  the  Canadian  Dominion  or  the 
Commonwealth  of  Austraha,  are  likely  to  study  law  and  to  study  it 
with  great  effect.  They  are  men  on  the  average  a  little  older  than 
most  of  our  undergraduates  at  the  date  of  their  matriculation.  They 
have  already  seen  something  of  Hfe;  they  have  many  of  them  before 
coming  to  England  studied  law  under  distinguished  teachers,  for  ex- 
ample, the  Harvard  Law  Professors,  or  the  Professors  of  Columbia 
University.  They  are  men  —  and  this  is  a  great  point  —  who  have 
been  accustomed  to  consider  the  learning  of  EngHsh  law  the  proper 
subject  of  post-graduate  study. 

In  these  respects  they  occupy  a  different  position  from  their  Eng- 
lish fellow-students.    Not  one  Enghshman  in  a  thousand  who  matric- 

^  A  Letter  to  the  Harvard  Law  Review. 

For  the  interest  of  readers  we  reprint  the  following  from  the  "Times,"  May  12, 1910: 
"  The  electors  to  the  Lectureship  in  Private  International  Law  have  to-day  elected 
Mr.  Albert  Venn  Dicey,  B.  C.  L.,  honorary  D.  C.  L.,  Fellow  of  All  Souls.  All  Souls 
College  has  undertaken  to  provide  a  stipend  for  this  new  lectureship.  The  lecturer 
is  required  to  lecture  and  to  receive  students  desirous  of  informal  instruction  in  inter- 
national law.  Dr.  Dicey,  it  will  be  remembered,  last  year  resigned  the  Vinerian  Pro- 
fessorship of  English  Law,  and  is  now  Emeritus  Professor."  —  Ed. 
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ulates  at  Oxford  has  studied  the  law  of  England.  The  teaching  of 
the  law  school  at  Oxford  has  indeed  aheady  told  on  the  study  of  law 
in  England.  Of  the  young  men  who  have  left  us  many  have  already 
made  a  brilliant  success  at  the  English  Bar;  of  these  some,  at  any  rate, 
have  learned  the  elements  of  law  at  Oxford.  Not  a  few  have  per- 
ceived that  to  go  through  the  examination  necessary  for  the  attain- 
ment of  the  B.  C.  L.  degree  well  repays  the  work  needed  for  going 
through  it  with  success.  It  gives  one  of  the  best  law  degrees  to  be 
acquired  in  the  United  Kingdom.  A  first  or  even  a  second  class  in 
this  examination  is  a  guarantee  that  the  student  knows  more  of  the 
principles  both  of  English  and  of  Roman  Law  than  ninety-nine  cut 
of  every  hundred  young  men  when  about  to  be  called  to  the  Bar. 
A  man  who  reads  for  the  B.  C.  L.  degree  is,  moreover,  provided  with 
as  good,  as  sensible,  and  as  thorough-going  a  scheme  of  legal  study 
as  any  person  can  desire  who  is  seriously  bent  on  reading  law  with  a 
view  to  future  practice.  Hence  the  renovation  of  the  examination 
for  the  B.  C.  L.  degree,  due  originally,  I  ought  to  add,  to  the  energy 
and  perseverance  of  my  friend,  Mr.  Bryce,  our  present  Ambassador 
at  Washington,  and  my  friend  Professor  Holland,  who  year  by  year 
adds  reputation  to  the  Chair  of  International  Law,  attracting  a  small 
but  very  remarkable  body  of  students  who  are  bent  upon  the  ac- 
quisition of  general  legal  knowledge  and  on  combining  practical 
knowledge  of  the  law  of  England  with  the  study  of  the  principles  of 
the  law  of  Rome. 

But  at  this  point  there  comes  another  most  serious  difference 
between  the  Englishmen  and  the  Rhodes  Scholars  who  desire  to  take 
the  B.  C.  L.  degree^and  thus  go  through  what  with  Englishmen  and 
with  the  Rhodes  Scholars  is  really  a  course  of  post-graduate  study. 
Unfortunately  for  the  University,  Englishmen  reading  for  the  B.  C.  L. 
degree  study  law  but  do  not,  for  the  most  part,  study  it  at  Oxford. 
They  wish  to  be  called  to  the  Bar.  They  go  to  London  to  read  in 
Chambers.  The  knowledge  to  be  acquired  there  is  to  them  indis- 
pensable. They  read  for  the  B.  C.  L.  degree,  but  they  read  in 
London. 

The  position  of  a  Rhodes  Scholar  who  aims  at  a  B.  C.  L.  degree  is 
different.  He  is  from  the  time  of  his  arrival  here  engaged  in  effect  in 
post-graduate  study.  He  has  obtained  a  degree  in  Arts  in  some  other 
University.  If  he  has  already  studied  law,  for  example,  at  Harvard, 
he  is  already  accustomed  to  consider  the  post-graduate  study  of  law 
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as  the  natural  thing.  If  he  has  enjoyed  the  inestimable  advantage  of 
training  in  your  Law  School,  he  starts  with  every  chance  of  success  in 
the  B.  C.  L.  examination.  He  can,  if  he  likes,  pursue  this  object  from 
the  very  commencement  of  his  career  at  Oxford.  Just  because  he  is  a 
Rhodes  Scholar,  it  is  in  Oxford  during  Term  time  that  he  must  study. 
Rhodes  Scholars  will,  if  I  may  venture  to  say  so,  find  in  reading  for 
the  B.C.L,  degree  the  best  possible  supplement  to  that  admirable 
catechetical  teaching  which  connected,  as  it  is,  especially  with 
Harvard,  has,  I  am  told,  spread  to  the  law  schools  of  many  other 
American  universities. 

For  this  system  I  have  always  entertained  and  expressed  the 
greatest  admiration.  Your  distinguished  professors  wisely  fix  the  at- 
tention of  their  pupils  on  reported  cases  and  the  inferences  to  be 
drawn  therefrom.  This  brings  young  men  into  touch  with  reality. 
But  to  an  English  teacher  it  would  seem,  if  I  may  venture  to  play  the 
part  of  the  friendly  critic,  that  to  this  invaluable  foundation  there 
ought  to  be  added  a  wider  knowledge  of  the  law  of  Rome  than,  unless 
I  am  mistaken,  is  given  in  the  celebrated  law  schools  of  America, 
and  also  an  acquaintance,  which  can  hardly  be  obtained  from  cases 
alone,  with  the  principles  to  be  gathered  from  the  works  of  the  best 
among  the  legal  writers  of  England  and  of  America.  The  now  ever 
growing  mass  of  good  legal  literature  must  be  studied  as  no  small 
part  of  the  English  world  of  letters.  Whilst  I  earnestly  wish  that 
the  catechetical  teaching  of  law  may  be  more  and  more  cultivated 
at  Oxford,  I  still  hold  that  the  consecutive  lectures  there  dehvered 
are  admirably  suited  for  the  literary  and  logical  exposition  of  legal 
principles. 

Let  me  now  turn  to  the  advantages,  some  of  them  new,  offered  by 
Oxford  to  the  students  who  we  hope  will  flock  to  us  from  the  Colo- 
nies of  England  and  the  States  of  the  American  Commonwealth  at 
the  end  of  the  next  long  vacation.  Great  and  systematic  efforts, 
fostered  with  great  liberality  by  the  College  of  All  Souls,  have  been 
made  for  years  to  extend  the  field  and  to  improve  the  substance  of 
our  teaching,  not  only  in  law,  but  in  subjects  connected  with  legal 
studies.  We  have  for  years  happily  possessed  teachers  of  Literna- 
tional  Law  and  of  Roman  Law  of  high  and  universally  acknowledged 
reputation.  Of  the  way  in  which  the  Professorship  of  English  Law 
has  been  filled  I  am  hardly  the  person  to  form  or  give  an  opinion. 
The  Vinerian  Professor  who  in  1909  resigned  his  chair  after  a  tenure 
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of  office  of  some  twenty-seven  years,  has  been  succeeded  by  a  man 
who,  after  obtaining  the  most  varied  of  University  honours,  has 
practised  law  with  success  in  London,  and  exchanged,  whilst  still  a 
young  man,  a  very  promising  career  as  a  Chancery  lawyer  for  the 
post  of  a  teacher  of  law  at  Oxford.  It  is  quite  certain  that  no  lawyer 
of  greater  eminence  or  excellence  has  ever  occupied  the  Vinerian 
Chair. 

But  in  this  paper  I  am  concerned  far  less  with  the  merits  of  the 
Oxford  Faculty  of  Law,  as  it  has  existed,  or  now  exists,  than  with  the 
recent  efforts  made  to  extend  our  sphere  of  legal  teaching.  I  will 
emphasise  two  of  them;  because  the  lectureships  or  readerships 
which  I  am  about  to  describe  have  in  my  judgment  a  special  interest 
for  American  students.  There  has  been  created,  almost  the  other  day, 
a  Lectureship  on  Political  Theory  and  tistitutions.  The  name  is  too 
vague  —  though  perhaps  the  indefiniteness  of  the  name  is  not  with- 
out its  advantage  —  to  convey  a  very  fixed  meaning  to  your  readers. 
Mr.  William  George  Stewart  Adams,  the  elected  Lecturer,  is,  one 
may  venture  to  assert,  as  well  acquainted  with  the  law  and  the  prac- 
tice of  what  one  may  call  administration,  as  any  man  who  could 
have  been  appointed.  He  has  lectured  with  success  as  Professor  at 
Manchester.  He  has  taught  and  learnt  much  in  the  Universities 
of  the  United  States.  He  has  been,  so  to  speak,  the  right-hand  man 
of  Sir  Horace  Plunkett  in  his  patriotic  and  successful  labours  to 
revive  and  improve  the  industries  of  Ireland.  Mr.  Adams  is  a  teacher 
from  whom  we  may  expect  much.  In  none  of  the  many  places  he 
has  occupied  has  he  disappointed  those  who  relied  on  his  energy 
and  talent. 

All  Souls  has  also  created  a  Lectureship  in  Private  International 
Law  (Conflict  of  Laws).  My  studies  have  interested  me  much  in 
the  subject,  and  it  is  impossible  I  should  not  feel  every  wish  that 
this  branch  of  law  should  receive  more  attention  than  has  hitherto 
been  devoted  to  it  in  Oxford.  The  reason  why  it  has  been  but  slightly 
studied  by  undergraduates  is  that  it  is  only  in  the  B.  C.  L.  examina- 
tion that  the  subject  of  the  Conflict  of  Laws  may  be  taken  up  by 
the  candidate  for  a  degree.  No  man  can  for  the  moment  expect  that 
a  very  large  class  can  be  collected  together  for  the  study  of  a  subject 
which,  to  those  acquainted  with  it,  presents  special  fascinations. 
Yet  I  am  inclined  to  think  that  it  ought  to,  and  when  its  nature  is  well 
understood  will,  draw  to  it  a  defiinite  body  of  American  students. 
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They  are  in  the  first  place,  well  trained  in  the  subject  by  teachers 
such  as  Professor  Beale.  The  whole  topic,  again,  of  Private  Inter- 
national Law  is  becoming  year  by  year  of  more  and  more  impor- 
tance in  England;  and  I  cannot  but  suppose  both  from  the  nature  of 
things,  and  from  American  law  reports  no  less  than  from  American 
treatises,  that  among  the  forty-eight  States  of  the  Union  questions 
about  the  conflict  of  laws  must  have  an  exceptional  and  a  living  in- 
terest. To  these  considerations  may  be  added  one  other.  Among 
the  best-known  of  the  authors,  who  since  the  beginning  of  the  nine- 
teenth century  have  occupied  themselves  with  this  province  of  law, 
stand  Story  and  Savigny.  Each  may  be  considered  the  immediate 
ancestor  of  two  different  schools  each  of  which  has  produced  many 
and  distinguished  disciples.  At  the  head  of  the  Anglo-Saxon  school 
assuredly  still  stands  Story.  At  the  head  of  what  I  may  call  the 
Continental  School  of  writers  on  Private  International  Law,  as  in- 
dubitably, in  my  judgment,  still  stands  Savigny.  There  is  nothing 
more  remarkable  than  the  difference  between  the  way  in  which  all 
or  nearly  all  English  and  American  authorities  regard  the  conflict 
of  laws,  and  the  way  in  which  the  same  topic  is  under  the  name  of 
Private  International  Law  regarded  by  German,  French,  and  Italian 
teachers,  in  short,  by  all  the  members  of  the  Continental  school  who 
speak  with  the  highest  authority.  To  appreciate  the  existence  and 
to  understand  the  nature  of  this  difference  is  a  matter  of  no  small 
difficulty,  and  well  deserves,  as  it  will  repay,  the  labour  both  of 
teachers  and  of  students.  Add  to  this  that  the  attempt  to  compare 
the  English  with  the  Continental  method  of  dealing  with  the  prob- 
lems of  international  law  may,  I  conceive,  form  a  good  introduction 
to  some  comparison  between  the  law  of  the  Enghsh  people  on  both 
sides  of  the  Atlantic  and  the  law  which  prevails  throughout  the 
more  important  states  of  the  continent  of  Europe.  Of  a  subject 
which  has  always  deeply  interested  me  I  have  said  much.  The  fact 
that  since  I  began  writing  this  letter  I  have  myself  been  appointed 
Lecturer  in  Private  International  Law  permits  me  to  say  this,  and 
this  only.  The  Lecturer  will  certainly  make  an  attempt  to  study 
with  his  pupils  the  various  sides  of  a  subject  to  which  as  a  writer  on 
the  Conflict  of  Laws  he  has  for  years  devoted  attention. 

A.  V.  Dicey. 
All  Souls  College,  Oxford. 
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THE   ENGLISH    COMMON    LAW    IN    THE 
UNITED   STATES. 

THERE  has  been  some  debate  recently  regarding  the  law 
that  is  taught  in  our  American  law  schools/  and  the  sug- 
gestion has  been  made  that  the  time  has  now  arrived  when  the 
emphasis  should  be  placed  upon  the  local  law  —  the  law  of  a  par- 
ticular jurisdiction,  like  Illinois  —  rather  than  upon  a  so-called 
general  law,  which,  it  has  been  assumed,  is  or  ought  to  be  the  same 
in  all  the  states  where  the  common  law  is  supposed  to  prevail. 
Without  contributing  directly  to  this  discussion,  it  has  seemed  to 
the  writer  that  a  better  understanding  of  the  problem  of  the  law  in 
this  country,  and  of  the  meaning  of  the  terms  "local"  and  "general" 
law,  would  be  obtained  if  some  attempt  were  first  made  to  ascer- 
tain what  is  meant  by  the  common  law  which  has  been  adopted  in 
some  form  by  most  of  the  states  in  this  country.  Did  the  adop- 
tion of  the  common  law  of  England  mean  the  adoption  of  a  com- 
plete system  or  general  body  of  law,  which  should  have  the  effect, 
if  properly  administered,  of  making  the  decisions  of  the  courts  of 
the  different  states  uniform;  or  did  its  adoption  mean  primarily 
that,  by  reason  of  the  force  and  effect  given  by  the  common  law  of 
England  to  decided  cases,  there  should  develop  in  each  separate 
state,  as  in  England,  a  more  or  less  scientific  system  of  law  which, 
of  necessity,  must,  in  each  state,  become  in  time  a  separate  and 
distinct  body  of  law?  Which  of  these  views,  as  to  the  effect  of 
the  adoption  of  the  common  law,  is  the  accepted  one,  or  is  it  true 
that,  disregarding  the  fact  that  the  two  views  necessarily  involve 
more  or  less  inconsistent  ideas  of  what  is  meant  by  the  law,  the 
courts  in  this  country  have  been,  and  still  are,  attempting  to  make 
both  views  prevail  and  work  in  harmony?  These  questions  are 
worth  consideration  in  any  attempt  to  determine  the  meaning  and 
nature  of  the  common  law  in  this  country. 

For  some  reason  the  writings  of  Bentham  and  Austin  upon  the 
nature  of  the  common  law  have  never  had  any  great  influence  in 

*  Vol.  xxxi,  Reports  of  American  Bar  Association,   1012-1027,  1091-H19,  and 
vol.  xxxiii,  780  and  919, 
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this  country,  certainly  not  with  the  courts.  And  yet  no  better  op- 
portunity, perhaps,  could  have  been  offered  for  testing  conflicting 
theories  of  the  nature  of  the  common  law  of  England  than  the 
adoption  of  that  law  as  a  rule  for  the  government  of  courts  in 
jurisdictions  different  from  that  of  England.  The  earlier  genera- 
tions of  lawyers  in  the  United  States  were  taught  law  by  Black- 
stone,  and  his  view  that  the  courts  only  discover  or  declare  a 
preexisting  law  was  generally  accepted  in  this  country,  not  only 
by  writers  on  the  law,  such  as  Kent,  but  by  the  courts  and  the 
lawyers.  It  was,  perhaps,  of  no  great  practical  consequence,  so  far 
as  English  law  was  concerned,  if  Blackstone  and  the  English  judges 
preferred  to  say  that  the  courts  did  not  make  the  law,  but  only 
declared  it,  so  long  as  it  was  always  understood  that  the  common 
law  of  England  on  any  subject  was  never  different  from  the  law 
as  settled  by  decided  cases.  But  when  the  question  concerned  the 
effect  of  the  adoption  of  the  common  law  of  England  as  a  con- 
trolling source  of  law  in  another  jurisdiction,  it  obviously  made 
some  difference  whether  English  decisions  were  thereby  made  as 
controlUng  and  binding  upon  the  courts  of  that  other  jurisdiction 
as  the  decisions  of  its  own  courts,  or  whether  English  decisions 
were  only  made  some  evidence  of  the  common  law,  and  the  courts 
of  the  other  jurisdiction  were  in  fact  given  perfect  freedom  to 
determine  for  themselves  what  the  English  common  law  was  or 
ought  to  be,  at  the  same  time  that  their  own  decisions,  according 
to  the  rule  of  the  English  common  law,  became  binding  upon  them 
in  the  decision  of  subsequent  cases.  In  the  one  case  the  common 
law  of  England  is  identified  with  the  decisions  of  the  EngUsh  courts; 
in  the  other  it  is  treated  as  something  existing  apart  from  the  deci- 
sions of  the  English  courts,  which  all  courts  subject  to  the  rule  of 
the  common  law  are  engaged  independently  in  discovering  and 
declaring,  though  in  regard  to  which  their  discoveries  and  declara- 
tions should  be  the  same.  Which  of  these  views  is  the  prevailing 
one  in  this  country? 


I. 

It  is  generally  assumed,  even  outside  of  our  law  schools,  that 
in  those  states  in  which  the  English  common  law  has  been  adopted, 
the  decisions  of  the  courts  should,  upon  most  questions,  in    the 
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absence  of  modifying  statutes,  be  the  same.  This  general  assump- 
tion is  illustrated  by  the  presumption  which  is  indulged  in  by  the 
courts  of  one  common-law  state  in  regard  to  the  law  of  another 
such  state.2  If,  for  instance,  in  a  case  pending  in  a  court  in  Illi- 
nois, it  becomes  material  to  know  the  law  of  New  York,  the  Illi- 
nois court,  in  the  absence  of  direct  evidence,  will  presume  that  the 
common  law  as  found  and  declared  by  the  courts  of  IlHnois  is  the 
law  of  New  York  also,  on  the  theory  that,  as  both  courts  declare 
or  interpret  the  same  common  law,  they  should  arrive  at  the  same 
result.  This  means,  of  course,  that  the  decisions  of  the  courts 
of  Illinois  are  regarded  not  only  as  determining  the  law  of  Illinois, 
but  as  correctly  declaring  the  common  law  adopted  in  the  different 
states.  The  law  of  Illinois  and  the  common  law  are  regarded  by 
the  courts  of  Illinois  as  identical,  and  the  courts  of  all  the  other 
states  which  derive  their  law  from  the  common  law  of  England 
regard  their  own  decisions  in  the  same  light.  But,  while  each 
state  regards  its  own  decisions  as  correct  declarations  of  the  com- 
mon law,  which  ought  to  be  followed  in  all  common-law  states 
unless  modified  by  statute,  it  admits  that  the  decisions  of  other 
state  courts,  even  when  different  from  its  own,  do  in  fact  deter- 
mine the  law  of  those  states,  whether  such  law  be  the  true  common 
law  or  not.  The  settled  decisions  of  the  highest  courts  in  each  of 
the  states  are  accepted  in  other  state  courts  as  conclusive  evi- 
dence of  the  law  in  each  of  those  states. 

Similarly,  the  United  States  courts,  upon  certain  questions  of 
so-called  general  law,  not  yet  completely  defined,  assume  the 
existence  of  a  uniform  law  which  should  be  declared  in  the  same 
way  by  the  courts  of  all  of  the  states.  But  even  this  general  law, 
which  is  regarded  as  so  obviously  the  same  everywhere,  is  not  in 
fact  always  discovered  and  declared  in  the  same  way  by  all  the 
courts.  This  is  recognized  by  the  federal  courts,  but  instead,  on 
that  account,  of  following  the  different  decisions  of  the  state  courts 
in  which  they  sit,  the  federal  courts  assume  the  right  to  exercise 
an  independent  judgment  in  declaring  this  general  law,  so  that 
there  may  be  uniformity  of  decision  on  such  questions  in  all  the 
federal  courts  at  least.^     The  federal  courts  sometimes  speak  of 

_  '^  See  "Presumption  of  the  Foreign  Law,"  by  Albert  Martin  Kales,  19  Harv.  L. 
Rev.  40 t. 

'  Myrick  v.  Michigan  Central  R.  R.,  107  U.  S.  102,  109-110. 
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this  law  which  they  declare  independently  as  a  general  law,  and 
sometimes  as  the  common  law,  or  as  based  upon  common-law 
principles,  but  if  there  is  a  general  law  which  is  stiU  more  general 
than  the  common  law,  at  any  rate  it  is  not  regarded  by  the  federal 
courts  as  different  in  its  principles  from  the  common  law.'*  It  is  a 
law  which  is  assumed  to  prevail  at  least  in  all  of  the  states  which 
have  adopted  the  common  law  of  England. 

The  federal  courts,  in  cases  in  which  they  have  jurisdiction,  like 
the  different  state  courts,  exercise  this  power  of  declaring  the  com- 
mon law  for  the  purpose  of  determining  the  law  of  the  states. 
The  federal  courts,  like  the  state  courts,  assume  that  the  general 
law  and  the  law  of  the  states  is  identical,  and  they  assume  also 
that  their  decisions  not  only  correctly  declare  the  common  law, 
but  the  law  of  all  the  states  as  well.  Unlike  the  attitude  of  the 
different  state  courts  toward  one  another,  however,  the  federal 
courts  do  not  always  accept  the  decisions  of  the  state  courts  on 
these  questions  of  general  law,  when  different  from  their  own  deci- 
sions, as  conclusive  determinations  of  the  law  of  the  states.  And 
as  each  court,  federal  and  state,  applies  the  common-law  doctrine 
of  stare  decisis  to  its  own  decisions,  the  result  is  that  contracts  and 
other  acts  subject  to  the  "general"  law  may  be  in  fact  governed 
at  one  and  the  same  time  by  two  conflicting  laws,  —  the  law  as 
declared  by  the  state  court  and  a  different  law  declared  by  the 
federal  court.^ 

*  In  the  famous  Baugh  case,  149  U.  S.  368,  the  court  refused  to  follow  the  deci- 
sions of  the  court  of  Ohio  on  the  fellow-servant  question,  —  a  question  of  "  general 
law,"  —  but  decided  it  for  itself  as  a  question  which  "rests  upon  those  considerations 
of  right  and  justice  which  have  been  gathered  into  the  great  body  of  the  rules  and 
principles  known  as  the  'common  law.'" 

5  It  has  not  yet  been  determined,  so  far  as  the  writer  knows,  whether  parties  may 
provide  that  their  contract  shall  be  governed  by  the  law  of  the  federal  courts,  but 
the  law  of  the  place  of  a  contract  is  usually  regarded  as  determined  by  the  decisions 
of  the  state  courts. 

Suppose  a  "general-law"  contract  is  made  after  a  decision  of  the  state  court,  on 
common-law  principles,  declaring  the  rights  and  obligations  of  parties  to  such  con- 
tracts. Suppose  the  federal  court,  exercising  an  independent  judgment  in  a  similar 
case,  disagrees  with  the  state  court,  and  then  suppose  the  contract  in  question  comes 
before  the  state  court  and  that  court  overrules  its  former  decision  and  follows  the 
decision  of  the  federal  court.  Would  such  a  change  of  decision  by  the  state  court 
be  held  to  deprive  the  parties  of  their  constitutional  rights  under  the  doctrine  laid 
down  in  Muhlker  v.  N.  Y.  &  H.  R.  R.  Co.,  197  U.  S.  544  ?  Or  is  the  rule  of  that  case 
inapplicable  to  cases  which  fall  within  the  "general"  law,  and  have  parties  no  right 
to  rely  upon  the  principle  of  stare  decisis  in  such  cases  ? 
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The  result  of  this  doctrine  of  the  federal  courts  is  a  striking 
illustration  of  the  difficulties  which  follow  from  an  attempt  to 
apply  at  one  and  the  same  time,  in  the  same  territory,  the  common- 
law  doctrine  of  the  authority  of  precedent  —  the  identification  of 
the  law  of  a  particular  jurisdiction  with  the  decisions  of  its  courts 
—  and  the  view  that  the  decisions  of  the  courts  are  only  evidence 
of  the  law,  which  other  courts,  if  given  the  opportunity,  may  declare 
differently.  In  cases  of  "general"  law,  the  federal  courts  consider 
it  of  more  importance  that  the  true  general  or  common  law  should 
be  declared  as  the  law  of  the  states  by  the  federal  courts  at  least, 
even  at  the  sacrifice  of  the  common-law  principle  of  singleness  of 
the  law  within  a  given  territory;  while  in  those  cases  where  the 
decisions  of  the  state  courts  have  settled  a  rule  of  property,  the 
federal  courts  deem  it  better  to  forego  their  assumed  constitu- 
tional duty  to  declare  independently  the  true  common  law,  for 
the  sake  of  preserving  within  each  state  the  common-law  prin- 
ciple of  the  authority  of  precedent  and  singleness  in  the  law.^ 

The  question  which  it  is  now  necessary  to  consider  is  whether 
this  common  or  general  law,  which  is  assumed  to  be  the  same  in 
all  states,  is  identical  with  the  common  law  of  England  adopted 

*  See  the  latest  case  in  the  Supreme  Court  of  the  United  States  on  this  subject, 
Kuhn  V.  Fairmont  Coal  Co.,  215  U.  S.  349,  where  the  right  of  the  federal  court  to 
decide  for  itself  a  question  relating  to  real  property  was  sustained,  the  cause  of  action 
having  accrued  prior  to  any  decision  by  the  state  court  on  the  subject,  though  such 
a  decision  was  rendered  by  the  state  court  before  the  federal  case  was  decided. 

Suppose  that  after  the  decision  of  the  case  by  the  West  Virginia  court,  but  before 
the  case  was  decided  differently  by  the  federal  court,  parties  in  West  Virginia  had 
entered  into  a  contract  similar  to  that  passed  upon.  If  that  contract  later  came  before 
the  West  Virginia  court  and  that  court  changed  its  mind,  and,  instead  of  following 
its  prior  decision,  followed  the  decision  of  the  federal  court,  would  the  doctrine  of  the 
Muhlker  case,  197  U.  S.  544,  be  apphed  on  writ  of  error  from  the  United  States  Su- 
preme Court  to  the  state  court  ?  Probably  it  would.  But  this  only  shows  that  the 
federal  court  does  not  declare  the  law  of  the  state  in  the  common-law  sense  ;  its  power 
in  such  respects  is  not  in  fact  coordinate  with  the  jurisdiction  of  the  state  court.  Even 
on  questions  of  general  law  it  is  the  decisions  of  the  state  courts  which  in  fact  deter- 
mine the  law  of  the  state  ;  the  federal  courts,  while  purporting  to  declare  the  law  of 
the  state,  are  in  fact  making  the  law  of  the  federal  courts. 

Take  another  example.  Suppose  a  case  similar  to  Gelpcke  v.  Dubuque  had  come 
up  in  the  federal  court  before  any  decision  on  the  question  in  the  state  court.  Sup- 
pose, after  the  decision  by  the  federal  court,  a  similar  case  came  up  in  the  state  court 
on  a  contract  made  after  the  decision  by  the  federal  court,  and  the  state  court  dis- 
agreed with  the  federal  court.  Would  the  Supreme  Court  of  the  United  States,  on 
writ  of  error  to  the  state  court,  hold  that  the  decision  of  the  state  court  deprived 
the  parties  of  their  constitutional  rights  ? 
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by  the  different  states,  in  many  cases  by  statute,  or  whether  the 
adopted  common  law  of  England  is  spmething  different  from  this 
general  common  law. 

The  Supreme  Court  of  the  United  States  has  in  several  instances  ' 
put  the  precise  question,  "What  is  the  common  law?"  and  has 
uniformly  answered  it  in  these  words  quoted  from  Kent's  Com- 
mentaries :  ^ 

"  The  common  law  includes  those  principles,  usages,  and  rules  of 
action  applicable  to  the  government  and  security  of  persons  and  prop- 
erty, which  do  not  rest  for  their  authority  upon  any  express  and  posi- 
tive declaration  of  the  will  of  the  legislature." 

Such  a  definition®  does  not  materially  advance  our  present  in- 
quiry, and  merely  suggests  in  another  form  the  question:  Did  the 
adoption  of  the  common  law  of  England  have  the  effect  merely  to 
confer  upon  the  courts  of  each  state  the  power  to  decide  for  them- 
selves, in  the  absence  of  statute,  what  are  the  "principles,  usages, 
and  rules  of  action  applicable  to  the  government  and  security  of 
persons  and  property,"  regardless  of  Jjrevious  decisions  by  the 
courts  of  England  or  of  any  other  jurisdiction?  If  so,  and  if  the 
statement  and  appUcation  of  these  principles  by  the  courts  of  each 
state  become  binding  as  authorities  only  upon  the  courts  of  that 
state,  then  obviously  the  result  in  time  can  only  be  a  different  body 
of  law  in  each  state.  If,  on  the  other  hand,  it  is  assumed  that 
there  is  only  one  consistent  and  true  set  of  "principles,  usages, 
and  rules  of  action  applicable  to  the  government  and  security  of 
persons  and  property,"  that  this  one  set  of  principles  constitutes 
the  common  law  as  it  really  is,  and  the  decisions  of  all  the  courts 
are  only  evidence  of  what  this  real  common  law  is,  then  obviously 
the  search  for  this  true  common  law  ought  always  to  be  main- 
tained by  the  courts  of  every  common-law  jurisdiction.  No 
principle  of  stare  decisis  should  be  appUed  by  state  or  federal 


^  Western  Union  Tel.  Co.  v.  Call  Publishing  Co.,  i8i  U.  S.  92,  loi;  Kansas  v. 
Colorado,  206  U.  S.  46. 

*  Vol.  i,  page  471. 

'  It  may  be  doubted  if  this  definition  is  any  more  helpful  than  the  statement  of 
the  chancellor  in  the  case  of  Marks  v.  Morris,  4  Henning  &  Munford  463:  "It  was 
the  common  law  we  adopted,  and  not  English  decisions;  and  we  should  take  the  stand- 
ard of  that  law,  namely,  that  we  should  live  honestly,  should  hurt  nobody,  and  should 
render  to  every  one  his  due,  for  our  judicial  guide." 
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courts  until  the  true  common  law  is  discovered  and  everywhere 
accepted. 

We  shall  find  many  state  courts  repeating  the  statement  that  it 
was  the  English  common  law  that  was  adopted  and  not  the  deci- 
sions of  English  courts,  but,  as  already  pointed  out,  no  court  in 
fact  treats  its  own  decisions  as  merely  evidence  of  what  the  com- 
mon law  is.  Each  court  proceeds  upon  the  assumption  that  it 
has  discovered  the  real  common  law,  and  regards  its  own  decisions 
as  determining  the  law  for  that  jurisdiction  at  least,  and  as  con- 
trolHng  in  subsequent  cases,  regardless  of  any  suggestions  as  to 
what  the  common  law  really  is  or  ought  to  be.  Even  if  we  assume, 
therefore,  that  the  adoption  of  the  common  law  of  England  means 
the  adoption  of  a  single  system  —  one  uniform  and  consistent 
set  of  "principles,  usages,  and  rules  of  action  appHcable  to  the 
government  and  security  of  persons  and  property"  —  we  are  yet 
forced  to  recognize  that  each  one  of  the  separate  states  has  adopted 
the  common-law  principle  of  the  authority  of  precedent,  and  acts 
on  the  theory  that  what  its  courts  decide  is  the  real  common  law 
governing  each  question  passed  upon.  No  court  treats  its  own 
decisions  as  subject  to  be  disregarded  as  readily  as  the  decisions 
of  the  courts  of  another  jurisdiction,  on  the  ground  that  they  do 
not  represent  the  true  adopted  common  law.  If  it  did,  it  would 
not  be  following  the  practice  of  the  EngHsh  courts,  and  the  method 
of  developing  and  defining  the  law  would  be  essentially  different 
from  that  recognized  by  the  English  common  law.  Such  an 
adopted  common  law  would  be  the  English  common  law  with  its 
most  distinctive  feature  left  out,  —  the  feature  which  identifies 
the  law  with  the  rules  enforced  by  the  courts. 

In  short,  the  acceptance  and  appHcation  of  the  common-law 
principle  of  the  authority  of  precedent  in  a  given  jurisdiction  eats 
up  and  destroys  the  theory  that  the  decisions  of  the  court  are  only 
evidence  of  the  law.  The  two  principles  are  entirely  inconsist- 
ent; if  you  accept  one  you  cannot  have  the  other.  Bentham 
and  Blackstone  will  not  work  together.  But  what  becomes,  then, 
of  the  adopted  common  law  of  England  in  this  country?  What 
is  that  common  law? 

In  the  recent  case  of  Kansas  v.  Colorado,^"  the  United  States 

"  206  U.  S.  46. 
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Supreme  Court,  after  quoting  the  passage  from  Kent  already  re- 
ferred to,  goes  on: 

"  As  it  [the  common  law]  does  not  rest  on  any  statute  or  other  written 
declaration  of  the  sovereign,  there  must,  as  to  each  principle  thereof, 
be  a  first  statement.  Those  statements  are  found  in  the  decisions  of 
the  courts,  and  the  first  statement  presents  the  principle  as  certainly 
as  the  last.  Multiplication  of  declarations  merely  adds  certainty. 
For  after  all,  the  common  law  is  hut  the  accumulated  expressions  of  the 
various  judicial  tribunals  in  their  ejforts  to  ascertain  what  is  right  and 
just  between  individuals  in  respect  to  private  disputes.^' 

This  is  a  sufficient  identification  of  the  common  law  with  the 
decisions  of  the  courts,  and  if  the  first  declaration  of  a  principle 
by  any  common-law  court  were  followed  by  all  other  common- 
law  courts  everywhere,  or  if  there  were  a  final  court  of  appeal  for 
all  jurisdictions  in  which  the  common  law  is  the  rule  of  decision, 
no  further  difficulty,  perhaps,  would  be  experienced  in  determining 
what  the  common  law  is.  But  state  courts  in  declaring  the  com- 
mon law  do  not  always  follow  a  prior  decision  in  England  or  in 
another  state,  and  the  federal  courts  do  not  always  follow  the 
prior  decisions  of  the  state  courts  whose  common  law  they  pur- 
port to  declare.  The  result  is  that  there  are  a  great  many  inde- 
pendent jurisdictions  in  this  country  alone,  in  which  the  courts  are 
all  supposedly  engaged  in  declaring  the  common  law,  and  there 
is  no  final  court  of  appeal  to  determine  what  this  common  law 
really  is.  Most  of  these  jurisdictions  have  expressly  adopted  the 
common  law  of  England,  but  there  is  great  uncertainty  as  to  what 
this  Enghsh  common  law  thus  adopted  is. 

If  we  adopt  the  language  of  the  United  States  Supreme  Court 
last  quoted,  which  identifies  the  common  law  with  the  decisions 
of  the  courts,  it  should  follow,  if  the  authority  of  precedent  within 
a  single  jurisdiction  is  recognized,  that  the  English  common  law 
is  "but  the  accumulated  expressions"  of  the  English  courts  "in 
their  efforts  to  ascertain  what  is  right  and  just  between  individ- 
uals in  respect  to  private  disputes."  No  courts  other  than  Eng- 
lish courts  can  determine  definitely  and  finally  what  the  law  of 
England  is,  and  the  common  law  of  England  on  any  subject  can- 
not possibly  be  something  different  from  the  final  and  settled 
determinations  of  the  highest  court  in  England.  The  common 
law  of  England  is  what  the  English  courts  make  it.    The  courts 
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of  New  York  and  Illinois  may  express  an  opinion  as  to  the  common 
law  of  England,  but  they  cannot  by  any  possibiHty  make  the  law 
of  England  as  the  English  courts  in  fact  make  it,  any  more  than 
the  courts  of  New  York  can  settle  the  law  of  IlKnois,  or  the  federal 
courts,  which  are  in  fact  courts  of  another  jurisdiction,  can  make 
the  law  of  the  states  in  which  they  sit. 

Any  other  jurisdiction,  therefore,  which  should  now  adopt  the 
English  common  law  as  it  is  to-day  must  at  least  adopt  those 
principles  which  are  now  established  as  the  law  of  England  by 
the  decisions  of  the  English  courts.  There  is  no  EngHsh  common 
law  which  is  different  from  the  final  decisions  of  the  Enghsh  courts. 
To  talk,  therefore,  about  adopting  the  English  common  law  with- 
out adopting  the  decisions  of  the  English  courts  is  to  talk  about 
adopting  something  which  does  not  exist;  it  is  an  attempt  to 
adopt  the  common  law,  as  already  stated,  with  the  essential  and 
significant  feature  of  the  English  common  law  left  out,  —  the 
feature  which  identifies  the  English  common  law  with  the  deci- 
sions of  the  English  courts.  Yet  that  is  what  many  of  our  states 
have  attempted  to  do,  and  what  the  federal  courts  regard  all  of 
them  alike  as  having  in  fact  done.  The  theory  is,  as  it  is  often 
expressed,  that  the  "whole  body"  of  the  EngHsh  common  law 
was  adopted,  without  thereby  making  any  English  decisions  at 
any  period  of  time  controlling  authorities  in  the  states.  On  the 
other  hand,  in  other  states,  while  it  is  admitted  that  English  de- 
cisions of  some  period  of  time  are  binding  upon  the  state  courts, 
it  is  not  agreed  what  the  period  is  in  which  the  decisions  rendered 
by  Enghsh  courts'  should  be  regarded  as  controlHng,  and,  as  a 
matter  of  fact,  in  most  instances  the  courts  in  this  country  treat 
all  Enghsh  decisions  of  all  periods  as  of  the  same  consequence,  to 
be  followed  or  not  as  may  be  seen  fit  in  each  particular  case. 

Whether  we  speak  of  previous  decisions  in  a  given  jurisdiction, 
which,  under  the  rule  of  stare  decisis,  are  absolutely  binding  in 
subsequent  cases,  as  constituting  the  law  itself,  or  only  as  authori- 
tative sources  of  the  law,  is  of  no  great  consequence.  The  two 
statements,  properly  understood,  mean  the  same  thing.  But  it 
is  important  to  distinguish  such  binding  decisions  from  the  deci- 
sions of  the  courts  of  other  jurisdictions,  which,  though  they  may 
be  sources  of  law  in  the  sense  of  furnishing  assistance  in  the  matter 
of  reasoning  upon  the  principles  involved  in  a  case,  are  not  binding 


THE  ENGLISH  COMMON  LAW  IN  THE  UNITED  STATES.      15 

or  controlling  sources  of  law  in  the  decision  of  subsequent  cases 
in  other  jurisdictions.  In  all  serious  litigation,  where  the  ques- 
tions involved  are  never  absolutely  settled,  it  is  necessary  to  draw 
upon  all  the  sources  of  legitimate  legal  argument.  Opinions  ren- 
dered in  decided  cases  bearing  upon  the  matter  in  hand  are  better 
sources  of  law,  usually,  than  expressions  of  opinion  in  any  other 
form.  Opinions  in  such  decided  cases  from  other  jurisdictions, 
when  based  on  general  principles,  or  on  general  sources  of  law 
common  to  all  courts,  will  always  be  persuasive  and  especially 
valuable  for  purposes  of  argument; "  hut  not  because  they  consti- 
tute any  part  of  the  adopted  common  law  of  England.  That  is  the 
point  to  remember.  Decisions  of  New  York  courts,  for  instance, 
do  not  represent,  in  IlUnois,  any  part  of  the  common  law  of  Eng- 
land adopted  by  the  Illinois  statute,  which  provides  that  the 
common  law  of  England,  so  far  as  applicable,  shall  be  the  rule  of 
decision  until  changed  by  statute.  The  English  common  law  thus 
adopted  by  statute  in  Illinois  is  not  necessarily  the  law  of  all  the 
states,  or  a  general  law  which  all  the  states  of  the  Union  are 
constantly  pursuing  and  discovering,  much  less  developing.  No 
doubt  the  law  grows,  but  not  the  adopted  common  law  of  England 
which  is  to  remain  unaltered  until  changed  by  statute.  The 
failure  to  distinguish  between  the  adopted  and  binding  common 
law  of  England,  and  those  general  sources  of  law  and  right  methods 
of  reasoning  which  may  properly  be  regarded  as  of  the  same  force 
and  validity  in  all  the  states,  has  been  the  cause  of  much  of  the 
confusion  regarding  the  meaning  of  the  common  law. 

From  the  historical  point  of  view,  also,  difficulties  have  existed. 
No  doubt  the  common  law  brought  to  this  country  by  our  English 
ancestors  who  settled  the  first  colonies  in  America  did  not,  as  a 
matter  of  historical  fact,  consist  of  all  the  decisions  of  English 
courts  rendered  prior  to  such  settlements.     Our  ancestors  knew 

"  No  one,  therefore,  who  is  to  engage  actively  in  the  practice  of  the  law  anywhere 
in  this  country  can  safely  confine  his  knowledge  of  the  law  to  the  cases  of  a  particular 
jurisdiction,  and  it  may  well  be  argued  that  the  law  schools  should  aim  to  fit  the  law- 
yer, not  to  know  merely  the  settled  law  of  any  one  jurisdiction,  but  to  know  the  gen- 
eral sources  of  law  and  methods  of  reasoning  which  will  enable  him  to  deal  with  the 
unsettled  problems.  At  the  same  time,  if  he  is  to  be  properly  trained  in  common- 
law  methods  of  making  law,  he  must  know  in  particular  the  force  and  effect  to  be 
given  in  each  jurisdiction  to  the  decisions  of  the  courts  of  that  jurisdiction.  As  a 
practicing  lawyer  it  will  always  be  with  what  the  courts  of  some  particular  jurisdiction 
will  decide  that  he  will  be  concerned. 
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Kttle  enough  about  such  decisions,  and,  as  a  matter  of  fact,  in 
some  of  the  colonies  the  law  of  God  was  preferred  to  the  common 
law.  The  appeal  to  the  protection  of  the  common  law  by  the 
colonists  was  not,  for  the  most  part,  an  appeal  to  the  decisions  of 
English  courts  in  matters  of  private  rights,  but  in  matters  affect- 
ing the  personal  liberty  and  political  privileges  of  the  citizens.^^ 
It  was  a  long  time  before  English  decisions  were  known  and  re- 
ferred to  by  the  courts  in  this  country  in  the  decision  of  Htigated 
matters  between  private  parties.  After  the  Revolution  and  the 
creation  of  the  states,  when  settled  courts  conducted  and  presided 
over  by  lawyers  became  established,  EngHsh  decisions  were  gen- 
erally accepted  as  authoritative.  Whether  the  adoption  by  the 
states  of  the  common  law  of  England  meant  that  EngHsh  decisions 
prior  to  the  first  colonial  settlements  were  binding  upon  the  state 
courts,  and  those  after  that  time  were  not,  was  a  matter  little  dis- 
cussed. As  Mr.  Gray  has  said,^^  the  decisions  of  English  courts 
after  the  settlement  of  the  colonies  and  before  the  Revolution  had 
as  great  and  direct  an  influence,  as  a  matter  of  fact,  upon  the 
decisions  of  the  courts  of  this  country  as  if  they  had  been  con- 
sidered binding  authorities.  For  a  long  time  the  EngUsh  cases 
were  the  only  cases  to  which  any  reference  could  be  made.  It 
was  the  practice  of  the  courts  then,  as  it  is  still,  to  declare  that 
such  and  such  a  rule  was  the  rule  of  the  common  law,  and  refer 
as  authority  to  English  cases,  without  reference  to  the  date  of  the 
decisions  rehed  on.  The  prejudice  which  existed  for  a'  time  in 
this  country  against  English  decisions  rendered  after  the  Revo- 
lution was  not,  in  particular,  a  prejudice  on  the  part  of  the  courts. 
But  when,  for  any  reason,  the  courts  did  not  wish  to  accept  the 
rules  laid  down  in  such  decisions  of  the  EngHsh  courts,  the  usual 
method  of  avoiding  their  conclusions  was  by  saying  that  the  Eng- 
lish decisions  were  not  the  law,  but  only  evidence  of  the  law.  This, 
in  fact,  became  the  common  method  of  treating  all  EngHsh  cases 
not  found  acceptable;  it  was  easier  than  showing  in  each  one  of 
such  cases  that  the  principle  involved  was  not  appHcable  to  con- 
ditions in  this  country. 
Then  there  was  the  further  practical  difficulty,  if  all  English 

^  See  the  article  by  Reinsch,  "The  English  Common  Law  in  the  American  Colo- 
nies," vol.  ii,  Bulletin  of  the  University  of  Wisconsin,  23. 
"  "The  Nature  and  Sources  of  the  Law,"  §  525. 
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decisions  prior  to  a  particular  period  were  to  be  regarded  as  bind- 
ing, in  the  fact  that  not  all  of  such  decisions  were  accessible  to 
the  courts.  In  such  a  situation  it  was  easier  to  adopt  the  general 
principles  of  the  common  law  than  its  particular  applications  by 
the  English  courts.  This  practical  difficulty  is  illustrated  by 
two  comparatively  recent  decisions  of  the  Illinois  and  Kentucky 
courts.^^  Both  courts  agree  that  the  question  of  criminal  lia- 
bility at  common  law  in  the  case  of  agreements  between  com- 
petitors to  maintain  prices  is  to  be  determined  by  the  law  of 
conspiracy  as  settled  in  England  prior  to  1606,  but  they  disagree 
entirely  as  to  what  that  settled  law  was,  and  neither  court  bases 
its  conclusions  entirely  upon  actual  decisions  of  English  courts 
rendered  before  1606.  It  would  be  a  difficult  matter,  in  the  case 
of  many  subjects,  to  state  the  common  law  of  England  as  it  was 
prior  to  1606  without  taking  cases  since  that  date  into  account. 
Where  the  common-law  method  of  developing  the  law  by  m.eans 
of  the  decisions  of  courts  prevails,  it  is  possible  to  speak  of  deci- 
sions prior  to  a  certain  date,  but  it  is  very  difficult  to  state  the 
law  in  general  prior  to  that  date  without  regard  to  later  deci- 
sions which  have  in  fact  settled  the  law  as,  theoretically,  it  always 
was  in  the  particular  jurisdiction. 

It  was  not  until  there  existed  in  the  different  states  in  this  coun- 
try courts  regularly  established,  prepared  to  decide  cases,  write 
opinions,  and  apply  the  common-law  principle  of  the  authority 
of  precedent,  that  it  could  be  said  that  there  was  any  law  admin- 
istered in  this  country  which  was  substantially  like  the  ccmm.on 
law  of  England.  But  when  that  time  arrived,  when  the  highest 
courts  in  each  state  were  regularly  engaged  in  deciding  cases  and 
applying  the  rule  of  stare  decisis  to  their  own  decisions,  then  there 
began  to  develop  in  each  state  a  law  of  that  state  in  precisely  the 
same  sense  that  there  existed  a  common  law  in  England  developed 
by  the  English  courts.  If  English  decisions  at  first,  no  matter  of 
what  period,  had  as  great  influence  with  the  state  courts  as  if  they 
were  decisions  of  their  own  courts,  this  influence  could  not  con- 
tinue with  the  growth  of  the  decisions  of  the  separate  state  courts. 
The  true  state  of  the  case  has  been  concealed  by  the  universal 
assumption  that,  at  the  same  time  that  we  adopted  or  created 

"  Chicago,  W.  &  V.  Coal  Co.  v.  People,  114  111.  App.  75,  104;  214  111.  421;  and 
iEtna  Insurance  Co.  v.  Commonwealth,  106  Ky.  864,  880. 
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common-law  courts  to  determine  the  common  law  in  each  state, 
we  adopted  also  a  whole  body  of  law  or  system  of  principles  known 
as  the  English  common  law,  which,  if  properly  understood  and 
applied,  would  be  a  sufficient  guide  to  the  courts  of  each  state  in 
the  determination  of  all  questions  that  might  come  before  them.^^ 
But,  as  already  shown,  if  the  adoption  of  the  common  law  meant 
no  more  than  the  adoption  of  this  so-called  general  law,  then  the 
application  in  each  state  of  the  common-law  principle  of  the  au- 
thority of  precedent  meant,  not  only  the  destruction  of  this  general 
law,  but  the  development  in  each  state  of  a  law  different  from  the 
common  law  of  England.  Only  if  all  English  decisions  were 
accepted  by  the  courts  in  this  country,  not  merely  as  evidence  of 
the  English  common  law,  but  as  identical  with  it,  could  it  be  said 
that  the  whole  common  law  of  England  had  been  adopted.  The 
refusal  to  follow  EngHsh  decisions  means  necessarily  the  develop- 
ment in  each  state  of  a  law  different  from  the  EngHsh  law,  just 
as  the  refusal  of  the  federal  courts  to  follow  the  decisions  of  the 
state  courts  on  certain  subjects  means  the  development  in  the 
federal  courts  of  a  common  law  different  from  the  law  of  the  states. 
The  truth  of  the  matter  is,  therefore,  that  the  greater  part  of 
the  law  of  the  states  which  is  in  fact  identical  with  the  common 
law  of  England  does  not  consist  of  the  common  law  of  England 
which  was  adopted  and  made  binding  upon  our  courts,  but  it 
consists  of  rules  established  by  the  EngHsh  Courts  which  have  in 
fact  been  accepted  and  followed  by  the  courts  in  this  country, 
without  regard  to  the  dates  of  the  EngHsh  decisions  estabHshing 
such  rules,  and  without  consideration  of  the  question  whether 
such  decisions  are  a  part  of  the  adopted  common  law  and  binding 
upon  our  courts  or  not.  The  distinction  between  English  cases 
which  are  controlling  because  part  of  the  adopted  common  law, 
and  English  cases  which  are  not  controlHng  because  not  a  part 
of  the  adopted  common  law,  is  seldom  noticed.  The  confusion 
and  inconsistency  which  have  resulted  from  the  failure  to  keep 
the  distinction  in  mind  can  be  fully  appreciated  only  after  a  care- 
ful examination  of  the  cases  in  each  state.  That  this  confusion 
has  contributed  greatly  to  the  uncertainty  of  the  decisions  of  our 

^'  The  statutes  which,  in  many  states,  expressly  adopt  the  common  law  of  Eng- 
land assume,  apparently,  that  that  law  will  enable  the  courts  to  decide  all  questions 
that  may  come  before  them. 
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courts  there  can  be  no  doubt.  At  one  time  the  decisions  of  Eng- 
lish courts  are  accepted  as  conclusive  of  a  question;  at  another 
time,  or  in  another  jurisdiction  where  the  common  law  is  equally 
controlling,  English  decisions  are  disregarded  and  a  new  common 
law,  a  law  founded  upon  a  supposedly  better  reason,  is  established 
in  its  place.  If  we  had  not  adopted  the  common-law  principle  of 
the  authority  of  precedent,  the  law  of  the  better  reason  might  be 
accepted  as  the  law  which  all  of  our  courts,  as  well  as  our  law 
schools,  should  unceasingly  strive  to  discover;  but  as  this  princi- 
ple of  the  common  law  has  now  become  estabhshed  more  or  less 
securely  in  every  jurisdiction,  we  can  only  hope  that  in  time  our 
courts  will  be  at  least  as  successful  as  the  courts  of  England  in 
establishing  a  reasonably  definite  and  certain  body  of  law  in  each 
separate  state. 

II. 

The  consideration  of  a  few  of  the  decisions  of  the  courts  in  this 
country,  if  not  sufficient  to  disclose  aU  the  uncertainty  which  has 
resulted  from  the  failure  to  determine  definitely  what  is  meant  by 
the  common  law  of  England,  will  at  least  show  something  of  the 
variety  of  views  entertained  by  the  courts  in  regard  to  the  adopted 
common  law.  Let  us  examine,  in  the  first  place,  some  of  the  cases 
in  which  the  view  is  expressed  that  it  was  the  whole  of  the  common 
law  of  England  that  was  adopted  in  this  country,  and  not  a  por- 
tion of  it  merely,  or  only  certain  decisions  of  the  English  courts. 

In  WilHams  v.  Miles  ^^  we  have  an  excellent  statement  of  this 
theory.  In  that  case  the  question  presented  was  whether  a  former 
will  was  revived  by  the  destructio  of  a  subsequent  will  which  in 
terms  revoked  the  former  one.  Lord  Mansfield  had  held  that,  in 
such  a  case,  the  former  will  was  revived,  while  the  rule  of  the 
English  ecclesiastical  courts  was  the  other  way  and  was  generally 
followed  in  this  country.  It  was  contended  by  counsel  that  the 
Nebraska  statute  adopting  the  common  law  of  England  required 
the  court  to  follow  the  rule  laid  down  by  Lord  Mansfield  and 
applied  in  the  English  common-law  courts,  since  English  decisions 
prior  to  the  Revolution  were  made  controlling.  As  to  this  con- 
tention the  court  says: 

i«  68  Neb.  463. 
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"What  is  the  meaning  of  the  term  'common  law  of  England,'  as  used 
in  chapter  15  a,  Compiled  Statutes  ?  "  Does  it  mean  the  common  law 
as  it  stood  at  the  time  of  the  Declaration  of  Independence,  or  as  it  stood 
when  our  statute  was  enacted,  or  are  we  to  understand  the  common- 
law  system,  in  its  entirety,  including  all  judicial  improvements  and 
modifications  in  this  country  and  in  England,  to  the  present  time,  so 
far  as  applicable  to  our  conditions  ?  We  can  not  think,  and  we  do  not 
believe  this  court  has  ever  understood,  that  the  legislature  intended  to 
petrify  the  common  law,  as  embodied  in  judicial  decisions  at  any  one 
time,  and  set  it  up  in  such  inflexible  form  as  a  rule  of  decision.  The 
theory  of  our  system  is  that  the  law  consists,  not  in  the  actual,  rides  en- 
forced by  decisions  of  the  courts  at  any  one  time,  but  the  principles  from 
which  those  rules  flow  ;  that  old  principles  are  appHed  to  new  cases, 
and  the  rules  resulting  from  such  apphcation  are  modified  from  time  to 
time  as  changed  conditions  and  new  states  of  fact  require.  ...  The 
term  'common  law  of  England,'  as  used  in  the  statute,  refers  to  that 
general  system  of  law  which  prevails  in  England,  and  in  most  of  the 
United  States  by  derivation  from  England,  as  distinguished  from  the 
Roman  or  Civil  Law  system,  which  was  in  force  in  this  territory  prior 
to  the  Louisiana  purchase.  Hence  the  statute  does  not  require  adher- 
ence to  the  decisions  of  the  EngUsh  common-law  courts  prior  to  the 
Revolution,  in  case  this  court  considers  subsequent  decisions,  either  in 
England  or  America,  better  expositions  of  the  general  principles  of  that 
system." 

In  this  view,  the  adoption  of  the  common  law  gives  to  the  court 
of  Nebraska  the  fullest  power  to  determine  for  itself  what  it  re- 
gards as  the  soundest  or  preferable  common-law  doctrine  upon 
any  subject. 

In  Chilcott  V.  Hart  ^^  it  was  contended  by  counsel  that  the  Colo- 
rado statute ,^^  adopting  the  common  law,  made  English  decisions 
prior  to   1607   controlling  where  not  changed  by  statute,  while 

"  The  statute  reads  :  "So  much  of  the  common  law  of  England  as  is  applicable 
and  not  inconsistent  with  the  Constitution  of  the  United  States  ...  is  adopted  and 
declared  to  be  law  within  said  territory." 

1*  23  Col.  40. 

1^  The  Colorado  statute  is  similar  to  that  of  Illinois  and  several  other  states,  all 
of  which  follow  the  Virginia  act  of  1776,  and  provide  that  "the  common  law  of  Eng- 
land, so  far  as  applicable  and  of  a  general  nature,  and  all  statutes  or  acts  of  the  Brit- 
ish Parliament  made  in  aid  of,  and  to  supply  the  defects  of  the  common  law,  prior  to 
the  fourth  year  of  James  the  First,  and  which  are  of  a  general  natu  e  and  not  local 
to  that  kingdom,  shall  be  the  rule  of  decision,  and  shall  be  considered  as  of  full  force 
until  repealed  by  legislative  authority." 
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English  decisions  since  that  time  were  not;  that  prior  to  1607  the 
English  rule  was  that  executory  devises  which  did  not  vest  within 
lives  in  being  were  void,  and  that  the  period  of  twenty-one  years 
and  a  fraction  was  not  added  until  later,  and  therefore  was  not  in 
force  in  Colorado.  The  contention  as  to  what  the  law  of  Eng- 
land was  prior  to  1607  was  probably  unsound,  but  the  court  deals 
with  the  question  of  the  common  law  of  England  that  was  adopted 
by  the  Colorado  statute,  and  says: 

"The  rule  against  perpetuities  was  of  slow  growth,  and  in  its  develop- 
ment it  was  for  no  considerable  period,  if  at  all,  that  the  time  was  thus 
limited  to  one  life  only.  The  common  law  thus  being  a  constant  growth, 
gradually  expanding  and  adapting  itself  to  the  changing  conditions  of 
life  and  business  froci  time  to  time,  what  the  law  is  at  any  particular 
time  must  be  determined  from  the  latest  decisions  of  the  courts;  and 
the  recognized  theory  is  that,  aside  from  the  influence  of  statutory 
enactments,  the  latest  judicial  announcement  of  the  courts  is  merely 
declaratory  of  what  the  law  is  and  always  has  been.  We  are  at  liberty, 
therefore,  if  not  absolutely  bound  thereby,  to  avail  ourselves  of  the 
latest  expression  of  the  English  courts  upon  any  particular  branch  of 
the  law,  in  so  far  as  the  same  is  applicable  to  our  institutions,  of  a  gen- 
eral nature,  and  suitable  to  the  genius  of  our  people,  as  well  as  to  con- 
sult the  English  decisions  made  prior  to  ido"/." 

The  Colorado  court  evidently  agrees  with  the  Nebraska  court 
in  regard  to  the  adopted  common  law,  although  the  statutes  of 
the  two  states  are  not  the  same.  In  fact,  statutes  similar  to  that 
of  Colorado  have  been  construed  in  IlHnois  and  Kentucky  at  least 
as  adopting  the  English  common  law  as  it  existed  prior  to  the  fourth 
year  of  James  the  First.  The  Nebraska  statute,  which  contains 
no  reference  to  the  fourth  year  of  James  the  First  or  any  other 
period,  is  construed  merely  as  excluding  the  civil  law  (which  might 
otherwise  be  claimed  to  be  in  force  in  a  state  originally  a  part  of 
Louisiana  territory)  or  any  other  law  which  might  be  considered 
as  different  from  the  common  law.  What  the  adopted  common 
law  is,  is  left  to  the  determination  of  the  Nebraska  court,  and,  as 
the  Nebraska  case  above  referred  to  shows,  the  court  considers 
itself  at  liberty  to  prefer  the  rule  of  the  English  ecclesiastical  courts 
to  that  of  the  English  common-law  courts,  or  even  to  adopt  as 
preferable  a  rule  different  from  that  of  the  Enghsh  courts. 

It  might  be  difficult,  perhaps,  to  suggest  any  different  interpre- 
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tation  which  could  be  given  to  such  a  statute  as  that  of  Nebraska, 
and  the  courts  of  other  states  which  have  adopted  a  similar  statute 
seem  to  regard  the  adopted  common  law  in  the  same  light.  For 
instance,  in  Lux  v.  Haggin  ^^  the  question  was  as  to  the  rule  to 
be  applied  in  California  regarding  the  right  of  a  riparian  owner  to 
appropriate  the  waters  of  a  stream.  The  common  law  of  Eng- 
land, by  a  statute  passed  in  1850,  had  been  made  "the  rule  of 
decision  in  all  the  courts  of  this  state,"  and  the  court  says  that 
''the  expression  'common  law  of  England'  designates  the  English 
common  law  as  interpreted  as  well  in  the  English  courts  as  in  the 
courts  of  such  of  the  states  of  the  Union  as  have  adopted  the 
English  common  law."     The  court  then  goes  on: 

"  And  it  was  not  the  common  law  *  as  the  same  was  administered  '  at 
a  certain  date  that  was  adopted,  but  the  common  law.  .  .  .  The  statute 
adopts  the  common  law  of  England,  except  where  inconsistent  with  the 
constitution  and  statutes,  and  there  can  be  no  good  reason  why,  to 
ascertain  the  common  law  of  England,  we  should  not  refer  to  the 
decisions  of  English  and  American  courts  (in  states  where  the  common 
law  prevails)  rendered  before  and  subsequent  to  the  date  of  the 
statute. 

Looking  at  the  whole  array  of  adjudications,  if  we  find  a  question  has 
often  been  decided  in  one  way  .  .  .  the  rule  of  the  common  law  in- 
volved or  presented  in  the  question  ought  to  be  considered  as  settled.  .  .  . 
Where  the  rule  has  become  settled,  it  is  not,  as  opposed  to  any  former 
decision,  a  new  rule,  but  must  be  held  to  have  been  the  law  from  the 
beginning,  because  'right  reason'  has  always  been  the  prime  element 
of  the  law.  .  .  .  Courts  do  not  repeal  former  decisions  :  when  they 
reverse  them  they  hold  they  were  never  law." 

The  statute  of  the  state  of  Washington  is  substantially  like  that 
of  California.  The  case  of  Sayward  v.  Carlson  ^^  presented  the 
fellow-servant  question,  and  the  court  held  it  was  not  obhged,  by 
the  statute  adopting  the  common  law,  to  follow  English  decisions, 
that  American  courts  as  well  as  EngHsh  courts  decide  what  the 
common  law  is.  "Therefore,"  the  court  says,  "we  have  the  com- 
mon law  as  declared  by  the  highest  courts  of  this,  that,  and  the 
other  state,  and  by  the  courts  of  the  United  States,  sometimes 
varying  in  each." 

Many  more  expressions  similar   to  those  above  quoted  might 

20  69  Cal.  255.  "  I  Wash.  29. 
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be  given  from  the  decisions  of  other  state  courts.  It  is  not  too 
much  to  say  that  they  express  the  generally  accepted  view  in  most 
of  the  western  states  where  the  common  law  has  been  adopted  by 
statute.  Where  the  common  law  of  England  has  not  been  adopted 
by  express  statute,  some  cases,  as  in  Ohio,  apparently  hold  that 
there  is  a  common  law  of  the  state  of  which  the  law  of  England 
forms  a  part.^^  No  EngHsh  cases  evidently  are  made  controlling. 
In  Pennsylvania,  in  the  case  of  Lyle  v.  Richards,^^  we  find  the 
statement  that  our  ancestors  "brought  with  them  the  common 
law  in  general,  although  many  of  its  principles  lay  dormant,  until 
awakened  by  occasion." 

The  law  which  is  followed  or  declared  by  the  United  States 
courts  in  connection  with  the  decision  of  questions  of  so-called 
general  law,  where  the  rule  of  Swift  v.  Tyson  applies ,^^  and  in  cases, 
where  the  federal  courts  have  a  special  or  exclusive  jurisdiction,  is. 
a  general  common  law  substantially  like  that  adopted  in  the  states., 
to  whose  decisions  reference  has  already  been  made.  Whether 
there  is  a  common  law  of  the  United  States  —  a  much-discussed 
question  —  depends  obviously  upon  what  is  meant  by  the  commoa 
law.  In  connection  with  the  classes  of  cases  above  referred  to,  the. 
federal  courts  are  developing  a  separate  law  in  the  same  sense 
and  by  the  same  methods  that  the  state  courts  are  developing 
what  is  called  the  common  law  in  the  states. 

This  is  clearly  stated  by  the  Court  of  Appeals  for  the  Eighth 
Circuit  in  the  case  of  Murray  v.  C.  &  N.  W.  Ry.  Co.,^"  where  the 
court  says: 

"  It  has  always  been  assumed  that  the  federal  courts  were  endowed 
with  a  power  and  jurisdiction  adequate  to  the  decision  of  every  cause, 
and  every  question  in  a  cause,  presented  for  their  consideration,  and 

^  Railroad  Co.  v.  Keary,  3  Oh.  St.  201,  205;  Bloom  v.  Richards,  2  Oh.  St.  387, 
390.     See  also  State  v.  Cawood,  2  Stew.  (Ala.)  360,  362. 

^  9  Serg.  &  Rawle  330. 

^  An  inconsistency  in  the  application  of  the  doctrine  of  Swift  v.  Tyson  should  be 
noticed.  When  a  state  adopts  a  statute  governing  matters  of  so-called  general  law, 
the  federal  court  follows  the  statute  and  the  decisions  of  the  state  courts  interpreting 
it.  Yet  state  statutes  adopting  the  common  law,  and  the  decisions  of  the  state  courts 
determining  the  meaning  of  the  statute,  are  disregarded  by  the  federal  courts,  even 
though  the  common  law  of  England,  as  adopted  by  statute,  does  not  mean  the  same 
thing  in  every  state. 

25  92  Fed.  868. 
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of  applying  to  their  solution  and  decision  any  rule  of  the  common  law, 
admiralty  law,  equity  law,  or  civil  law  applicable  to  the  case,  and  that 
would  aid  them  in  reaching  a  just  result,  which  is  the  end  for  which 
courts  were  created.  If  a  case  is  presented  not  covered  by  any  law, 
written  or  unwritten,  their  powers  are  adequate,  and  it  is  their  duty  to 
adopt  such  rule  of  decision  as  right  and  justice  in  the  particular  case 
seem  to  demand.  It  is  true  that  in  such  a  case  the  decision  makes  the 
law,  and  not  the  law  the  decision,  but  this  is  the  way  the  common  law 
itself  was  made  and  the  process  is  still  going  on.  A  case  of  first  im- 
pression, rightly  '^  decided  to-day,  centuries  hence  will  be  common  law, 
though  not  a  part  of  that  body  of  law  now  called  by  that  name."  ^^ 

And  in  the  recent  case  of  Kansas  v.  Colorado  ^^  the  United 
States  Supreme  Court  speaks  of  its  decision  of  cases  connected 
Y^'ith  boundary  disputes  between  the  several  states  as  being  in 
effect  the  creation  of  an  "interstate  common  law."  It  is  difficult 
to  see,  therefore,  any  real  difference  between  the  general  or  common 
law  which  the  federal  courts  rely  on  in  the  decision  of  such  matters, 
and  the  common  law  which  states  like  Nebraska,  Colorado,  and 
California  have  adopted  as  the  rule  of  decision  for  their  courts 
in  such  cases  as  come  before  them.  The  only  controlling  body  of 
law  in  any  case  is  the  law  which  the  courts,  state  and  federal  alike, 
make,  unless  it  can  be  said  that  the  state  courts  are  excluded  from 
preferring  a  rule  of  the  civil  law  as  preferable  to  a  settled  rule  of 
the  common-law  courts  of  England,  while  the  federal  courts  are 
not.  And,  as  a  matter  of  fact,  there  are  many  principles  estab- 
lished as  law  in  the  various  states  which  have  been  introduced  at 
different  periods  from  the  civil  law,  and  which  are  not  a  part  of 
the  original  common  law  of  England.^^  The  body  of  common  law 
which  is  said  to  exist  in  the  states  is  in  no  essential  respect  a 
different  source  of  law  from  that  which  the  federal  courts  rely 
upon. 

Let  us  consider  now  some  of  the  decisions  in  which  the  view  is 
expressed  that  the  adoption  of  the  common  law  of  England  meant, 

^  Is  the  use  of  this  word  intended  to  suggest  that  the  common  law  consists  of 
all  cases  rightly  decided  in  all  jurisdictions  ? 

"  See  also  Western  Union  Telegraph  Co.  v.  Call  Publishing  Co.,  i8i  U.  S.  92. 

28  206  U.  S.  46. 

*»  See  Professor  Beale's  article  in  23  Harv.  L.  Rev.  as  to  the  adoption  of  the  civil- 
law  rule  with  respect  to  the  law  which  governs  a  contract,  an  especially  important 
question  in  this  country. 
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not  the  adoption  of  the  whole  common  law,  but  the  adoption  of 
the  common  law  as  it  existed  in  England  prior  to  some  particular 
period,  so  that  English  cases  prior  to  that  time  became  binding 
upon  the  courts  in  this  country. 

The  most  interesting,  and  perhaps  the  most  logical,  view  in  this 
connection  is  that  expressed  by  Chief  Justice  Marshall  to  the 
effect  "that  as  the  common  law  of  England  was  and  is  the  common 
law  of  this  country,  and  as  an  appeal  from  the  courts  of  Virginia 
lay  to  a  tribunal  in  England,  which  would  be  governed  by  the 
decisions  of  the  courts,  the  decisions  of  those  courts,  made  before 
the  Revolution,  have  all  that  claim  to  authority  which  is  allowed 
to  appellate  courts."  ^°  Marshall  states  this  theory  again  in  two 
other  cases,^^  but,  in  spite  of  the  weight  which  is  usually  attached 
to  an  opinion  of  Marshall's,  the  view  never  gained  general  accept- 
ance, although  it  is  referred  to  with  apparent  agreement  in  some 
other  cases,^^  and  was  accepted  by  Cooley  as  the  correct  exposi- 
tion of  the  matter.^^  It  is  much  easier,  however,  to  find  cases 
which  state  that  English  cases  after  the  Revolution  are  not  bind- 
ing than  it  is  to  find  cases  where  an  English  decision  prior  to  that 
time,  but  after  the  settlement  of  the  colonies,  is  followed  for  the 
reason  merely  that  it  is  a  binding  authority .^^ 

In  some  states  the  common  law  as  it  existed  down  to  the  time  of 
the  Revolutions^  is  declared,  either  by  a  constitutional  or  statu- 
tory provision,  to  be  in  force.  For  instance,  the  Florida  statute 
provides  that  "the  common  law  and  statute  laws  of  England 
which  are  of  a  general  and  not  of  a  local  nature  .  .  .  down  to  the 
fourth  day  of  July,  1776,"  shall  be  in  force  in  that  state.  With- 
out making  a  more  careful  search  of  the  authorities  in  these  states 
than  the  writer  has  found  time  for,  it  is  impossible  to  say,  however, 
that  English  decisions  after  the  settlement  of  the  colonies  and  before 
the  Revolution  are  held  in  any  of  these  states  to  be  absolutely 
binding. 

The  prevailing  view  in  the  eastern  states  of  the  country  seems 

^— L 

'"  Murdock  &  Co.  d.  Hunter's  Rep.,  i  Brock.  135,  140-141. 
'1  Cathcart  v.  Robinson,  5  Pet.  (U.  S.)   264,   280,  and  Livingston  v.  Jefferson, 
I  Brock.  203,  210. 

32  Johnson  v.  U.  P.  Coal  Co.,  28  Utah  46;  Mayor  v.  Williams,  6  Md.  235,  265. 
^  Cooley,  Constitutional  Limitations,  chapters  iii  and  iv. 
^  Gray,  Nature  and  Sources  of  the  Law,  p.  232. 
^  For  example,  New  York,  Georgia,  and  Florida. 
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to  be  that  decisions  of  English  courts  prior  to  the  settlement  of 
the  colonies,  particularly  if  regarded  in  England  as  estabhshing  or 
settling  the  law  of  England,  are  to  be  regarded  by  the  state  courts 
as  binding  upon  them.  This,  apparently,  is  the  view  which  is 
taken  also  in  those  states  which  follow  the  Virginia  statute  of 
1776,  for  instance  Kentucky  and  IlHnois.  In  Ray  v.  Sweeney  ^®  the 
Kentucky  court  holds  that  it  is  the  common  law  as  it  existed  prior 
to  March  24,  1606,  that  is  adopted,  and  says: 

"To  declare  that  the  common  law  and  statutes  enacted  prior  to  that 
time  should  be  in  force,  was  equivalent  to  declaring  that  no  rule  of  the 
common  law  not  then  recognized  and  in  force  in  England  should  be 
recognized  and  in  force  here,  .  .  .  and  when  it  is  sought  to  enforce  in 
this  state  any  rule  of  English  common  law  as  such,  independently  of  its 
soundness  in  principle,  it  ought  to  appear  that  it  was  established  and 
recognized  as  the  law  of  England  prior  to  .  .  .  [March  24,  1606]." 

In  Illinois  the  statute  seems  to  be  given  the  same  construction, 
although  there  has  been  considerable  uncertainty  in  the  decisions 
from  the  beginning.  For  instance,  in  Penney  v.  Little,^^  one  of 
the  earliest  cases,  the  court  said  it  did  not  consider  itself  restricted 
to  the  limits  of  the  common  law  of  England  as  it  was  prior  to  1606, 
without  subsequent  improvements  and  modifications,  "for  the 
simple  reason  that  it  is  more  than  two  hundred  years  behind  the 
age."  Then,  in  a  case  a  little  later,  Gerber  v.  Grabel,^^  the  court 
accepted  the  English  doctrine  in  regard  to  ancient  Hghts  on  the 
ground  that  the  English  common  law  as  it  existed  prior  to  the 
fourth  year  of  James,  the  First  was  adopted  by  the  statute,  while 
Judge  Caton,  in  a  separate  opinion,  expressed  the  view  that  it 
was  the  common  law  as  administered  in  England  at  the  time  the 
Illinois  statute  was  enacted  that  was  adopted,  although  only  Eng- 
lish statutes  prior  to  1606  were  included.  In  Guest  v.  Reynolds  ^^ 
the  doctrine  of  ancient  lights  was  repudiated  on  the  ground  that 
it  was  inapplicable  to  conditions  existing  in  Illinois,  and  the  court 
stated  that  it  was  not  authoritatively  settled  prior  to  what  period 
of  time  the  common  law  was  regarded  as  adopted.  In  People  v. 
Williams  ^°  the  court  refers  to  the  statute  and  says,  "Thereby  the 
great  body  of  the  English  common  law  became,  so  far  as  appli- 

»«  14  Bush  (Ky.)  I.  37  3  Scam.  (111.)  301.  ^s  16  HI.  217. 

"  68  111.  478.  «  145  lU.  573. 
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cable,  in  force  in  this  state,"  Finally,  in  the  Revell  case,^^  which 
involved  the  right  of  shore  owners  to  build  structures  out  into  the 
lake,  the  court  says  that  the  statute  adopts  **the  common  law  as 
it  existed  prior  to  March  24,  1606,"  and  that,  "in  the  absence  of 
any  statute  of  the  state  changing  the  common  law  in  regard  to 
rights  of  riparian  or  littoral  owners,  the  common  law  as  it  then 
existed  must  control." 

The  interesting  point  to  notice  in  connection  with  -this  last 
IlHnois  case  referred  to  is,  that  the  particular  rule  accepted  and 
applied,  because  a  part  of  the  common  law  of  England  as  it  existed 
prior  to  1606,  was  in  fact  settled  by  a  decision  of  the  House  of 
Lords  ^2  in  1876,  as  the  Supreme  Court  of  the  United  States  says,^^ 
"after  conflicting  decisions  in  the  courts  below."  Apparently, 
therefore,  the  Illinois  court  considers  the  recent  decision  of  the 
House  of  Lords  a  conclusive  determination  of  the  common  law  as 
it  in  fact  existed  prior  to  the  fourth  year  of  James  the  First.  It 
should  be  noticed  also  that,  in  a  recent  New  York  case,^  the  ques- 
tion decided  in  the  Revell  case  is  decided  differently,  although  the 
New  York  court  admits  that  the  constitution  of  New  York  adopted 
the  common  law  of  England  as  it  existed  prior  to  the  Revolution. 
The  New  York  court,  however,  does  not  base  its  decision  upon 
the  ground  that  recent  English  decisions  are  no  part  of  the  com.m.on 
law,  but  on  the  ground  that  the  principle  of  the  English  cases  is 
inapplicable  to  conditions  existing  in  New  York.  Yet  in  a  recent 
English  case^  the  House  of  Lords,  referring  to  the  case  decided 
by  it  in  1876,  says  that  "that  decision  was  arrived  at  not  upon 
Enghsh  authorities  only,  but  on  grounds  of  reason  and  principle, 
which  must  be  applicable  to  every  country  in  which  the  same 
general  law  of  riparian  rights  prevails,  unless  excluded  by  some 
positive  rule  or  binding  authority  of  the  lex  loci,"  and  therefore 
applies  the  rule  to  Canada.  These  cases  sufficiently  illustrate  the 
difficulties  of  determining  what  the  adopted  common  law  is  and 
how  it  is  discovered,  as  well  as  what  principles  of  the  common  law 
the  courts  may  consider  applicable  to  conditions  existing  in  this 


"  177  lU.  468. 

^  Lyon  V.  Fishmongers'  Co.,  i  App.  Cas.  662. 

^  Shively  v.  Bowlby,  152  U.  S.  14. 

**  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74. 

•  North  Shore  Ry.  Co.  v.  Pion,  14  App.  Cas.  620. 
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country.  A  common  law  which  is  to  be  the  rule  of  decision  until 
altered  by  the  legislature  ought  not  readily  to  be  held  inappli- 
cable by  the  courts. 

It  is  worth  noticing  also  that  the  law  merchant,  which  did  not 
become  a  part  of  the  common  law  of  England,  so  that  it  need  not 
be  proved  as  a  foreign  law,  until  the  eighteenth  century,  is  never- 
theless considered  a  part  of  the  adopted  common  law  in  this 
country.^ 

It  has  already  been  noticed  that  the  Kentucky  and  Illinois 
courts,  although  they  apparently  agree  as  to  the  construction  of 
the  statutes  adopting  the  common  law,  disagree  as  to  what  the 
common  law  of  conspiracy  was  prior  to  1606.  In  the  Kentucky 
case^^  the  court  says: 

"In  the  volumes  of  Wright  and  Stephen  all  the  English  cases  cited 
on  behalf  of  the  Commonwealth  are  considered  and  discussed,  and  it 
is  very  conclusively  shown  that  prior  to  1607  there  was  no  such  thing 
at  the  common  law  as  criminal  conspiracy,  except  the  confederacy  for 
the  false  and  malicious  promotion  of  indictments  and  pleas,  or  for  em- 
bracery or  maintenance  of  various  kinds,  and  that  whatever  may  have 
been  the  dicta  of  the  judges  who  decided  subsequent  cases,  or  the  deduc- 
tions drawn  therefrom  by  some  of  the  text-writers,  the  cases  them- 
selves, for  more  than  two  hundred  years  thereafter,  do  not  support  the 
contention  made  on  behalf  of  the  Commonwealth." 

On  the  other  hand,  the  Illinois  court  holds  ^^  that  by  the  adopted 
common  law  every  conspiracy  which  has  a  tendency  to  prejudice 
the  public  in  general  is  a  crime.     The  court  says: 

"We  must  look  to  the  acts  of  Parliament  enacted  and  to  the  judicial 
decisions  handed  down  prior  to  the  fourth  year  of  James  I  for  evidence 
of  what  the  common  law  is.  An  examination  of  them  shows  that  the 
points  made  and  the  conclusion  reached  by  the  learned  judge  in  State 
V.  Buchanan  ^^  are  clear  and  correct  statements  of  the  common  law 
concerning  conspiracy  as  it  existed  at  the  time  from  which  we  adopted 
the  same." 

In  concluding  our  examination  of  the  cases  it  will  be  well  to 
notice  the  Maryland  case  which  is  referred  to  by  the  Illinois  court 

«  Cook  V.  Renick,  19  111.  598;   Piatt  v.  Eads,  i  Blackf.  (Ind.)  81. 
"  iEtna  Insurance  Co.  v.  Com.,  106  Ky.  864,  880. 
"  Chicago,  W.  &  V.  Coal  Co.,  114  111.  App.  75,  104. 
«  5  H.  &  J.  (Md.)  317. 
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in  the  case  last  referred  to,  because  it  states  the  theory  of  the 
adoption  of  the  whole  common  law  in  a  form  which  we  might  have 
expected  to  come  across  more  frequently,  —  a  theory,  however, 
which  the  Illinois  court  was  hardly  justified  in  relying  on  for  ascer- 
taining the  common  law  prior  to  1606.  The  court  in  that  case 
first  says  that  "it  is  to  judicial  decisions  that  we  are  to  look,  not 
for  the  common  law  itself,  which  is  nowhere  to  be  found,  but  for  the 
evidences  of  it,"  and  then,  after  referring  to  Enghsh  cases  decided 
prior  to  the  settlement  of  Maryland,  goes  on  to  say  that  it  is  a 
mistake  to  suppose  that  later  English  cases 

"are  expansions  of  the  common  law,  which  is  a  system  of  principles  not 
capable  of  expansion,  but  always  existing,  and  attaching  to  whatever  par- 
ticular matter  or  circumstances  may  arise  and  come  within  the  one  or 
the  other  of  them.  .  .  .  Precedents  therefore  do  not  constitute  the  common 
law,  but  serve  only  to  illustrate  principles.  And  if  there  were  no  other 
adjudications  on  the  subject  to  be  found,  the  judicial  decisions  since 
the  colonization  furnish  conclusive  evidence,  not  only  of  what  is  now 
understood  to  be  the  law  of  conspiracy  in  England,  so  far  as  these  deci- 
sions go,  but  of  what  were  always  the  principles  on  which  that  law 
rests." 

The  court  then  says  that  the  section  of  the  Maryland  Bill  of 
Rights  adopting  the  common  law  of  England  "has  no  reference  to 
adjudications  in  England  anterior  to  the  colonization,  or  to  judi- 
cial adoptions  here  of  any  part  of  the  common  law  during  the 
continuance  of  the  colonial  government,  but  to  the  common  law 
in  mass,  as  it  existed  here,  either  potentially  or  practically,  and  as 
it  prevailed  in  England  at  the  time." 

If  what  we  have  adopted  is  indeed  the  whole  common  law,  or 
the  common  law  "in  mass,"  then  it  may  well  be  that,  rather  than  to 
speak  of  a  developing  common  law,  which  is  in  constant  process  of 
improvement  by  means  of  the  decisions  of  the  courts  in  all  common- 
law  jurisdictions,  as  is  maintained  by  the  courts  of  some  of  the 
states,  it  is  better  and  more  logical  to  adopt,  with  the  Maryland 
court,  the  timeless,  unchangeable,  complete,  and  perfect  common 
law  which  exists  nowhere.  Then,  in  truth,  only  those  cases, 
"rightly  decided,"  as  stated  in  the  opinion  of  the  federal  court 
before  referred  to,  would  constitute  conclusive  evidence  of  the  true 
common  law;  and  no  court  could  content  itself,  in  the  decision  of 
any  case,  with  the  appHcation  of  the  easy  rule  of  stare  decisis,  but 
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must  determine  each  time  that  the  decision  to  be  followed  is  indeed 
rightly  decided  and  in  harmony  with  the  true  common  law. 

As  has  been  previously  explained,  however,  the  constant  search 
by  the  courts  for  the  true  common  law  (particularly  if  it  is  nowhere 
to  be  found)  means  the  elimination  of  the  principle  of  the  authority 
of  precedent,  the  distinguishing  characteristic  of  the  EngHsh  com- 
mon law.  That  principle  of  the  common  law  of  England  at  least 
has  been  accepted  and  appHed  to  such  an  extent  by  our  courts  that, 
in  most  states  to-day,  any  supposed  duty  on  the  part  of  the  courts 
continually  to  review  and  modify  their  decisions  to  keep  them  in 
harmony  with  a  true  common  law  is  lost  sight  of  in  the  ever- 
present  problem  of  the  systematic  and  consistent  development  of 
the  law  in  each  state  in  accordance  with  common-law  methods, 
and  the  principle  of  stare  decisis  in  particular.  The  adoption 
of  the  common  law  of  England  has  resulted  in  the  creation  in 
each  state  of  courts  possessed  of  the  power  of  making  and  devel- 
oping the  law  in  each  state  as  the  English  courts  make  it  in  Eng- 
land, and  not  with  the  power  only  of  the  courts  of  the  countries 
where  the  civil  law  or  some  other  system  of  law  prevails.  The 
exclusion  of  the  civil  law  by  the  adoption  of  the  common  law  has 
meant  that  at  least.  The  first  question  always  in  every  common- 
law  jurisdiction  is  the  determination,  with  respect  to  any  question, 
of  the  already  settled  law  of  that  jurisdiction.  If  English  cases 
of  some  period,  as  well  as  cases  already  decided  by  the  courts  of 
each  state,  are  to  be  regarded  as  controlling  authorities,  it  is  impor- 
tant that  it  should  be  known  what  those  cases  are.  The  previously 
settled  law  being  ascertained,  then,  if  the  case  in  hand  is  not  con- 
cluded thereby,  other  sources  of  law  may  be  resorted  to.  But 
the  fundamental  problem  in  each  jurisdiction  is  the  systematic, 
consistent,  and,  so  far  as  possible,  certain  development  of  the  law 
by  means  of  the  cases  decided  by  the  courts  which  make  the  law 
for  that  jurisdiction.  So  only  will  the  law  in  each  state  develop 
in  accordance  with  the  essential  principles  of  the  EngHsh  common 
law. 

Herbert  Pope. 

Chicago,  III. 
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CONSTITUTIONAL   ASPECTS    OF   THE 
FEDERAL  TAX  ON  THE  INCOME 
OF   CORPORATIONS.^ 

AT  the  instance  of  President  Taft,  Congress  at  its  special  session 
•^^^  inserted  in  the  Tariff  Act  a  section  levying  a  tax  commonly 
called  the  federal  corporation  income  tax.  It  was  the  common  re- 
port that  the  section  was  drafted  by  Attorney  General  Wickersham 
and  passed  upon  by  Senator  Root  and  others,  so  that  any  criticism 
of  its  constitutionahty  must  be  made  with  considerable  diffidence. 
It  was  also  common  report  that  this  particular  form  of  tax  was 
selected  instead  of  a  general  income  tax,  not  only  because  the  leaders 
were  less  fearful  of  its  economic  effects,  but  as  well  because  the 
constitutional  lawyers  of  the  Senate  were  doubtful  as  to  the  fate 
at  the  hands  of  the  court  of  a  general  income  tax,  and  very  properly 
desired  to  avoid  presenting  to  the  court  a  question  at  once  so 
embarrassmg  and  so  Hkely  to  embroil  the  court  in  poUtical  and 
economic  controversy. 

That  the  drafters  have  succeeded  in  enabling  the  court  substan- 
tially to  reverse  its  decision  in  the  case  of  Pollock  v.  Farmers'  Loan  & 
Trust  Co.^  without  appearing  so  to  do,  and  have  consequently  fore- 
stalled much  popular  agitation,  is  unquestionable.  But  whether  they 
have  drafted  a  tax  which  in  fact  does  differ  from  the  tax  considered 
in  the  Pollock  case,  in  the  qualities  that  differentiate  a  direct  from 
an  indirect  tax,  is  a  matter  of  much  interest  and  some  doubt. 

The  Constitution  contains  in  Article  I  the  following  provisions 
relating  to  taxation: 

Section  2,  par.  3.  "Representatives  and  direct  Taxes  shall  be  appor- 
tioned among  the  several  States  which  may  be  included  within  this 
Union,  according  to  their  respective  Numbers." 

Section  8,  par.  i.  "The  Congress  shall  have  Power  to  lay  and  collect 
Taxes,  Duties,  Imposts  and  Excises  .  .  .  but  all  Duties,  Imposts  and 
Excises  shall  be  uniform  throughout  the  United  States." 

Section  9,  par.  4.    "No  Capitation,  or  other  direct.  Tax  shall  be  laid, 

1  157  U.  S.  429. 
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unless  in  Proportion    to  the    Census  or  Enumeration  herein   before 
directed  to  be  taken." 

Since  the  Pollock  case,  there  has  been  such  doubt  concerning 
the  exact  meaning  of  the  phrase  "direct  tax"  that  a  brief  recon- 
sideration of  the  historical  evidence  concerning  its  meaning  and 
the  early  judicial  interpretation  of  it  may  be  pardoned. 

In  the  first  place,  it  is  noticeable  that  the  Constitution  in  the 
section  conferring  upon  Congress  the  power  of  taxation  does  not 
use  the  phrase  "direct  taxes";  but  distinguishes  "taxes"  from 
"duties,  imposts  and  excises."  So  also,  while  it  is  provided  that 
"direct  taxes"  shall  be  apportioned,  it  is  not  provided,  as  might 
be  expected,  that  "indirect  taxes"  shall  be  uniform  throughout  the 
United  States;  but  that  "duties,  imposts  and  excises"  shall  be 
uniform  throughout  the  United  States.  It  would  appear  that 
"duties,  imposts  and  excises"  were  intended  to  describe  all  taxes 
not , described  by  the  word  "tax"  or  by  the  phrase  "direct  taxes," 
and  consequently  that  the  word  "tax"  and  the  phrase  "direct 
taxes"  were  used  synonymously;  and  so  it  has  been  held.^ 

The  task  of  interpretation  must  therefore  be  to  discover  what 
was  the  meaning  common  to  each  of  these  terms  at  the  time  the 
Constitution  was  adopted. 

The  English  statutes  at  once  reveal  the  meaning  of  the  word 
"tax."  The  land  tax,  which  was  the  common  tax  of  that  period 
and  was  a  tax  levied  on  landowners  and  measured  by  the  value  or 
amount  of  the  land,  was  invariably  in  the  EngUsh  statutes  and 
in  the  books  called  a  "tax."  All  other  levies  were  called  either 
duties  or  imposts  or  excises,  but  generally  duties.^  It  should,  how- 
ever, be  remarked  that  no  tax  on  the  income  derived  from  land, 
or  indeed  on  any  incomes,  had  been  levied  in  England,  and  conse- 
quently that  this  tax  had  not  been  classified  as  either  a  tax  or  a 
duty  in  English  law.  This  distinction  was  well  kjiown  to  English 
lawyers,  and,  of  course,  to  American  lawyers  who  depended  upon 
the  English  laws  and  statute  books  for  a  large  part  of  their  law. 
It  was  definite,  easily  understood,  and  applied  and  worked  sub- 
stantial justice  when  read  into  the  federal  Constitution. 

There  is  nothing,  however,  in  the  English  statutes  which  serves 

^  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429. 

'  See  article  by  Edward  B.  Whitney,  20  Harv,  L.  Rev.  280. 
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to  explain  the  phrase  "direct  taxes";  and  for  this  purpose  recourse 
must  be  had  to  the  writings  of  the  economists.  Apparently  the 
first  noticeable  use  of  the  phrase  "direct  tax,"  and  the  first  attempt 
to  define  that  phrase,  was  made  by  the  physiocrats,  the  prominent. 
Indeed  orthodox,  school  of  French  economists  of  the  latter  half  of 
the  eighteenth  century.  Like  the  English  economists  of  the  eigh- 
teenth century  their  speculations  turned  mainly  upon  the  question 
of  whether  taxes  were  shifted  from  the  persons  actually  paying  the 
tax  to  others,  and  if  so  to  whom.  Their  answer,  which  had  many 
years  before  been  outlined  by  Locke,  was  that  all  taxes  were  finally 
shifted  upon  and  really  paid  by  the  landowners;  and  consequently 
they  divided  taxes  into  two  great  classes,  —  those  which  fell  directly 
upon  the  ultimate  taxpayer  and  could  not  be  shifted,  which  were 
called  "direct  taxes";  and  those  which  fell  directly  upon  other 
members  of  the  community,  but  which  by  the  shifting  process  in- 
directly fell  upon  the  landowners.  The  result  of  this  was  that  they 
classed  taxes  on  land  and  on  the  income  derived  from  land  as  "di- 
rect taxes,"  and  together  with  capitation  taxes  these  were  the  only 
"direct  taxes"  recognized  by  this  school. 

The  only  other  classification  of  taxes  into  "direct"  and  "indirect" 
which  had  been  published  prior  to  the  adoption  of  the  Constitu- 
tion, was  contained  in  Adam  Smith's  revolutionary  work,  the 
"Wealth  of  Nations,"  published  in  1776.  Aflam  Smith  attacked 
the  fundamental  propositions  of  the  physiocrats,  demoHshed  their 
theory  that  all  taxes  were  shifted  to  the  landowners,  and  conceding 
that  taxes  were  shifted,  proceeded  himself  to  consider  which  taxes 
were  and  which  were  not  shifted,  classifying  those  that  were  as 
"indirect"  and  the  others  as  "direct."  Among  others,  he  classed 
all  income  taxes  among  "direct  taxes." 

Proceeding  now  to  consider  which  of  these  definitions  was  in 
the  minds  of  the  members  of  the  convention,  we  can  at  once  afiirm 
that  the  phrase  was  used  in  the  Constitution  in  its  specific  sense 
to  denote  certain  taxes;  rather  than  in  its  general  sense  to  denote 
non-shiftable  taxes.  It  was  in  this  specific  sense  that  it  was  com- 
monly used  by  the  physiocrats.  During  the  eighteenth  century 
there  had  been  current  numerous  different  theories,  each  with  its 
band  of  advocates,  as  to  what  taxes  could  or  could  not  be  shifted ; 
and  doubtless  this  must  have  been  known  to  the  framers  of  the 
Constitution.     It  is  utterly  contrary  to  our  conception  of  these 
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statesmen  to  suppose  that  they  would  insert  in  the  Constitution  a 
phrase  with  a  meaning  which  differed  according  as  one  accepted 
one  or  another  theory  of  economics;  and  it  is  beyond  the  bounds  of 
possibility  to  suppose  that  this  would  have  been  done  without  any 
debate  or  discussion  concerning  the  meaning  of  the  phrase,  as  ap- 
parently was  the  case.  The  entire  absence  of  any  debate  over  the 
meaning  of  this  phrase  is  the  most  emphatic  evidence  that  it  was 
well  understood  to  have  a  definite  meaning  denoting  certain  specific 
taxes.  Finally,  that  the  word  "tax,"  which  had  never  been  used 
or  defined  to  denote  non-shiftable  taxes,  and  which  had  a  well- 
known  meaning  in  English  law,  was  used  synon>Tnously  with  the 
phrase  "direct  tax,"  absolves  any  doubt  concerning  this. 

It  is  equally  evident  that  the  convention  did  not  have  in  mind 
the  classification  of  taxes  made  by  Adam  Smith.  The  "Wealth  of 
Nations"  was  only  published  eleven  years  prior  to  the  framing  of 
the  Constitution,  propounded  revolutionary  doctrines,  and  had 
not,  so  far  as  the  evidence  shows,  been  generally  accepted  or  even 
generally  read.  It  would  be  extraordinary  that  elderly  statesmen 
framing  a  constitution,  who  were  familiar  with  the  language  of  the 
English  law  and  who  very  largely  received  their  notions  of  taxa- 
tion and  economics  from  the  English  law  and  the  teachings  of  the 
physiocrats,  —  it  would  be  nothing  short  of  extraordinary,  that  they 
should  adopt  a  revolutionary  theory  and  embody  it  in  a  constitu- 
tion. That  they  should  have  done  so  without  even  discussing  tlje 
matter  is  almost  inconceivable. 

We  must  therefore  choose  from  either  the  physiocratic  or  the  legal 
classification.  The  two  are  identical,  except  that  the  former  in- 
cluded capitation  taxes  and  taxes  on  the  income  derived  from  land 
among  "direct  taxes,"  whereas  the  latter  had  been  used  in  the 
English  statutes  to  describe  only  the  tax  on  land.  However,  as 
ParUament  had  never  levied  either  a  tax  on  the  income  derived 
from  land  or  a  capitation  tax,  it  is  not  certain  that  these  would 
have  been  classed  as  "duties."  What  is  more  natural  than  that 
the  framers  of  the  Constitution  should  assume  that  the  legal  word 
"tax"  and  the  phrase  "direct  tax"  used  by  the  physiocrats  re- 
ferred to  the  same  class  of  taxes,  and  that  they  should  use  this  word 
and  this  phrase  which  had  this  definite  and,  as  they  assumed,  iden- 
tical meaning? 

It  is  impossible  to  hold  that  they  did  not  consider  the  economist's 


THE  FEDERAL  CORPORATION  INCOME  TAX.  35 

definition,  since  that  would  leave  the  phrase  "direct  taxes"  unac- 
counted for.  Further,  that  "capitation  taxes"  were  expressly- 
included  among  "direct  taxes"  shows  that  the  physiocrat's  classi- 
fication was  meant  to  be  adopted  in  the  Constitution. 

It  was  ably  contended  by  counsel  for  the  appellant  in  the  Pol- 
lock case,  that  among  "direct  taxes"  were  also  included  a  general 
tax  on  personal  property  and  a  tax  on  incomes;  citing  in  support 
thereof,  among  other  authorities,  Alexander  Hamilton's  classifi- 
cation in  his  brief  in  the  Hylton  case,  and  the  many  remarks  from 
Elliott's  Debates  tending  to  show  that  direct  taxes  were  supposed 
to  refer  to  the  internal  taxes  theretofore  customarily  levied  by  the 
states.^  These  remarks,  however,  were  by  no  means  unequivocal, 
and  it  is  extremely  doubtful  if  they  represented  the  sentiment  of 
the  convention.  There  is  no  evidence  that  the  taxes  levied  by  the 
states  were  commonly  called  "  direct  taxes,"  and  consequently 
this  forms  a  most  insecure  ground  upon  which  to  base  a  definition 
of  this  phrase,  which  is  foreign  to  the  usage  of  the  economists  and 
the  English  law,  and  which  apparently  was  not  current  in  this  coun- 
try. It  is  consequently  reasonably  apparent  that  the  only  taxes 
which  were  intended  to  be  apportioned  were  taxes  on  land,  on  in- 
come from  land,  and  capitation  taxes,  all  of  which  can  be  equally 
well  and  justly  apportioned. 

Turning  now  to  the  decisions  construing  this  phrase,  we  find 
confirmation  for  this  view.  Prior  to  1895  no  federal  tax  had  ever 
been  held  by  the  Supreme  Court  to  be  a  "direct  tax."  A  tax 
on  carriages,^  a  tax  on  insurance  and  the  income  of  insurance 
companies,®  a  tax  on  banknote  circulation,^  a  succession  tax,^  and 
finally  a  tax  on  incomes,^  have  been  held  to  be  hot  "direct  taxes." 
Throughout  these  cases  the  Supreme  Court  has  iterated  and  reiter- 
ated, and  finally  based  its  holding  upon  the  proposition  that  the 
only  "  direct  taxes"  are  a  capitation  and  a  land  tax.  But  nowhere 
has  the  court  defined  what  is  meant  by  "land  tax."  Commonly, 
of  course,  this  means  a  tax  on  land,  i.  e.,  a  tax  on  a  person  because 
of  the  ownership  of  land.    But  in  a  broad  sense  it  may  include  any 

*  See  report  of  argument  in  Pollock  v.  Farmers'  Loan  &  Trust  Go.,  157  U.  S.  429. 
5  Hylton  V.  United  States,  3  Dall.  (U.  S.)  171. 

*  Pacific  Insurance  Co,  v.  Soule,  7  Wall.  (U.  S>.)  435. 
^  Veazie  v.  Fenno,  8  Wall.  (U.  S.)  533. 

8  Scholey  v.  Rew,  23  WaU.  (U.  S.)  331. 
'  Springer  v.  United  States,  102  U.  S.  586. 
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tax  upon  land  or  its  increment,  and  hence  a  tax  upon  income  from 
land.  There  is  in  none  of  these  cases  anything  clearly  inconsistent 
with  such  a  definition. 

The  case  of  Pollock  v.  Farmers'  Loan  &  Trust  Co.  injected  an 
entirely  novel  factor  into  the  situation.  It  was  a  bill  in  equity  by 
«,  stockholder  of  the  Farmers'  Loan  &  Trust  Co.  praying  for  an 
injunction  against  the  company  and  its  directors,  enjoining  them 
from  paying  to  the  United  States  Collector  of  Internal  Revenue 
the  income  tax  imposed  by  §§  27-37  of  the  Tariff  Act  of  1894.  The 
case  was  argued  with  the  case  of  Hyde  v.  Continental  Trust  Co., 
which  involved  substantially  the  same  facts.  Attorney  General 
Olney  and  Mr.  Edward  B.  Whitney,  then  Assistant  Attorney  Gen- 
eral, were  allowed  to  intervene  on  behalf  of  the  United  States,  and 
with  James  C.  Carter,  at  that  time  the  leader  of  the  New  York 
bar,  who  appeared  for  the  Continental  Trust  Co.,  supported  the 
constitutionality  of  the  act.  Opposed  to  them  were  Joseph  H. 
Choate,  who  was  then  challenging  Mr.  Carter's  leadership  of  the 
bar  in  New  York,  Senator  Edmunds,  Clarence  A.  Seward,  and 
William  D.  Guthrie. 

The  bill  of  complaint  alleged,  among  other  things,  that  the 
Farmers'  Loan  &  Trust  Co.  owned  certain  real  estate  and  certain 
personal  property  from  which  it  derived  income,  and  it  was  con- 
tended that  a  tax  upon  such  income  was  a  "direct  tax."  Upon 
April  8,  1895,  the  court  rendered  its  opinion,  in  which  six  of  the 
justices  concurred  that  the  statute,  so  far  as  it  taxed  the  rents  and 
profits  of  land,  levied  a  direct  tax,  and  hence,  not  being  apportioned, 
was  unconstitutional.  The  court  was  evenly  divided  as  to  whether 
a  tax  on  income  from  personalty  was  a  direct  tax. 

Immediately  upon  the  rendition  of  this  opinion,  the  counsel  for 
Pollock  filed  an  application  for  a  rehearing,  in  which  the  Attorney 
General  joined,  and  which  was  at  once  granted  by  the  court.  There- 
upon a  reargument  of  the  entire  case  was  had,  resulting  in  a  deci- 
sion from  which  four  justices  dissented,  holding  the  entire  income 
tax  unconstitutional. 

The  rulings  were  based  upon  the  following  grounds: 

i.  That  the  framers  of  the  Constitution  regarded  all  taxes  on 
real  estate  or  personal  property  or  the  rents  or  income  thereof 
to  be  direct  taxes.^** 

10  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  573-574. 
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2.  That  there  is  no  logical  distinction  between  an  income  tax 
which  in  part  falls  on  the  rents  of  land,  and  a  tax  on  land  eo  nomine 
or  upon  its  owners  in  respect  thereof,  whence  it  follows  that  an 
income  tax  which  falls  in  part  on  the  rents  of  land  is  to  that  extent 
a  direct  tax." 

3.  That  there  is  no  distinction,  so  far  as  any  qualities  of  direct- 
ness are  concerned,  between  a  land  tax  and  a  tax  on  personalty, 
and  hence  the  same  consequences  follow. 

That  the  court  was  right  in  its  conclusion  that  a  tax  on  the  income 
from  land  was  direct  is  evident  from  the  preceding  discussion;  and 
it  is  equally  evident,  if  the  foregoing  analysis  is  correct,  that  the 
court  was  wrong  in  its  decision  that  a  tax  on  personalty  or  its  income 
was  direct.  It  is  at  least  probable  that  the  case  will  remain 
authoritative  upon  the  first  proposition,  but  that  it  will  ultimately 
be  overruled  as  to  the  second. 

Of  the  cases  that  have  arisen  since  the  Pollock  case,  construing 
the  meaning  of  the  phrase  "direct  taxes, "none,  with  the  pos- 
sible exception  of  the  latest,  have  overruled  that  case.  In 
Knowlton  v.  Moore  ^^  the  court  sustained  an  unapportioned  suc- 
cession tax  upon  the  inheritance  of  land.  This  case  establishes 
that  Adam  Smith's  definition  of  a  "direct  tax"  as  a  tax  which 
cannot  be  shifted,  is  not  the  constitutional  definition,  and  was 
not  held  so  to  be  in  the  Pollock  case,  and  consequently  virtually 
overrules  the  holding  of  the  Pollock  case  that  a  tax  on  personalty 
or  its  income  is  a  direct  tax. 

The  cases  of  Nicol  v.  Ames,^^  holding  a  tax  upon  sales  of  mer- 
chandise at  exchanges  to  be  not  direct;  and  of  Thomas  v.  United 
States,^^  holding  a  stamp  tax  on  a  memorandum  or  contract  of  sale 
or  a  certificate  of  sale  to  be  not  direct;  and  the  case  of  Patton  v. 
Brady,^*  holding  an  excise  on  tobacco  in  the  hands  of  the  manu- 
facturer or  seller  to  be  not  direct,  —  are  easily  distinguishable  from 
the  Pollock  case,  and  are  not  important  in  considering  the  character 
of  the  recent  corporation  tax. 

Finally,  there  is  the  case  of  Spreckels  Sugar  Refining  Company 
V.  McClain,^^  which  will  play  a  most  important  part  in  litigation 
over  this  new  tax.    There  was  presented  for  the  court's  considera- 

"  157  U.  S.  429,  579-581;  158  U.  S.  601,  637. 

^  178  U.  S.  41.  "  173  U.  S.  509.  "  192  U.  S.  363. 

16  184  U.  S.  608.  i«  192  U.  S.  397. 
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tion  one  section  of  the  late  war  revenue  act  which  provided  as 
follows : 

"That  every  person,  firm,  corporation  or  company  carrying  on  or 
doing  the  business  of  refining  petroleum,  or  refining  sugar  .  .  . ,  whose 
gross  annual  receipts  exceed  two  hundred  and  fifty  thousand  dollars, 
shall  be  subject  to  pay  annually  a  special  excise  tax  equivalent  to  one- 
quarter  of  one  per  centum  on  the  gross  amount  of  all  receipts  of  such 
persons  ...  in  their  respective  business  in  excess  of  said  sum  of  two 
hundred  and  fifty  thousand  dollars." 

The  Spreckels  Company,  which  was  engaged  in  refining  sugar, 
was  taxed  upon  its  gross  receipts,  which  included  receipts  received 
for  the  use  of  its  wharves  by  vessels  unloading  sugar,  and  income 
from  capital  invested  in  other  concerns  and  not  then  required  in 
the  sugar  business.  The  suit  was  brought  to  recover  the  taxes  so 
paid.  It  did  not  appear  that  the  wharves  from  which  the  company 
received  rent  were  built  upon  its  own  real  estate,  and  in  the  briefs 
this  was  not  regarded  as  rent  from  land;  but,  together  with  the  in- 
come from  invested  capital,  was  regarded  by  the  plaintifif's  counsel 
as  income  or  receipts  from  personalty. 

Two  questions  therefore  were  presented: 

(i)  Whether  the  tax  so  far  as  it  fell  on  the  receipts  from  the 
wharves  and  the  investments  was  direct. 

(2)  Whether  the  tax  so  far  as  it  fell  on  the  receipts  from  the  sale 
of  sugar  and  other  factors  of  the  sugar  business  was  direct. 

Probably  owing  to  the  fact  that  only  an  insignificant  amount 
was  involved,  the  first  point  was  virtually  disregarded  by  the  coun- 
sel and  the  court.  Indeed,  Mr.  Johnson,  counsel  for  the  sugar  com- 
pany, devotes  only  a  short  paragraph  in  his  brief  to  a  bare  state- 
ment, which  he  does  not  support  by  the  slightest  argument,  that 
the  tax  so  far  as  it  is  levied  upon  these  receipts  is  direct,  and  the 
Solicitor  General  makes  no  mention  of  the  separate  problem  raised 
by  these  receipts,  but  confines  himself  to  a  discussion  of  the  second 
question.  It  is  consequently  not  remarkable  that  the  court  failed 
to  consider  this  problem;  and  so  far,  therefore,  as  this  case  decided 
that  a  tax  on  receipts  from  wharves  and  investments  is  not  a  direct 
tax,  it  is  hardly  a  satisfactory  or  weighty  ruling,  although  it  may 
presage  a  return  to  the  doctrine  so  frequently  propounded  prior 
to  the  Pollock  case.  Since  it  nowhere  appeared  that  the  wharves 
were  real  estate,  it  cannot  be  regarded  as  affecting  the  ruling  of 
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the  Pollock  case  upon  the  question  of  a  tax  on  income  from 
land. 

The  considered  holding  of  the  court  in  the  Spreckels  case,  that 
a  tax  upon  the  gross  receipts  derived  from  sales  of  sugar  was  an  ex- 
cise, was  clearly  correct  and  not  in  conflict  with  the  Pollock  case. 
Taxes  upon  articles  held  in  the  manufacturer's  hands  for  sale  have 
since  the  earhest  times,  and  even  by  Blackstone,  been  classed  as 
excises.  The  Pollock  case  was  founded  on  the  taxation  of  personalty 
in  the  hands  of  the  ultimate  owner,  and  not  in  the  hands  of  an  im- 
mediate seller. 

The  questions  presented  by  the  present  law  are  whether  this  tax 
is  within  the  Pollock  case,  a  tax  on  income  from  land  or  from  per- 
sonalty; and  if  so,  what  will  be  the  consequences  concerning  its 
validity. 

The  law  so  far  as  material  to  this  discussion  reads  as  follows: 

"Sec.  38.  That  every  corporation,  joint  stock  company  or  associ- 
ation .  .  .  shall  be  subject  to  pay  annually  a  special  excise  tax 
with  respect  to  the  carrying  on  or  doing  business  by  such  corpora- 
tion, joint  stock  company  or  association  or  insurance  company, 
equivalent  to  one  per  centum  upon  the  entire  net  income  over  and 
above  five  thousand  dollars  received  by  it  from  all  sources  during 
such  year." 

At  the  outset  it  is  noticeable  that  the  tax  is  expressed  to  be  an 
"excise  on  the  doing  of  business."  While  it  may  be  conceded  that 
such  a  description  is  material  in  determining  the  exact  nature  of 
the  tax,,  yet  it  is  not  conclusive.  Whether  this  tax  is  an  excise  tax 
on  business,  or  whether  it  is  a  tax  on  land  or  on  personalty  within 
the  reasoning  of  the  Pollock  case,  must  depend  upon  its  real  nature, 
to  be  discovered  by  ascertaining  its  attributes  or  characteristics. 
If  it  possesses  all  the  attributes  or  characteristics  of  an  excise  on 
business,  then  certainly  it  must  be  held  to  be  such  a  tax,  irrespective 
of  what  name  Congress  has  given  it.  So,  also,  if  it  possesses  all 
the  attributes  or  characteristics  of  an  income  tax,  such  as  is  a  direct 
tax  within  the  reasoning  of  the  Pollock  case,  it  should  be  held  to  be 
such  a  tax. 

The  instances  are  numerous  in  which  the  Supreme  Court  has 
held  that  in  deciding  upon  the  constitutionality  of  a  tax  it  will  look 
at  the  real  nature  of  the  tax  and  will  not  consider  the  name  given 
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to  the  tax  by  the  legislature  as  conclusive.    In  Home  Savings  Bank 
V.  Des  Moines  ^^  Mr.  Justice  Moody  says: 

"The  first  step  useful  in  the  solution  of  this  question  [whether  bonds 
of  the  United  States  have  been  taxed  by  the  state]  is  to  ascertain  with 
precision  the  nature  of  the  tax  in  controversy,  and  upon  what  property 
it  was  levied,  and  that  step  must  be  taken  by  an  examination  of  the  tax- 
ing law  as  interpreted  by  the  Supreme  Court  of  the  state.  A  superficial 
reading  of  the  law  would  lead  to  the  conclusion  that  the  tax  authorized 
by  it  is  a  tax  upon  the  shares  of  stock.  The  assessment  is  expressed  to 
be  upon  '  shares  of  stock  of  state  and  savings  banks  and  loan  and  trust 
companies.'  But  the  true  interpretation  of  the  law  cannot  rest  upon  a 
single  phrase  in  it.  All  its  parts  must  be  considered  in  the  manner  pur- 
sued by  this  court  in  New  Orleans  v.  Houston,  119  U.  S.  265,  278,  and 
Home  Insurance  Co.  v.  New  York,  134  U.  S.  594,  with  the  view  of  deter- 
mining the  end  accomplished  by  the  taxation,  and  its  actual  and  sub- 
stantial purpose  and  efiect.  We  must  inquire  whether  the  law  really 
imposes  a  tax  upon  the  shares  of  stock  as  the  property  of  their  owners, 
or  merely  adopts  the  value  of  those  shares  as  the  measure  of  valuation 
of  the  property  of  the  corporation,  and  by  that  standard  taxes  the  property 
itself." 

So  also  in  the  case  of  New  York  Central  Railroad  Company  v. 
Miller,^^  Mr.  Justice  Holmes,  considering  a  tax  of  the  State  of  New 
York  expressed  to  be  a  "corporation  franchise  tax,"  which  was  com- 
puted upon  the  basis  of  the  amount  of  capital  stock  of  the  corpo- 
ration employed  within  the  state,  said  at  page  596: 

"It  is  called  a  franchise  tax  in  the  act,  but  it  is  a  franchise  tax  meas- 
ured by  property.  A  tax  very  Uke  the  present  was  treated  as  a  tax  on 
property  of  a  corporation  in  Delaware,  Lackawanna,  &  Western  R.  R.  v. 
Pennsylvania,  198  U.  S.  341,  353.  This  seems  to  be  regarded  as  such 
a  tax  by  the  Court  of  Appeals  in  this  case." 

The  learned  judge  thereupon  considers  the  validity  of  the  tax 
upon  the  theory  that  it  is  a  property  and  not  a  franchise  tax. 

In  Parker  v.  North  British  Ins.  Co."  the  Louisiana  court,  con- 
struing a  statute,  said: 

"It  is  vain  to  call  gross  receipts  'capital';  they  are  not  capital  or 
capital  stock,  and  no  legislative  declaration  can  make  them  so."  20 

"  20s  U.  S.  503,  sio.  18  202  U.  S.  584.  "  42  La.  Ann.  428. 

20  See  also  Ferry  Co.  v.  Kentucky,  188  U.  S.  385.  A  Kentucky  tax  on  the 
"Kentucky  franchise"  of  the  Ferry  Company  between  Kentucky  and  Indiana,  holding 
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The  first  consideration  must  be  to  classify  this  tax.  Not  only 
will  the  question  whether  this  tax  is  properly  classified  as  an  in- 
come tax  or  an  occupation  tax  be  most  important  in  determining 
its  constitutionaUty,  but  such  a  consideration  will  reveal  the  real 
attributes  of  the  tax,  which  will  faciHtate  the  application  of  the 
principles  adjudged  proper  in  the  Pollock  case  to  determine  what 
is  and  what  is  not  a  direct  tax. 

A  tax  is  commonly  described  as  being  "on"  some  subject  matter. 
But  what  it  is  which  in  difiicult  cases  determines  just  what  factor 
the  tax  is  "on,"  has  never  been  clearly  defined.  A  tax  on  all  persons 
who  own  land,  of  one  per  cent  of  the  value  of  their  land,  can  be  at 
once  classified  as  a  tax  on  land.  On  the  other  hand,  a  tax  on  per- 
sons possessing  red  hair,  of  one  per  cent  on  the  value  of  the  land 
owned  by  them,  is  classified  with  some  difiiculty.  Is  it  a  tax  on  land? 
Or  is  it  a  tax  on  red  hair?  Or  is  it  both?  Or  is  it  merely  a  tax  on  a 
particular  class  of  land,  to  wit,  land  owned  by  red-haired  persons? 

Taxation  is  the  taking  by  the  state  from  the  citizens  of  the  state, 
or  from  persons  within  it  or  whose  property  is  within  it,  of  the  neces- 
sary means  for  its  support.  It  is  accomphshed  by  forcing  the  above- 
described  persons  to  pay  the  state  a  certain  contribution  estimated 
in  various  ways,  which  may  be  done  by  forcibly  taking  from  the 
citizen  a  certain  portion  of  his  property.  Not  only  in  theory  is  it 
a  contribution  to  the  state  from  its  citizens  or  from  aliens,  but  as  a 
practical  matter  this  must  be  so,  since  all  property  within  the  state 
is  owned  by  citizens  or  aliens. 

Generally,  taxes  are  not  levied  upon  all,  but  only  upon  a  part  of 
the  persons  subject  to  the  taxing  power,  and  hence  almost  every 
taxing  statute  has  provisions  which  hmit  the  class  of  persons  from 
whom  the  tax  is  to  be  collected.  Those  provisions  may  comprise 
one  or  more  factors,  which  may  in  theory  be  anything  which  is 

a  franchise  from  both  states,  based  upon  the  capitalization  and  earnings  of  said  com- 
pany was  held  to  be  a  tax  in  part  on  the  Indiana  franchise.  United  States  v.  The  Rail- 
road Company,  17  Wall.  (U.  S.)  322;  Bank  of  Commerce  v.  New  York,  2  Black  (U.  S.) 
620;  Bank  Tax  Cases,  2  Wall.  (U.  S.)  200;  Western  Union  Telegraph  Co.  v.  Mass., 
125  U.  S.  530,  holding  that  a  tax  on  each  corporation  upon  its  corporate  franchise  dX 
a  valuation  equal  to  the  aggregate  value  of  its  shares  of  capital  stock,  is  a  tax  upon 
the  property  and  not  upon  the  franchises  of  the  corporation;  City  of  Brookfield  v. 
Tovey,  141  Mo.  619;  Millerstown  v.  Bell,  123  Pa.  St.  151;  Harrisburg  v.  East,  etc. 
Co.,  4  Pa.  Dist.  Ct.  683.  But  see  contra,  Home  Ins.  Co.  v.  N.  Y.,  134  U.  S.  594, 
where  a  tax  on  the  corporate  franchise  equal  to  a  certain  per  cent  on  the  capital 
stock  was  held  a  tax  on  the  franchise. 
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descriptive  of  persons.  Thus,  conceivably,  they  may  be  classified 
for  taxation  according  to  their  ownership  of  land,  or  to  their  pos- 
session of  red  hair,  or  a  large  nose,  or  more  than  three  suits  of 
clothes,  or  according  to  their  possession  of  all  these  factors. 

That  factor  or  those  factors,  for  there  may  be  more  than  one,  which 
determine  whether  or  not  a  person  comes  within  or  without  the 
class  taxed,  are  necessarily  the  particular  factors  against  which  the 
amount  of  the  tax  is  charged  by  the  taxpayer.  If  the  possession  of 
that  factor  is  not  of  sufficient  worth  to  the  taxpayer  to  compensate 
him  for  the  amount  of  the  tax,  he  will  rid  himself  of  it,  if  he  is  able. 
The  consequence  is  that  as  a  practical  matter  the  tax  is  a  burden 
upon  the  factor  or  factors  which  determine  the  class  of  persons  upon 
whom  it  shall  be  levied;  and  so  may  very  properly  be  said  to  be  a 
tax  upon  that  factor,  or  upon  those  factors  if  there  are  several. 

It  is  of  course  a  simple  matter  to  determine  what  in  any  given 
case  are  the  factors  which  are  the  conditions  of  the  levy  of  the  tax. 
Very  frequently,  as  in  this  case,  the  tax  is  expressed  as  being  levied 
upon  certain  factors.  But  these  factors  upon  which  the  tax  is  ex- 
pressed as  being  levied  are  not  always  the  only  factors  which  deter- 
mine whether  or  not  a  particular  tax  shall  be  levied.  Every  tax 
must  necessarily  specify  some  measure  by  which  the  amount  of  the 
tax  will  be  determined;  and  that  factor  which  measures  the  tax  is 
always  one  of  the  factors  which  determine  the  levy  or  non-levy  of  a 
tax,  since,  if  there  is  nothing  upon  which  to  measure  the  tax,  no  tax 
can  be  collected.  Thus  a  tax  on  every  person  of  one  per  cent  on  the 
value  of  his  land  is  a  tax  on  land,  since  it  is  the  possession  of  land 
which  determines  whether  or  not  a  given  person  comes  within  the 
class  of  persons  taxed.  This  has  been  frequently  recognized  by  the 
courts,  which  may  sometimes  have  laid  undue  stress  upon  this  factor. 

Thus  in  Dobbins  v.  Commissioners  of  Erie  County  ^^  the  court 
says,  in  answer  to  an  objection  that  a  certain  tax  was  a  tax  upon 
the  person  of  the  officer  and  not  upon  the  office: 

"The  first  answer  to  be  given  to  these  suggestions  is,  that  the  tax  is 
to  be  levied  upon  a  valuation  of  the  income  of  the  office." 

So  also  in  the  State  Tonnage  Tax  cases,^^  the  court,  in  holding 
that  a  state  tax  on  vessels  measured  by  the  tonnage  thereof  was  a 
tonnage  tax,  says: 

21  i6  Pet.  (U.  S.)  435,  445.  22  12  WaU.  (U.  S.)  204. 
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"Attempt  was  made  in  the  case  of  Alexander  v.  Railroad  to  show 
that  the  form  of  levying  the  tax  was  simply  a  mode  of  assessing  the 
vessel  as  property,  but  the  argument  did  not  prevail,  nor  can  it  in 
this  case,  as  the  amount  of  tax  is  measured  by  the  tonnage  of  the 
steamboats,  and  not  by  their  value  as  property."  ^^ 

This,  however,  is  by  no  means  a  conclusive  test,  since  it  does  not 
account  for  any  specific  taxes,  and  since  the  legislative  body  may 
measure  the  tax  by  some  value  entirely  divorced  from  the  persons 
taxed,  —  as,  for  instance,  one  thousandth  of  one  per  cent  of  the 
national  debt.  So,  too,  when  several  factors  must  coexist  in  order 
that  the  tax  be  leviable,  this  test  fails  to  reveal  all  of  these  factors. 
All  that  can  be  said  is  that  as  a  practical  matter  it  is  generally  a 
sound  test  to  discover  one  of  the  subject  matters  of  the  tax. 

The  new  federal  tax  is  expressed  to  be  on  corporations  doing 
business,  and  is  measured  by  the  net  income  of  such  corporations. 
There  are  therefore  three  factors  which  determine  whether  the  tax 
shall  be  levied,  —  (i)  existence  as  a  corporation,  (2)  doing  business, 
(3)  the  receipt  of  a  certain  income.  Unless  all  of  these  three  are 
present  in  a  given  case,  no  tax  is  levied;  if  they  are  all  present,  a 
tax  is  levied. 

Therefore  according  to  the  rules  laid  down  above,  this  tax  is  a 
tax  upon  those  several  factors.  The  tax  can  be  avoided  by  ridding 
oneself  of  any  one  of  these  factors.    It  must  therefore  be  held  to 

^  New  York  Central  Ry.  Co.  v.  Miller,  202  U.  S.  584,  a  corporation  franchise  tax 
computed  upon  the  basis  of  the  amount  of  the  capital  stock  of  a  corporation  was  held 
to  be  a  tax  on  the  property  of  a  corporation;  Society  for  Savings  v.  Coite,6  Wall.  (U.  S.) 
594,  a  tax  equal  to  three-fourths  of  one  per  cent  on  the  total  amount  of  deposits  held  by 
banks  is  a  tax  upon  the  franchise  and  not  upon  the  property,  since  the  tax  is  measured 
by  the  amount  of  the  business  done,  to  wit,  the  amount  of  deposits;  Providence  Institu- 
tion V.  Mass.,  6  Wall.  (U.  S.)  611,  a  tax  on  a  savings  bank  on  account  of  its  deposits  is  a 
tax  on  its  franchise;  Western  Union  Telegraph  Co.  v.  Mass.,  125  U.  S.  530,  a  tax  upon 
corporate  franchises  at  a  valuation  equal  to  the  aggregate  value  of  the  shares  of  its  cap- 
ital stock  at  a  specified  rate  thereupon,  was  held  to  be  a  tax  on  the  property  and  not  on 
the  franchise;  City  of  Brookfield  z).  Tovey,  141  Mo.  619,  a  city  ordinance  punishing 
merchants  for  selHng  goods  without  a  license  and  providing  for  the  issuance  annually  of 
a  license  upon  payment  to  city  treasurer  of  one  per  cent  upon  the  cash  value  of  the 
goods  of  the  licensee,  was  held  to  levy  a  tax  on  the  property  and  not  to  be  a  license  tax 
on  the  occupation.  See  contra,  Home  Ins.  Co.,  supra,  134  U.  S.  594,  where  a  tax  on  the 
franchise  of  a  corporation  based  upon  a  percentage  of  the  capital  stock  of  said  cor- 
poration, was  held  to  be  a  franchise  tax;  Delaware  R.  R.  Tax,  18  Wall.  (U.  S.)  206,  a 
tax  of  one-fourth  of  one  per  cent  on  the  actual  cash  value  of  every  share  of  stock 
to  be  paid  by  the  corporation,  was  held  not  to  be  a  tax  on  the  property  of  the 
corporation. 
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be  not  a  tax  upon  any  one  factor  separately,  but  upon  all  factors 
jointly;  it  must  be  charged  up  against  those  factors  jointly  and 
must  be  a  burden  upon  them  jointly.  It  is  not  a  simple  occupation 
tax,  whose  only  factor  is  the  conduct  of  an  occupation;  nor  is  it  a 
simple  tax  on  income,  since  that  factor  alone  does  not  determine 
its  levy  or  non-levy.  It  must  be  treated  by  the  court  as  a  complex 
tax  upon  "the  net  income  of  corporations  which  are  engaged  in 
business." 

It  is  therefore  clear  that  it  is  not  identical  with  the  income  tax, 
which  was  considered  direct  by  the  Supreme  Court  in  the  Pollock 
case;  but  while  it  cannot  be  described  as  a  general  income  tax,  it 
is  nevertheless  a  particular  kind  of  income  tax,  just  as  it  is  at  the 
same  time  a  particular  kind  of  a  tax  on  business,  to  wit,  on  business 
carried  on  by  corporations  which  are  in  receipt  of  a  certain  income, 
and  consequently  has  many  of  the  attributes  of  the  tax  declared 
to  be  direct  in  the  Pollock  case. 

Like  the  income  tax  of  1894  it  is  levied  only  on  those  corpora- 
tions doing  business  who  are  in  receipt  of  income,  is  measured  by 
the  amount  of  income,  and  consequently  is  a  charge  against  income. 
The  one  difference  is  that  the  former  act  appKed  to  all  incomes, 
whereas  this  act  applies  only  to  the  incomes  of  corporations  doing 
business;  or,  in  other  words,  whereas  in  the  case  of  the  act  of  1894 
the  receipt  of  income  was  the  only  factor  which  served  to  bring 
persons  within  or  without  the  tax,  here  there  are  three  factors,  — 
being  a  corporation,  doing  business,  and  receiving  income.  Yet 
because  of  the  necessity  of  these  two  other  factors,  does  this  tax 
any  the  less  truly  belong  to  the  great  class  of  income  taxes,  and 
has  it  not  the  same  attributes  of  ''directness^'  that  are  characteristic 
of  an  income  tax? 

Suppose  for  a  moment  a  corporation  carrying  on  the  business  of 
a  trust  company,  which  purchases  a  piece  of  land  for  its  office,  builds 
a  large  office  building  on  the  land,  and  renfs  whatever  space  it  does 
not  use  for  its  own  purposes.  This  company  derives  a  part,  per- 
haps a  very  considerable  part,  of  its  income  from  the  rent  of  offices 
in  its  building.  The  federal  tax  collector  demands  and  receives  a 
tax  of  one  per  cent  upon  all  its  income,  in  which  this  rent  is  included. 
Surely  in  such  a  case  this  is  a  tax  on  the  income  derived  from  land. 
It  has  the  same  effect  upon  the  land  and  its  income  as  did  the  tax 
declared  direct  in  the  Pollock  case.    It  is  true  that  the  legislature 
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did  not  single  out  and  tax  income  from  land  at  a  separate  rate  and 
in  a  separate  statute;  but  is  this  material  ?  A  general  tax  upon  all 
property  would  certainly  be  held  direct  so  far  ^s  it  fell  on  land;  and 
so  must  a  general  tax  on  incomes  which  falls  upon  income  from 
land,  as  was  held  in  the  Pollock  case.  If  the  court  holds  this  tax 
to  be  not  direct  in  so  far  as  it  falls  upon  the  rents  of  land,  it  will  seem 
not  only  to  be  directly  overruling  the  Pollock  case,  but  to  be  dis- 
regarding the  best  evidence  concerning  what  the  framers  of  the 
Constitution  had  in  mind. 

The  same  conclusions  apply  to  this  tax  so  far  as  it  may  be  levied 
upon  income  from  personalty;  but  since  the  court's  holding  upon 
this  point  in  the  Pollock  case  is  doubtful,  and  since  it  has  virtually 
overruled  itself  in  a  later  case,  which,  however,  as  has  been  pointed 
out,  is  not  a  weighty  ruHng,  it  is  quite  likely  that  it  will  not  follow 
the  Pollock  case  upon  this. 

Whatever  action  the  court  might  be  disposed  to  take  regarding 
the  Pollock  case,  when  confronted  with  a  set  of  facts  identical  with 
those  presented  by  that  case,  need  not  be  considered.  While,  as 
we  have  shown  above,  this  tax  is,  so  far  as  the  quality  of  directness 
is  concerned,  essentially  like  the  income  tax  of  1894,  it  has  numer- 
ous incidental  differences,  —  notably  the  description  of  the  tax  as 
an  excise  upon  the  doing  of  business,  —  which  the  court  may  seize 
upon  as  the  ground  of  a  distinction  from  the  Pollock  case.  The 
Spreckels  case  furnishes  an  excellent  basis  for  such  a  distinction; 
and  the  language  of  the  Pollock  case  concerning  certain  earlier 
cases  reenforces  this. 

Thus  the  court  distinguished  Pacific  Insurance  Co.  v.  Soule,^^  in 
which  a  tax  upon  the  insurance  done  by,  and  the  income  of,  an  in- 
surance company  was  held  not  to  be  a  direct  tax,  on  the  ground 
that  a  tax  "upon  the  business  of  an  insurance  company"  was  *'a 
duty  or  excise."  Yet  in  the  Soule  case  part  of  the  tax  sustained 
was  a  tax  upon  the  inconfe  of  corporations. 

So  also  the  court  in  the  Pollock  case^  refers  to  the  case  of  Railroad 
Company  v.  Collector  ^^  as  follows: 

"In  Railroad  Company  v.  Collector,  100  U.  S.  595,  596,  the  validity 
of  a  tax  collected  of  a  corporation  upon  the  interest  paid  by  it  upon  its 
bonds  was  held  to  be  'essentially  an  excise  on  the  business  of  the  class 


«  7  WaU.  (U.  S.)  433.  »  157  U.  S.  429,  578.  ^  100  U.  S.  595. 
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of  corporations  mentioned  in  the  statute. '  And  Mr.  Justice  Miller,  in 
delivering  the  opinion,  said:  'As  the  sum  involved  in  this  suit  is  small, 
and  the  law  under  which  the  tax  in  question  was  collected  has  long  since 
been  repealed,  the  case  is  of  little  consequence  as  regards  any  principle 
involved  in  it  as  a  rule  of  future  action.'" 

Whether  the  court  will  seize  upon  such  a  distinction  to  sustain 
this  tax  will  depend  very  largely  upon  its  opinion  of  the  ultimate 
wisdom  of  the  holding  of  the  Pollock  case.  The  difficulty  of  har- 
monizing a  decision  upholding  this  statute  and  the  Pollock  case  can 
hardly  be  unnoticed  by  the  court.  If  the  court  were  of  opinion 
that  the  fundamental  reasoning  of  the  Pollock  case  is  sound,  it 
would  doubtless  annul  the  new  tax;  but  if  the  court  views  with 
disfavor  the  decision  of  the  Pollock  case,  it  can  virtually  overrule 
that  case  without  seeming  to  do  so,  by  relying  upon  the  authorities 
last  cited. 

Francis  W.  Bird. 
New  York  City. 
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Mr.  Ezra  Ripley  Thayer,  A.M.,  LL.B.,  became  Dean  of  the  Law 
School  and  Dane  Professor  of  Law  on  the  first  of  September.  Dean 
Thayer  was  born  in  1866,  received  the  degrees  of  A.B.  from  Harvard  in 
1888,  and  of  LL.B.  from  the  Law  School  in  1891.  While  in  the  Law 
School  he  served  for  two  years  upon  the  Editorial  Board  of  this  Review. 
He  was  formerly  Lecturer  on  Massachusetts  Practice  in  the  Law  School 
and  was  a  member  of  the  firm  of  Storey,  Thorndike,  Palmer,  and  Thayer 
of  Boston.  Himself  the  son  of  the  late  James  Bradley  Thayer,  for  thirty 
years  Professor  in  the  Law  School,  he  brings  to  the  duties  of  his  high 
office  the  best  to  be  gleaned  from  the  traditions  and  training  of  the  Law 
School,  and  from  the  experience  of  the  New  England  Bar. 


Hon.  Jeremiah  Smith,  LL.D.,  resigned  the  Story  Professorship  of  Law 
on  the  first  of  September.  Born  in  1837,  a  graduate  of  Harvard  College 
in  1856,  for  seven  years  a  justice  of  the  Supreme  Court  of  New  Hampshire, 
an  honor  he  attained  at  the  age  of  thirty,  twenty  successive  classes  in 
the  Law  School  retain  the  stamp  of  contact  with  his  broadly  trained 
legal  mind,  and  with  his  upright  and  unselfish  personality.  This  Review 
takes  the  occasion  to  acknowledge  to  him  as  one  of  its  most  valued 
contributors  the  debt  of  gratitude  of  a  score  of  Editorial  Boards  for 
unfailing  advice  and  assistance,  and  for  numberless  courtesies. 


Mr.  Roscoe  Pound,  Ph.D.,  has  been  "appointed  Story  Professor  of 
Law.  Professor  Pound  was  born  in  1870,  graduated  from  the  University 
of  Nebraska  in  1888,  and  studied  for  one  year  at  this  Law  School  with 
marked  distinction.    He  has  taught  law  in  the  University  of  Nebraska, 
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Northwestern  University,  and  the  University  of  Chicago,  having  in  ad- 
dition served  for  some  years  as  Dean  of  the  Law  Department  of  the  first- 
named  institution.  His  work  on  the  Supreme  Court  Commission  of 
Nebraska  from  1901  to  1903  added  supplementary  honors  to  his  well- 
estabUshed  renown  as  a  teacher;  while  his  services  on  such  committees  as 
the  Committee  on  Reform  of  Procedure  are  familiar  to  all  those  in  touch 
with  this  important  branch  of  the  work  of  the  American  Bar  Association. 
Friends  of  the  Law  School  will  welcome  the  addition  to  its  Faculty  of  a 
scholar  widely  known  for  his  contributions  to  the  fields  of  natural  science 
and  of  the  theory  and  the  practice  of  the  law. 


Fourth- Year  Course.  —  A  Fourth- Year  Course  leading  to  the  de- 
gree of  Doctor  of  Law  has  been  added  to  the  Law  School  curriculum. 
This  degree  will  be  conferred  upon  graduates  of  the  Law  School,  or  of 
other  schools  qualified  to  be  members  of  the  Association  of  American 
Law  Schools  upon  one  year's  residence  after  receiving  the  Bachelor's 
degree.  "To  be  admitted  as  candidate  for  the  degree  of  Doctor  of  Law, 
a  student  must  be  qualified  to  enter  the  Law  School  as  candidate  for  the 
Bachelor's  degree,  and  must  have  completed  the  course  for  Bachelor  of 
Laws  with  high  rank."  He  must  pass  "  with  distinguished  excellence 
examinations  upon  courses  open  to  fourth-year  students  reqmring  in  the 
aggregate  ten  hours  of  lectures  a  week  during  the  entire  year;  and  in 
such  courses  must  be  included  the  course  in  Roman  Law  and  the  Prin- 
ciples of  the  Civil  Law,  and  courses  aggregating  at  least  two  hours  of 
lectures  a  week  from  the  courses  offered  exclusively  to  students  in  the 
fourth  year." 

The  Law  School.  —  The  Law  School  opened  with  an  unprecedented 
number  of  changes  in  the  curriculum.  Professor  Wambaugh's  course 
on  International  Law  and  Professor  Beale's  course  on  Jurisprudence 
have  been  made  fourth-year  courses.  New  courses  offered  for  the  fourth 
year  are  a  course  on  Roman  Law  by  Professor  Pound,  a  course  on  Ad- 
ministrative Law  by  Professor  Wyman,  and  a  course  on  the  History  of 
the  Common  Law  by  Professor  Beale.  In  the  programme  of  instruction 
for  the  first  three  years,  Dean  Thayer  will  conduct  the  courses  on  Torts 
and  on  Evidence.  Professor  Pound  will  conduct  the  courses  on  Equity 
for  both  the  second  and  third  years,  and  also  the  course  on  Quasi-Con- 
tracts.  Professor  Gray  will  have  charge  of  the  course  on  Property  for 
the  second  year,  and  will  be  assisted  by  his  son,  Mr.  Roland  Gray,  A.B., 
LL.B.,  1898,  a  former  editor  of  this  Review,  who  has  been  appointed 
Lecturer  on  the  Law  of  Property.  Mr.  Austin  Wakeman  Scott,  A.B., 
LL.B.,  1909,  a  former  editor  of  this  Review,  who  has  been  appointed 
Assistant  Professor  of  the  Law,  will  conduct  the  courses  on  Trusts  and 
on  Civil  Procedure  at  Common  Law,  and  will  also  assist  Professor  Beale 
in  the  course  on  Criminal  Law.  Mr.  Joseph  Warren  will  assist  Professor 
Wambaugh  in  the  course  on  Agency.  Mr.  Allan  Reuben  Campbell,  A.B., 
LL.B.,  1902,  a  former  editor  of  this  Review,  who  has  been  appointed 
Lecturer  on  New  York  Practice,  will  conduct  the  course  of  that  name. 
The  remainder  of  the  curriculum  is  substantially  xmchanged. 
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JiTDiciAL  Control  over  Rules  of  Legislative  Procedure.  —  In 
determining  what  is  the  existing  statute  law,  an  English  court  seeks 
only  the  actual  expression  of  the  legislative  will,  although  that  expres- 
sion is  not  in  the  form  required  by  previous  statutes.  To  the  extent  of 
the  inconsistency  the  earlier  acts  must  be  deemed  repealed.^  What 
Parliament  has  in  fact  enacted  has  for  centuries  been  finally  determined 
by  inspection  of  the  parliamentary  records  in  Chancery.^  Faulty  records 
must  be  corrected  by  Parliament. 

In  this  country  the  limitations  on  legislative  power  contained  in  the 
written  constitutions  have  caused  confusion.  Primarily,  there  is  the 
well-recognized  doctrine  that  if  the  subject  matter  of  a  statute  conflicts 
with  constitutional  provisions,  to  that  extent  the  courts  will  declare  the 
statute  void.  If  a  court  decides  that  an  act,  for  example,  impairs  the 
obligation  of  contracts,  it  holds  that  the  statute  is  void  on  its  face.  But 
if  it  declares  a  statute  void  as  not  having  been  passed  according  to  the 
rules  of  legislative  procedure  established  by  the  constitution,  it  must  look 
at  something  besides  the  constitution  and  the  act  as  enrolled  and  recorded; 
for  the  contents  of  the  latter  give  no  clue  to  the  manner  of  its  enact- 
ment. The  question  then  arises,  has  a  court  a  right  to  look  behind  the 
enrolled  act? 

Many  courts  have  decided  that  the  enrolled  act  is  not  conclusive.' 
Their  reasoning  has  been  as  follows:  the  constitution  has  directed  the 
legislature  to  follow  certain  rules;  failure  to  conform  makes  the  act 
ultra  vires;  it  is  the  duty  of  the  court  to  declare  an  unconstitutional 
statute  void."*  Such  decisions  have  assumed  that  the  determination  of 
whether  a  bill  has  gone  through  all  the  procedure  laid  down  by  the  con- 
stitution as  a  condition  precedent  to  its  becoming  a  law,  is  a  judicial 
question.  But  it  is  a  recognized  principle  of  constitutional  law  that  in 
some  questions  the  judiciary  must  abide  by  the  determination  of  another 
department  of  government.^  It  seems  clear  that  it  is  the  special  duty  of 
the  legislature  to  decide  whether  it  has  actually  enacted  a  law,  and  that 
its  certificate  to  that  effect  should  conclude  the  courts.  This  is  univer- 
sally recognized  to  the  extent  of  admitting  that  the  actual  existence  of 
an  act  and  its  passage  according  to  rules  cannot  be  tried  by  parol  evi- 
dence.^ Some  record  must  be  taken  as  the  basis  of  judicial  knowledge. 
Because  the  constitution  orders  certain  facts  to  appear  in  the  journals 
of  the  houses,  many  courts  have  held  that  these  are  constituted  the 
final  record.^  Thus  a  recent  case  declared  void  a  duly  enrolled  act,  be- 
cause the  yeas  and  nays  of  the  final  vote  in  each  house  had  not  been 

^  This  follows  directly  from  the  sovereignty  of  Parliament.  The  same  is  true  in 
this  country  where  the  rule  was  made  by  an  earlier  statute  only.  McDonald  v.  State, 
80  Wis.  407. 

*  The  King  v.  Arundel,  Hob.  109.  See  Edinburgh  Ry.  Co.  v.  Wauchope,  8  CI.  &  F. 
710.    The  records  for  private  acts  are  the  Rolls  of  ParUament. 

'  Perry  v.  Baltimore  &  Drum  Point  R.  R.  Co.,  41  Md.  446;  Spangler  v.  Jacoby,  14 
111.  297;  Wells  ;;.  Missouri  Pac.  Ry.  Co.,  no  Mo.  286. 

*  See  CooLEY,  Constitutional  Limitations,  7  ed.,  ch.  vi. 

'  Luther  v.  Borden,  7  How.  (U.  S.)  i;  Inre  Legislative  Adjournment,  18  R.  I.  824. 

*  State  ex  rel.  Herron  v.  Smith,  44  Oh.  St.  348;  Wise  v.  Bigger,  79  Va.  269. 

^  Board  of  Supervisors  of  Ramsey  County  v.  Heenan,  2  Minn.  330;  Commissioners 
of  Stanley  County  v.  Snuggs,  121  N.  C.  394.  Contra,  Field  v.  Clark,  143  U.  S.  649; 
Pangborn  v.  Young,  32  N.  J.  L.  29;  State  ex  rel.  Reed  v.  Jones,  6  Wash.  452;  Lafferty 
V.  Huffman,  99  Ky.  80. 
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entered  in  the  journals,  as  directed  by  the  state  constitution.  Rash  v 
Allen,  76  Atl.  370  (Del.).  Of  course  if  the  constitution  directs  the  courts 
to  consider  the  journals  the  final  record  and  to  declare  an  act  void  if 
certain  facts  do  not  appear  therein,*  they  must  obey;  but  that  is  not  the 
better  interpretation  of  a  provision  that  a  bill  shall  not  become  a  law 
unless  there  be  certain  entries.  For  since  the  legislature  can  falsify  the 
journals,  the  change  from  the  record  as  established  by  custom  would 
accomplish  nothing.  And  it  is  submitted  that  the  determination  of 
whether  the  constitutional  rules  of  legislative  procedure  have  been  fol- 
lowed is  a  poHtical  question.  The  vital  function  of  the  legislature  is  to 
enact  laws,  and  it  is  not  natural  that  the  judiciary  should  be  supervisors 
of  a  coordinate  department's  performance  of  its  pecuHar  duty.^ 


Devices  for  Securing  in  Substance  Direct  Election  of  United 
States  Senators.  —  The  framers  of  the  Federal  Constitution  un- 
doubtedly intended  that  the  state  legislatures  should  exercise  a  delibera- 
tive choice  in  electing  United  States  senators.^  Yet  many  schemes  have 
been  devised  for  defeating  that  intention.  Doubtless,  from  the  very 
first,  individual  candidates  for  the  legislature  pledged  themselves  to 
support  a  particular  candidate  for  the  Senate.  Frequently  a  party 
convention  indorses  one  candidate  for  senator,  and  it  is  understood  in 
advance  that  if  that  party  has  a  majority  in  the  legislature  its  nominee 
will  be  senator  as  a  matter  of  course.  Where,  as  in  the  famous  race  be- 
tween Abraham  Lincoln  and  Stephen  A.  Douglas,  the  question  of  elect- 
ing a  senator  overshadows  all  other  issues,  the  election  of  senators  is 
practically  direct.^  Direct  election  niay  be  even  more  nearly  approached 
when  the  party  nominee  is  chosen  by  direct  primary.  In  the  recent  case 
of  State  ex  rel.  Van  Alstine  v.  Frear,  125  N.  W.  961  (Wis.),  it  was  prop- 
erly held  that  a  statute  providing  for  such  direct  primaries  is  constitu- 
tional, since  they  amount  to  no  more  than  a  petition;  for  the  members 
of  the  legislature  have  the  legal  and,  in  the  opinion  of  the  Wisconsin 
court,  the  moral  right  to  disregard  the  result  if  they  see  fit.  At  the  regu- 
lar elections  in  Oregon,  the  voters  of  all  parties  express  a  choice  for  senator 
from  among  the  different  party  nominees  for  that  office,  and  provision 
is  made  for  a  formal  pledge  by  candidates  for  the  legislature  to  abide  by 
the  result  of  the  popular  vote.^  When  such  a  pledge  is  prescribed  as  a 
requisite  for  eligibility  to  the  legislature  the  line  of  constitutionality 

*  Where  the  constitution  provided  that  notice  of  application  for  special  acts  should 
be  given,  that  the  legislature  should  prescribe  the  time  and  place  of  giving  notice,  the 
evidence  thereof,  and  how  such  evidence  should  be  preser\'ed,  it  was  held  to  mean  that 
whether  or  not  notice  had  been  given  was  a  judicial  question.  Ewing  v.  Trenton,  57 
N.  J.  L.  318. 

'  See  Field  v.  Clark,  supra;  Pangbom  v.  Yoimg,  supra;  State  ex  rel.  Jones  v.  Reed, 
supra. 

^  See  2  Gilpin,  Madison  Papers,  passim,  especially  812-821;  12  Lodge,  Works 
OF  Hamilton,  126,  129. 

^  See  2  NicoLAY  and  Hay,  Abraham  Lincoln,  136. 

^  Bellinger  and  Cotton,  Annotated  Code  and  Statutes,  957;  General  Laws 
(1905),  19. 
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seems  to  have  been  passed.^  Nevertheless  the  legislature  might  still  be 
said  to  have  the  legal  power  to  disregard  the  popular  vote;  for  state  con- 
stitutions commonly  provide  that,  "deliberation,  speech  and  debate  in 
either  house  of  the  legislature  .  .  .  cannot  be  the  foimdation  of  any 
accusation  or  prosecution,  action  or  complaint  in  any  other  court  or 
place  whatsoever."  ^  Were  those  provisions  removed  and  violation  of 
ante-election  pledges  made  a  crime,  an  election  by  the  legislature  in 
violation  of  its  members'  pledges  would  doubtless  be  effective,  although 
subjecting  the  legislators  to  criminal  prosecution.  In  such  a  state  of 
affairs,  even  if  the  bare  legal  power  to  disregard  the  popular  vote  re- 
mained, no  legislature  would  exercise  that  power.  There  would  then 
be  substantial  nullification  of  the  provision  in  the  federal  Constitu- 
tion for  "two  Senators  from  each  State,  chosen  by  the  Legislature 
thereof." « 

The  Senate  is  the  "Judge  of  the  Elections,  Returns,  and  Qualifications 
of  its  own  Members."  ^  It  might  conceivably  declare  that  a  man  chosen 
under  one  of  these  devices  was  not  constitutionally  elected.  But  it  is 
believed  that  the  existence  of  this  power  in  the  Senate  does  not  preclude 
the  courts  from  passing  on  the  constitutionality  of  statutes  providing 
for  popular  vote,  when  the  question  comes  up  in  mandamus  or  injunction 
proceedings  to  require  or  prevent  the  taking  of  such  a  vote.^  A  decision 
of  the  Senate  or  even  a  resolution  not  called  forth  by  any  particular  case 
(although  not  binding  on  future  sessions  of  that  body)  would  of  course 
be  followed  by  the  courts.  But  it  is  submitted  that,  in  the  absence  of 
any  precedent  in  the  Senate  journal,  every  possible  doubt  should  be  re- 
solved by  the  courts  in  favor  of  the  constitutionality  of  these  devices, 
otherwise  the  matter  can  never  be  squarely  presented  to  the  Senate  where 
the  final  decisions  of  these  questions  must  rest. 


The  Legality  of  Voting  Trusts.  —  The  most  common  device  to- 
day of  majority  stockholders  to  secure  stability  in  the  corporation's 
policy  and  administration  is  the  so-called  "voting  trust."  The  stock- 
holders transfer  their  shares  to  trustees  with  power  to  vote  them,  and 
receive  in  return  certificates  giving  all  the  beneficial  interest  in  the  stock* 
except  the  voting  power.  The  validity  and  effect  of  these  agreements 
have  been  the  subject  of  a  great  diversity  of  judicial  opinion,  as  is  il- 
lustrated by  two  recent  decisions  reaching  opposite  results.  In  Boyer  v. 
Nesbitt  et  al.,  76  Atl.  103  (Pa.),  the  validity  of  a  voting  trust  formed  by 
the  majority  stockholders  of  a  corporation  for  the  purpose  of  maintain- 
ing its  then  officers  in  power  and  continuing  the  same  business  policy, 
was  in  question.  The  trustees  were  given  the  power  to  vote  the  stock, 
and  a  first  option  to  purchase,  for  the  benefit  of  the  remaining  members, 

*  Such  a  provision  has  been  held  to  violate  the  state  constitution  of  North  Dakota, 
State  ex  rel.  McCue  v.  Blaisdell,  118  N.  W.  141  (N.  D.). 

'  Mass.  Const.,  Pt.  I,  Art.  XXI.    For  similar  provisions  in  other  state  constitu- 
tions see  Stimson,  Federal  and  State  Constitutions,  236. 

*  U.  S.  Const.,  Art.  I,  sec.  3.    Compare  the  substantial  nullification,  without  the 
aid  of  legislation,  of  the  similar  provision  for  indirect  election  of  President. 

^  U.  S.  Const.,  Art.  I,  sec.  5. 

8  But  see  State  v.  Blaisdell,  supra. 
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.  the  shares  of  any  member  of  the  syndicate  who  wished  to  sell.  The  agree- 
ment was  held  to  be  valid,  and  not  in  contravention  of  the  Pennsylvania 
statutes  providing  for  annual  elections  by  stockholders,  and  that  proxies 
should  be  good  for  only  two  months  after  their  issue.  It  was  further 
held  that  the  option  given  to  the  trustees  to  purchase  shares  was  an  in- 
terest which  prevented  the  revocation  of  their  power  to  vote.  Upon  al- 
most identical  facts,  and  imder  a  similar  statute,  it  was  held  in  Bridgets 
V.  First  Nat.  Bank  of  Tarboro  et  al.,  67  S.  E.  770  (N.  C),  following  pre- 
vious decisions  by  the  same  court,^  that  a  voting  trust  for  fifteen  years 
was  against  public  poHcy  and  void,  and  an  injimction  was  granted  at 
the  suit  of  a  stockholder  not  a  party  to  the  agreement,  restraining  the 
trustees  from  voting  the  stock. 

A  few  decisions  and  many  dicta  are  undoubtedly  to  be  found  to  the 
effect  that  voting  trusts  are  illegal  per  se?'  The  reason  usually  given  is 
that  it  is  against  pubHc  poUcy  for  the  voting  power  to  be  separated  from 
the  beneficial  interest.  It  is  submitted,  however,  that  this  view  is  un- 
sound, and  imposes  an  unnecessary  fetter  on  the  freedom  of  contract. 
It  is  true  that  it  is  usually  held  to  be  impossible  to  give  an  irrevocable 
proxy ,^  but  this  is  explainable  by  the  well-known  rule  that  an  agent's 
power  is  always  revocable.^  The  almost  imiversal  permission  given  by 
statute  to  the  use  of  proxies,  which  were  not  allowed  at  common  law  in 
corporate  voting,^  is  itself  a  sanction  of  the  severance  of  the  voting  power 
from  the  beneficial  interest.  The  old  idea  that  a  corporate  franchise 
was  a  mark  of  favor  and  confidence  from  the  state,  imposing  a  duty  on 
the  shareholders  to  use  their  individual  abihty  in  the  management  of  the 
corporation,  is  obsolete  to-day,  when  incorporation  is  possible  for  nearly 
every  one,  and  when  many  shareholders  in  large  corporations  are  simply 
investors.  A  further  objection  to  this  so-called  rule  of  pubUc  poUcy  is, 
that  ordinary  trustees  and  pledgees  of  stock  may  vote  it.^ 

Manifestly  a  voting  trust  or  pooling  agreement  is  invalid  if  it  has  an 
unlawful  object  other  than  the  mere  separation  of  the  voting  power  and 
beneficial  interest.^  In  nearly  every  case  where  such  an  agreement  has 
been  overthrown  it  was  in  fact  tainted  with  some  additional  illegality, 
and  the  broad  language  used  in  some  of  the  decisions  is  to  be  regretted.* 
It  would  seem,  therefore,  both  on  principle  and  on  authority,  that  a 
voting  trust  is  not  illegal  per  se,  and  that  each  case  should  be  decided  on 

1  Harvey  v.  Linville  Improvement  Co.,  118  N.  C.  693;  Sheppard  v.  Power  Co.,  150 
N.  C.  776. 

*  Shepaug  Voting  Trust  Cases,  60  Conn.  553;  Clowes  v.  Miller,  60  N.  J.  Eq.  179; 
Vanderbilt  v.  Bennett,  6  Pa.  Co.  Ct.  R.  193.  See  Ohio  R.  Co.  v.  State,  49  Oh.  St.  668; 
Warren  v.  Pim,  66  N.  J.  Eq.  353,  363. 

»  Schmidt  v.  Mitchell,  loi  Ky.  570;  Woodruff  v.  Dubuque  &  S.  C.  R.  Co.,  30  Fed. 
91.  But  see  Brown  v.  San  Francisco  S.  S.  Co.,  5  Blatchf.  (U.  S.)  525;  Chapman  v. 
Bates,  60  N.  J.  Eq.  17. 

*  Blackstone  v.  Buttermore,  53  Pa.  266. 

*  Taylor  v.  Griswold,  14  N.  J.  L.  222. 

*  Re  North  Shore,  etc.  Ferry  Co.,  63  Barb.  (N.  Y.)  556;  Canadian  Imp.  Co.  v. 
Eea,  69  Atl..45S  (N.  J.). 

*  Clark  V.  Central  R.  R.  &  Banking  Co.,  50  Fed.  338,  —  suppression  of  competition. 
'  Cone  V.  Russell,  48  N.  J.  Eq.  208,  —  obtaining  office;  Shepaug  Voting  Trust  Cases, 

supra,  —  secret  profits  for  parties  to  the  agreement;  Hafer  v.  N.  Y.,  L.  E.  &  W.  R.  R. 
Co.,  14  Wkly.  L.  Bui.  68,  —  restraint  of  trade;  Gage  v.  Fisher,  5  N.  D.  297,  —  obtaining 
office. 
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its  particular  facts.*  If  this  proposition  is  granted,  it  would  also  seem 
that  such  an  agreement  should  be  irrevocable  if  made  so  in  terms,  and 
supported  by  a  good  consideration  or  coupled  with  an  interest.^" 


Fraud  and  Incontestability  Clauses  in  Life  Insurance  Policies. 
—  Most  life  insurance  policies  now  contain  a  clause  providing  that  in 
certain  contingencies  the  poUcy  shall  be  incontestable.  How  does  this 
affect  the  underwriter's  right  to  contest  liability  because  of  deceit  in  the 
application  for  the  insurance?  This  question  presents  two  others:  does 
the  language  of  the  clause  mean  that  the  defense  of  fraud  is  waived;  and 
if  so,  is  the  stipulation  valid  to  that  extent?  On  the  first  of  these  the 
authorities  are  agreed  that  the  words  "shall  be  incontestable,"  without 
more,  mean  a  waiver  of  the  defense  of  fraud.^  Moreover,  on  the  prin- 
ciple of  construing  the  contract  most  strongly  against  the  underwriter ,2 
courts  have  usually  allowed  the  incontestability  clause  to  prevail,^  even 
where  other  parts  of  the  contract  indicate  that  misrepresentation  shall 
be  ground  for  refusal  of  payment. 

This  stipulation  appears  in  two  forms,  the  one  stating  that  the  policy 
is  incontestable  from  date,  and  the  other  providing  that  it  shall  be  so 
after  the  lapse  of  a  given  time.  The  validity  of  an  agreement  in  a  con- 
tract not  to  set  up  the  defense  of  fraud  in  an  action  on  that  contract 
has  often  been  at  issue  in  cases  foreign  to  the  subject  of  insurance;  and 
while  there  is  a  clear  conflict  of  authority,  the  better  view  holds  most 
agreements  of  this  nature  void.^  Fraud  does  not  "vitiate  consent,"^ 
so  as  to  make  any  negotiation  into  which  it  enters  a  nullity,  but  only 
gives  the  innocent  party  the  option  of  avoiding  the  contract.^  While 
this  can  be  waived,  after  the  fraud  is  discovered,^  it  is  against  public 
policy  to  permit  a  fraudulent  person  to  reap  benefit  from  his  deceit 
merely  by  introducing  an  agreement  about  it  into  the  original  contract.^ 
But  it  is  submitted  that  in  life  insurance  contracts  the  attitude  of  the 
law  should  be  different.*  In  these  the  mooted  provision  is  not  inserted 
by  the  party  seeking  to  benefit  by  it,  but  by  the  insurance  company  ^° 

'  Mobile  &  Ohio  R.  R.  Co.  v.  Nicholas,  98  Ala.  92;  Williams  v.  Montgomery,  148 
N.  Y.  519;  Smith  v.  S.  F.  &  N.  P.  Ry.  Co.,  115  Cal.  584;  Greene  v.  Nash,  85  Me.  148. 
See  Brightman  v.  Bates,  175  Mass.  105;  15  Harv.  L.  r!ev.  756. 

'"  See  Chapman  v.  Bates,  supra;  Smith  v.  S.  F.  &  N.  P.  Ry.  Co.,  supra;  10  Harv.  L. 
Rev.  428.    Contra,  Griffith  v.  Jewett,  15  Wkly.  L.  Bui.  419  (Oh.). 

^  Mass.  Benefit  Life  Assn.  v.  Robinson,  104  Ga.  256;  Wright  v.  Mutual  Benefit  Life 
Assn.,  118  N.  Y.  237.    But  see  Reagan  v.  Union  Mutual  Life  Ins.  Co.,  189  Mass.  555. 

2  See  National  Bank  v.  Ins.  Co.,  95  U.  S.  673,  678. 

'  Ins.  Co.  V.  Fox,  106  Tenn.  347;  Vetter  v.  Mass.  National  Life  Assn.,  29  N.  Y.  App. 
Div.  72.    Contra,  Welch  v.  Union  Central  Life  Ins.  Co.,  108  Iowa  224. 

*  See  18  Harv.  L.  Rev.  466.  • 

*  This  language,  however,  is  common.    See  Vance,  Insurance,  532. 

*  See  Nealons.  Henry,  131  Mass.  153;  Williston's  Wald's  Pollock  Contracts, 
706. 

^  See  Wheeler  v.  McNeil,  loi  Fed.  685. 

*  Hofflin  V.  Moss,  67  Fed.  440;  Bridger  v.  Goldsmith,  143  N.  Y.  424. 
'  See  Richards,  Insurance,  §§  379,  380. 

1°  Statutes  in  several  states  forbid  companies  to  issue  a  policy  without  a  clause  of 
incontestability.    See  Ala.  Crv.  Code,  1907,  §  4573;  Mass.  Acts  &  Resolves,  1907, 
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to  make  its  policies  more  attractive.  As  the  underwriter  is  under  no 
obligation  to  accept  an  application  for  insurance  on  receiving  it,  it  is 
possible,  even  if  not  altogether  feasible,  for  him  to  inquire  about  the 
representations  therein  before  issuing  the  policy. ^^  If  the  clause  of  in- 
contestability is  enforced  the  practical  result  will  be  that  the  under- 
writer will  be  more  vigilant  while  the  matter  is  fresh  ^^  and  that  fewer 
policies  will  be  issued  to  unsuitable  persons.  It  is  most  undesirable, 
moreover,  that  it  should  lie  in  the  power  of  the  company  to  resist  every 
claim  with  an  allegation  of  fraud,  advanced  for  the  first  time-  after  the 
death  of  the  person  accused.^^ 

When  the  clause  makes  the  poHcy  incontestable  not  from  date,  but 
after  a  given  period,  as  is  more  common,  its  practical  and  intended 
effect  is  merely  to  create  a  short  statute  of  limitations  in  favor  of  the 
insured.^*  This  is  not  open  to  the  objection  of  condoning  fraUd.^^  It 
would  seem  that  it  should  be  valid  in  those  jurisdictions  which  respect 
agreements  to  shorten  the  statutory  limitation,  but  invalid  in  those 
which  do  not.  States  holding  the  former  view  have  always  given  the 
clause  effect.^^  But  one  court,  though  bound  by  the  latter  view,^^  has 
recently  held  that  a  clause  providing  for  incontestability  after  one  year 
bars  the  defense  of  fraud  after  that  time.  Citizens'  Life  Ins.  Co.  v.  Mc- 
Clure,  127  S.  W.  749  (Ky.).^^  Its  decisions  seem  irreconcilable,^^  and 
the  latest  case  is  a  strong  one  for  the  validity  of  the  incontestability 
clause.^" 

What  Is  Cruel  and  Unusual  Punishment.  —  The  inhibition  of 
the  infliction  of  "cruel  and  unusual  punishment"  first  appears  in  the 

c-  576,  §  75,  P-  896.  In  none,  however,  must  the  clause  provide  for  immediate  incon- 
testabihty.  For  example,  see  N.  Y.  Laws,  1906,  c.  326,  §  loi  (amended  by  Laws, 
1907,  c.  714). 

^1  See  Ins.  Co.  v.  Fox,  supra. 

12  See  Wright  v.  Mutual  Benefit  Life  Assn.,  43  Hun  (N.  Y.)  61. 

"  This  argument  was  advanced  in  Mass.  Benefit  Life  Assn.  v.  Robinson,  supra; 
Clement  v.  Ins.  Co.,  loi  Tenn.  22,  in  which  cases,  however,  the  clause  did  not  provide 
for  immediate  incontestability.  Of  the  cases  on  immediate  incontestability,  Ins.  Co. 
V.  Fox  takes  the  view  expressed  here.  Contra,  Reagan  v.  Union  Mutual  Life  Ins.  Co., 
supra;  Welch  v.  Union  Central  Life  Ins.  Co.,  supra.    See  19  Harv.  L.  Rev.  470. 

"  See  Drews  v.  Metropolitan  Life  Ins.  Co.,  75  Atl.  167  (N.  J.);  Murray  v.  State 
Mutual  Life  Ins.  Co.,  22  R.  I.  524.  Several  courts  have  said  that  they  would  make 
a  distinction  between  the  two  kinds  of  clauses.  See  Reagan  v.  Union  Mutual  Life  Ins. 
Co.,  supra;  Mass.  Benefit  Life  Assn.  v.  Robinson,  supra. 

15  Thus  equity  wiU  cancel  the  policy  for  fraud,  at  the  suit  of  the  insurance  company 
brought  within  the  period.  John  Hancock  Mutual  Life  Ins.  Co.  v.  Houpt,  113  Fed. 
572- 

'«  Most  jurisdictions  hold  this  view.  See  Mutual  Life  Ins.  Co.  v.  New,  51  So.  61 
(La.);  Flanigan  v.  The  Federal  Life  Ins.  Co.,  231  111.  399;  Brady  v.  Prudential  Ins.  Co., 
168  Pa.  St.  645. 

1^  Union,  Central  Life  Ins.  Co.  v.  Spinks,  119  Ky.  261.  See  also  Omaha  Fire  Ins.  Co. 
V.  Drennan,  56  Neb.  623. 

18  This  is  apparently  the  first  case  in  which  this  precise  situation  has  presented 
itself. 

"  See  New  York  Life  Ins.  Co.  v.  Weaver's  Administrator,  114  Ky.  295,  in  which  the 
same  court  decided  that  after  the  period  specified  in  the  incontestability  clause,  an 
insurance  company  which  had  paid  the  face  of  the  policy  could  not  maintain  an  action 
for  deceit. 

=">  No  case  has  been  found  holding  that  an  incontestability  clause  taking  effect  after 
a  specified  time,  does  not  bar  the  defense  of  fraud  after  that  time. 
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Bill  of  Rights  of  1689/  at  a  time  when  the  inhumanity  of  Judge  Jeffreys 
of  "Bloody  Assizes"  fame  ^  and  of  his  fellows  under  the  Stuarts,  loomed 
large  in  the  popular  mind.  This  provision  was  aimed  at  the  barbarities 
of  that  period,  such  as  burning  and  quartering,^  and  did  not  otherwise 
mitigate  the  severity  of  the  criminal  law.*  In  the  Eighth  Amendment 
to  the  Constitution  of  the  United  States  the  same  prohibition  is  found, 
and  though  its  operation  is  confined  to  the  Federal  legislature  and 
judiciary,^  similar  provisions  are  included  in  practically  every  state 
constitution.^ 

The  authorities  differ  widely  as  to  the  interpretation  of  this  restriction. 
Following  the  principle  of  statutory  construction  that  words  in  a  subse- 
quent act  are  generally  to  be  given  their  recognized  meaning  in  a  former 
act  in  pari  materia,  some  courts  have  said  that  this  clause  still  means 
what  it  did  when  used  in  1689.''  Others  have  held  that  whatever  is  now 
considered  cruel  and  unusual  in  fact  is  forbidden  by  it.^  Another  differ- 
ence of  interpretation  intersects  these  divergent  views  and  separates 
the  courts  which  confine  the  words  to  the  kind  or  mode  of  punishment  ^ 
from  those  who  extend  their  meaning  to  include  as  well  its  degree  or 
severity.^"  In  a  recent  case  concerning  such  a  provision  in  the  Bill  of 
Rights  of  the  Philippine  Islands,  which  has  the  same  meaning  as  the 
Eighth  Amendment,^^  the  Supreme  Court  of  the  United  States,  com- 
mitting itself  to  the  most  liberal  interpretation,  not  only  held  that  the 
clause  was  concerned  with  the  degree  of  punishment,  but  approved  the 
extension  of  its  scope  to  keep  pace  with  the  increasing  enlightenment 
of  public  opinion.  Weems  v.  United  States,  217  U.  S.  349.  It  is,  indeed, 
difficult  to  believe  that  a  law  passed  in  the  twentieth  century  is  aimed 
solely  at  abuses  which  became  almost  unknown  two  hundred  years  be- 
fore, even  though  it  is  an  exact  transcript  of  an  old  bill.  And  excessive 
punishment  may  be  quite  as  bad  as  punishment  cruel  in  its  very  nature. 
The  fear  of  judicial  intermeddling  voiced  by  one  of  the  dissenting  judges 
seems  scarcely  warranted,  for  the  power  to  prevent  disproportionate 
punishment  is  to  be  exercised  only  when  the  punishment  shocks  public 
feeling.^2  With  this  limitation,  the  progressive  construction  of  this 
clause  laid  down  by  this  case  seems  desirable. 

All  courts  would  agree  in  holding  some  punishments  forbidden,  as,  to 
chain  a  prisoner  by  the  neck  for  several  hours  so  that  he  must  remain 
standing,  a  modern  imitation  of  the  pillory.^^  Other  punishments  are 
universally  held  to  be  permitted  by  the  clause,  as  fine  and  imprisonment 

1  I  Will.  &  Mary,  Sess.  2.  c.  2. 

2  See  Macaulay,  History  of  England,  2  ed.,  vol.  i,  pp.  638-646. 
^  See  Hobbs  v.  State,  133  Ind.  404,  409. 

■*  See  People  ex  ret.  Kemmler  v.  Durston,  119  N.  Y.  569,  576. 

5  Pervear  v.  The  Commonwealth,  5  Wall.  (U.  S.)  475. 

^  Constitution  of  New  York,  Art.  I,  §  5.  In  some  constitutions  there  is  a  provision 
that  punishment  shall  be  proportionate  to  the  offense.  Constitution  of  New  Hamp- 
shire, Part  First,  Art.  18. 

^  Whitten  v.  State,  47  Ga.  297,  301. 

^  People  ex  rel.  Kemmler  v.  Durston,  supra. 

9  Aldridge  v.  Commonwealth,  2  Va.  Cas.  447;  People  v.  Morris,  80  Mich.  634. 
'"  State  V.  Driver,  78  N.  C.  423.    See  O'Neil  v.  Vermont,  144  U.  S.  323,  339,  340. 
"  Kepner  v.  U.  S.,  195  U.  S.  100. 
12  See  State  v.  Becker,  3  S.  D.  29,  41. 
^*  In  re  Birdsong,  39  Fed.  '599. 
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or  the  ordinary  death  penalty.^*  But  whipping,  and  lengthy  imprison- 
ment or  death  for  a  minor  offense  are  questionable.^"  In  determining 
whether  a  punishment  is  cruel  and  unusual,  courts  have  considered  not 
only  the  kind  and  degree  of  punishment  and  the  magnitude  of  the 
crime,^^  but  the  special  conditions  in  a  particular  locality,^^  and  even  the 
customs  and  beliefs  of  a  particular  class  of  individuals;  so  a  regulation 
that  the  hair  of  every  prisoner  should  be  cut  to  a  uniform  length  of  one 
inch  would  be  a  cruel  and  unusual  punishment  if  enforced  against  a 
Chinaman  with  a  queue.^^  "Unusual"  must  be  construed  with  "cruel" 
even  when  the  provision  is  disjunctive,^^  and  a  new  and  humane  method 
of  inflicting  the  old  punishment  of  death,  as  electrocution,  is  not  pro- 
hibited.^" Nor  is  a  punishment  unusual  because  never  before  inflicted 
for  a  certain  crime,  as  the  death  penalty  for  attempt  to  rob  a  train.^^ 


The  Effect  of  the  Parol  Evidence  Rule  on  Defenses  to  Nego- 
tiable Instruments.  —  The  injustice  which  is  so  often  reached  by  re- 
fusing strictly  to  admit  any  contradiction  to  or  variation  of  the  terms 
of  a  negotiable  instrument  has  frequently  led  the  courts  to  create  ex- 
ceptions to  the  parol  evidence  rule.  But  they  have  by  no  means  agreed 
on  what  exceptions  shall  be  allowed,  and  on  this  question  the  Negotiable 
Instruments  Law  is  silent.  As  one  theory  of  admissibiUty,  it  has  been 
suggested  that  evidence  of  a  collateral  agreement  should  be  admitted  if 
an  action  and  recovery  thereon  would  result  in  circuity  of  action.^  The 
weakness  of  this  theory  is  the  assumption  that  the  collateral  agreement 
can  be  made  the  basis  of  an  independent  action.^  Another  suggestion 
is  that  though  this  evidence  should  be  excluded  if  it  concerns  express 
terms  of  the  instrument,  an  oral  variation  of  implied  terms  should  be 
admitted,  if  it  had  to  be  oral  to  preserve  the  instrument's  negotiability.^ 
But  a  term  impUed  by  law  is  a  component  part  of  the  instrument,  so 
that  to  vary  it,  varies  the  instrument  as  it  stands.'*  A  more  logical  rule 
is  the  one  generally  adopted  for  other  instruments.  That  is,  to  allow 
the  evidence  to  show  that  the  instrument  itself,  apart  from  collateral 

"  State  V.  Borgstrom,  69  Minn.  508;  In  re  Kemmler,  7  N.  Y.  Supp.  145. 

"  See  In  re  McDonald,  4  Wyo.  150,  161 ;  State  i;.  Driver,  78  N.  C.  423-  See  Thomas 
V.  Kinkead,  55  Ark.  502,  508. 

18  But  a  sentence  of  five  years'  imprisonment  for  receiving  stolen  property  is  not 
"cruel  and  unusual,"  though  the  thief  could  not  be  punished  so  heavily.  People  v. 
Smith,  94  Mich.  644. 

"  Matter  of  Bayard,  25  Hun  (N.  Y.)  546. 

1*  Ho  Ah  Kow  V.  Nunan,  5  Sawy.  (U.  S.)  552. 

1'  Storti  V.  Commonwealth,  178  Mass.  549. 

*°  In  re  Kemmler,  supra. 

^  State  V.  Stubblefield,  157  Mo.  360. 

1  See  2  Ames,  Cases  on  Bills  and  Notes,  802.  The  results  in  the  following  cases 
support  this  view.    Patterson  v.  Todd,  18  Pa.  St.  426;  Barry  v.  Morse,  3  N.  H. 

132-  .  ... 

*  All  agreements  prior  to  the  execution  of  a  written  mstrument  are  merged  m  it. 
Borggard  v.  Gale,  107  111.  App.  128. 

2  See  WiGMORE,  Evidence,  §§  2443-2445.  The  results  in  the  following  cases  sup- 
port this  view.  Castrique  v.  Buttigieg,  10  Moo.  P.  C.  94;  Coughenour  v.  Suhre,  71 
Pa.  St.  462. 

*  Charles  v.  Denis,  42  Wis.  56;  Union  Co.  v.  Lockwood,  no  111.  App.  387. 
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agreements,  never  was  enforcible  between  the  parties,  for  example 
because  of  lack  of  consideration,  or  to  show  that  no  contract  in  fact 
has  as  yet  come  into  existence.^  But  no  agreement  a£fecting  an  existing 
contract  should  be  admitted.^ 

An  application  of  these  rules  to  a  few  cases  will  serve  to  illustrate 
their  merits.  For  instance,  it  is  universally  held  that  the  accommodat- 
ing party  may  show  lack  of  consideration  if  sued  by  the  accommodated 
partyJ  This  case  can  be  supported  on  all  three  theories.  First,  a  re- 
covery here  on  the  collateral  agreement  that  the  defendant  should  not 
be  held,  would  be  the  full  amount  of  the  instrument,  and  thus  would 
cause  circuity  of  action.  Consideration  is  an  impUed  term  of  the  note, 
so,  on  the  second  theory,  its  existence  may  be  denied.  Finally,  the  facts 
show  the  accommodating  party  never  became  liable  to  this  plaintiff. 
Again,  the  weight  of  authority  refuses  to  admit  parol  evidence  to  prove 
a  promise  not  to  sue  this  defendant.^  Clearly  on  the  first  theory  the 
evidence  would  be  admitted.  The  second  theory  considers  liability  to 
an  action  an  implied  condition,  and  would  allow  evidence  provided  the 
agreement  was  omitted  to  preserve  the  instrument's  negotiability.  As 
a  contract  was  created  by  the  defendant's  making  the  note  or  indorsing 
it  to  the  plaintiff,  no  agreement  contrary  to  the  instrument  is  admissible 
on  the  third  theory.  Lastly,  the  weight  of  authority  admits  parol  evi- 
dence of  a  condition  precedent  to  delivery,  but  not  of  any  other  condi- 
tion.^ The  first  theory  would  admit  not  only  these  conditions,  but  con- 
ditions subsequent,  if  they  avoid  the  whole  instrument.^^  An  exponent 
of  the  second  view  regards  the  absence  of  express  conditions  as  an  express 
statement  that  there  are  no  conditions,  and  hence  would  exclude  the 
evidence.^^  The  third  rule  admits  the  evidence  only  if  it  shows  there 
never  was  a  contract  between  the  parties,  and  thus  accords  with  the 
weight  of  authority.^ 

In  a  recent  Pennsylvania  case,  Lockyer  &"  Rhawn  v.  Poth,  67  Legal 
Intell.  219  (Pa.  C.  P.,  Phila.  County,  March  17,  1910),  evidence  of  an 
agreement  to  allow  a  renewal  at  maturity  at  the  defendant's  option,  was 
admitted.  By  all  these  theories  and  by  the  weight  of  authority,  this 
evidence  is  inadmissible.^^  A  recovery  would  not  be  the  amount  of  the 
note;  the  date  of  maturity  is  expressed;  and  finally,  there  was  a  good 
contract  from  the  beginning, 

*  Beard  v.  Boylan,  59  Conn.  181. 

•  Pratt  Co.  V.  American  Co.,  50  N.  Y.  App.  Div.  369. 

^  Thompson  v.  Clubley,  i  M.  &  W.  212;  Cohen  v.  Goux,  48  Cal.  97. 

'  Davis  V.  Randall,  115  Mass.  547;  Fairifield  v.  Hancock,  34  Me.  93.  Contra,  Dale 
V.  Gear,  39  Conn.  89. 

'  Trumbull  v.  O'Hara,  71  Conn.  172;  Westman  v.  Krumweide,  30  Minn,  313.  Con- 
tra, Massmann  v.  Holscher,  49  Mo.  87. 

1°  Bissenger  v.  Guiteman,  6  Heisk.  (Tenn.)  277. 

"   See  WiGMORE,  EVTDENCE,  §  2444. 

^  Ricketts  v.  Pendleton,  14  Md.  320. 

"  Wolk  V.  Rosenbach,  2  Pa.  Sup.  Ct.  587. 
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RECENT  CASES. 

Bills  and  Notes  —  Defenses  —  Fraud  as  Defense  Against  Indorsee: 
Burden  of  Proof.  —  The  indorsee  of  a  promissory  note  sued  the  maker,  who 
pleaded  that  the  note  was  procured  from  him  by  fraud  and  that  the  plaintiff 
was  not  a  bona  fide  purchaser.  Held,  that  the  burden  is  on  the  plaintiff  to  show 
that  he  is  a  holder  for  value  in  good  faith.  Cedar  Rapids  National  Bank  v. 
Myhre  Bros.,  107  Pac.  518  (Wash.). 

For  a  discussion  of  the  principles  involved,  see  23  Harv.  L.  Rev.  640. 

Bills  and  Notes  —  Indorsement  —  When  Assignment  Operates  as 
Indorsement.  —  A  note  was  transferred  to  the  plaintiff  with  the  words  "I 
hereby  assign  my  interest  in  this  note,"  etc.,  written  on  the  back.  Held,  that 
this  is  an  assignment,  not  an  indorsement.  Gale  v.  Mayhew,  125  N.  W.  781 
(Mich.). 

If  the  words  used  are  "I  assign  this  note,"  they  have  the  effect  of  an  indorse- 
ment. Markey  v.  Corey,  108  Mich.  184.  But  see  Briggs  v.  Latham,  36  Kan.  205. 
But  a  distinction  has  been  taken  if  the  words  "I  assign  my  interest  in  this  note" 
are  used,  since  an  indorsement  involves  more  than  a  mere  transfer  of  an  in- 
terest. Aniba  v.  Yeomans,  39  Mich.  171.  For  a  discussion  of  a  case  opposed  to 
the  principal  case,  see  12  Harv.  L.  Rev.  566. 

Bills  and  Notes  —  Overdue  Paper  —  Maturity  upon  Default  in 
Payment  of  One  of  Series.  —  The  defendant  gave  the  plaintiff  a  number  of 
promissory  notes,  payable  at  different  times,  and  secured  by  a  chattel  mort- 
gage containing  a  clause  that  upon  default  in  the  payment  of  any  of  the  notes 
the  rest  should  immediately  become  due.  The  plaintiff  recovered  on  several 
of  the  notes  as  they  became  due.  Upon  a  subsequent  default,  the  plaintiff 
again  brought  suit.  Held,  that  the  entire  debt  was  due  at  the  time  of  the  first 
default,  and  the  plaintiff's  right  of  action  was  merged  in  his  first  judgment. 
Banzer  v.  Richter,  123  N.  Y.  Supp.  678  (Sup.  Ct.). 

For  a  discussion  of  a  similar  case  reaching  an  opposite  result,  see  23  Harv. 
L.  Rev.  146. 

Bills  and  Notes  —  Overdue  Paper  —  Promise  to  Pay  Attorney's 
Fees.  —  An  action  was  brought  on  a  promissory  note,  containing  a  promise 
to  pay  ten  per  cent  attorney's  fees,  if  the  note  should  be  put  into  an  attorney's 
hands  for  collection  or  suit.  Held,  that  in  order  to  recover  on  this  promise  the 
plaintiff  must  allege  that  he  has  paid,  or  contracted  to  pay,  a  certain  amount 
for  such  services;  and  this  amount  will  be  the  measure  of  his  recovery.  Reed  v. 
Taylor,  129  S.  W.  864  (Tex.,  Ct.  Civ.  App.). 

The  validity  of  a  promise  to  pay  attorney's  fees  is  upheld  by  a  small  majority 
of  the  jurisdictions  in  this  country.  Chestertown  Bank  of  Maryland  v.  Walker, 
163  Fed.  510.  Contra,  Exchange  Bank  v.  Apalachian  Land  ,b°  Lumber  Co., 
128  N.  C.  193.  This  majority  is  itself  divided  on  the  question  of  negotiability, 
the  prevaihng  view  being  that  such  a  note  is  negotiable.  Ctidahy  Packing  Co. 
V.  State  Nat.  Bank  of  St.  Louis,  134  Fed.  538.  Contra,  Findlay  v.  Pott,  131 
Cal.  385.  The  argument  against  negotiability  is  that  the  amount  of  the  note 
is  uncertain,  since  it  cannot  be  ascertained  in  advance  whether  an  attorney 
will  be  employed,  or,  if  so,  what  his  charges  will  be.  From  this  it  appears 
that  even  when  the  amount  of  the  fee  is  stipulated,  the  courts  regard  the 
promise  as  one  of  indemnity,  and  would  limit  recovery  to  the  amount  actually 
paid  the  attorney.  Of  those  courts  favoring  negotiability,  a  few  have  decided 
squarely  that  this  is  a  promise  of  indemnity.    Campbell  v.  Worman,  58  Minn. 
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561.  But  instead  of  requiring  the  plaintiff  to  aver  the  amount  paid  in  attor- 
ney's fees,  some  cases  hold  that  the  defendant  may  show,  in  mitigation  of 
damages,  that  the  amount  was  less  than  the  sum  stipulated.  Kennedy  v. 
Richardson,  70  Ind.  524.  In  several  jurisdictions  the  plaintiff  can  recover  the 
full  amount  as  liquidated  damages.  North  Atchison  Bank  v.  Gay,  114  Mo. 
203;  Exchange  Bank  of  Dallas  v.  Tuttle,  $  N.  M.  427. 

Carriers  —  Control  and  Regulation  —  Right  to  Receive  Compensa- 
tion IN  Barter.  —  The  Attorney-General  brought  an  action  to  enjoin  the  de- 
fendant railroad  from  performing  a  contract  to  furnish  transportation  in  return 
for  advertising.  Held,  that  such  an  agreement  is  a  violation  of  the  act  forbid- 
ding a  carrier  to  collect  "a  greater  or  less  conpensation  from  one  person  than 
another."    State  v.  Union  Pacific  Ry.  Co.,  126  N.  W.  859  (Neb.). 

It  would  seem  to  be  a  necessary  interpretation  of  the  statutes  regulating  com- 
merce that  money  should  be  the  only  standard  of  compensation  receivable  by 
carriers.  Otherwise  it  would  be  impossible  to  insure  equal  charges  to  all.  See 
United  States  v.  Atchison,  Topeka,  &  Santa  Fe  Ry.  Co.,  163  Fed.  in;  Union 
Pacific  Ry.  Co.  v.  Goodridge,  149  U.  S.  680.  Rebates  and  other  forms  of  diS' 
crimination  would  be  readily  practicable  with  such  fluctuating  standards  of 
value. 

Carriers  —  Limitation  of  Liability  —  Exemption  prom  Liability  por 
Negligence.  —  The  plaintiff,  a  porter  in  the  employ  of  an  express  company, 
was  injured  by  the  backing  of  the  defendant's  train.  The  express  company 
had  agreed  with  the  defendant  that  its  employees  should  have  no  cause  of  ac- 
tion for  injuries  resulting  from  the  defendant's  negligence,  and  the  plaintiff 
had  ratified  this  agreement  in  his  contract  of  service,  and  assumed  all  the  risks 
of  his  employment.  Held,  that  the  plaintiff  cannot  recover.  Dodd  v.  Central 
R.  Co.  of  New  Jersey,  76  Atl.  544  (N.  J.,  Sup.  Ct.). 

The  general  rule,  supported  by  the  weight  of  authority,  is  that  a  common 
carrier  cannot  limit  its  liability  for  injuries  resulting  from  negligence.  Rail- 
road Co.  V.  Lockwood,  17  Wall.  (U.  S.)  357.  The  principal  case,  however, 
follows  many  similar  cases  in  holding  that  the  railroad  does  not  stand  in  the 
relation  of  common  carrier  to  the  express  company,  and  consequently  may 
contract  with  it  on  any  terms.  Express  Cases,  117  U.  S.  i;  Baltimore  b"  Ohio 
Southwestern  Ry.  Co.  v.  Voigt,  176  U.  S.  498.  Considerable  doubt  is  enter- 
tained as  to  the  correctness  of  these  decisions,  and  some  state  courts  are  op- 
posed. McDuffee  v.  Portland  &"  Rochester  R.  R.,  52  N.  H.  430.  The  principal 
case  involves  the  further  question  of  the  validity  of  the  plaintiff's  contract 
with  his  employer,  exempting  the  railway  from  liability.  While  the  principle 
of  freedom  of  contract  is  not  to  be  lightly  disregarded,  many  courts  have  held 
that  a  contract  between  master  and  servant  relieving  the  former  from  liability 
for  negligence  is  against  public  policy  and  void.  Johnston  v.  Fargo,  184  N.  Y. 
379.'  The  present  case  is  a  weaker  one,  since  the  contract  purports  to  exempt 
not  the  employer  but  the  railway;  but  the  economic  disadvantage  under  which 
the  employee  bargains  for  employment  is  as  great  in  one  case  as  in  the  other. 

Carriers  —  Limitation  of  Liability  —  Necessity  por  Special  Consider- 
ation. —  In  an  action  against  a  common  carrier  for  injury  to  goods  in  transit, 
the  defendant  pleaded  a  limitation  of  liability  in  the  bill  of  lading.  It  did  not 
appear  that  the  plaintiff  had  been  given  an  opportunity  to  choose  between 
rates  based  upon  the  difference  in  the  liability  to  be  assumed  by  the  defendant. 
Held,  that  such  a  Umitation  is  void.  Pittsburg,  etc.  Ry.  Co.  v.  Mitchell,  91 
N.E.  73s(Ind.). 

The  United  States  Supreme  Court  has  held,  in  effect,  that  with  nothing  fur- 
ther than  the  mere  assent  of  the  shipper  a  carrier  may  limit  its  common-law 
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liability  as  an  insurer.  Cau  v.  Texas  &°  Pacific  Ry.  Co.,  194  U.  S.  427,  The  state 
courts,  however,  have  thus  far  shown  praiseworthy  persistence  in  refusing  to 
follow  this  decision.  They  insist  that  such  a  limitation  can  arise  only  from 
special  contract,  supported  by  valuable  consideration.  Carriage  at  reasonable 
rates,  with  unlimited  liability,  is  merely  the  public  duty  of  every  carrier. 
Doing  what  one  is  already  legally  bound  to  do  cannot  be  consideration  for  the 
relinquishment  of  the  right  to  hold  the  carrier  as  an  insurer.  A  lower  rate,  or 
its  equivalent,  can  be  the  only  basis  of  any  special  contract.  Wehman  v.  Minn., 
St.  Paul  &°  S.  St.  Marie  Ry.,  58  Minn.  22.  It  must  be  accepted  without  anything 
resembling  compulsion;  that  is,  there  must  be  open  to  the  shipper  a  reasonable 
and  bona  fide  alternative,  between  the  common-law  rate  and  UabiUty,  and  the 
limited  habihty  and  rate.  Louisville  b"  Nashville  R.  Co.  v.  Gilbert  Parks  6*  Co., 
88  Tenn.  430.    The  Supreme  Court  doctrine  seems  logically  indefensible. 

Conflict  of  Laws  —  Rights  in  Property  —  Property  Acquired  by 
Spouses  After  Marriage.  —  A  French  citizen  was  married  in  France.  As 
there  was  no  ante-nuptial  contract,  the  wife  under  the  French  law  had  a  com- 
munity interest  in  his  property.  He  subsequently  became  domiciled  in  New 
York,  where  he  acquired  real  and  personal  property,  and  died  intestate.  Held, 
that  the  whole  property  is  subject  to  the  transfer  tax.  In  re  Majot's  Estate,  92 
N.  E.  420  (N.  Y.). 

This  aflBxms  the  decision  of  the  Appellate  Division,  commented  on  in  23 
Harv.  L.  Rev.  400. 

Constitutional  Law  —  Construction,  Operation,  and  Enforcement  of 
Constitutions  —  Election  of  United  States  Senators.  —  A  state  statute 
provided  for  the  nomination  by  direct  primaries  of  candidates  for  the  United 
States  Senate.  Held,  that  the  statute  is  constitutional.  State  ex  rel.  Van 
Alstine  v.  Frear,  125  N.  W.  961  (Wis.).    See  Notes,  p.  50. 

Constitutional  Law  —  Personal  Rights  —  Cruel  and  Unusual  Pun- 
ishment. —  The  minimum  punishment  provided  by  a  Phihppine  law  for  the 
falsification  of  a  public  document  was  twelve  years'  confinement  at  hard  labor 
with  a  chain  at  the  ankle  and  wrist  of  the  offender,  deprivation  for  that  period 
of  marital  and  parental  authority  and  of  the  rights  of  property,  loss  of  the  fran- 
chise and  of  the  right  to  hold  office,  and  perpetual  subjection  to  surveillance. 
The  Philippine  Bill  of  Rights  prohibited  the  infliction  of  cruel  and  unusual 
punishment.  Held,  that  the  law  is  repugnant  to  the  Bill  of  Rights.  Weems  v. 
United  States,  217  U.  S.  349.    See  Notes,  p.  54. 

Constitutional  Law  —  Powers  of  the  Judiciary  —  Impeaching  En- 
rolled Act  by  Legislative  Journals.  —  The  constitution  of  Delaware  pro- 
vided that  "No  biU  .  .  .  shall  pass  either  house  unless  the  final  vote  shall 
have  been  taken  by  yeas  and  nays,  and  the  names  of  the  members  voting  for 
and  against  the  same  shall  be  entered  on  the  journal.  ..."  There  was  in 
existence  a  duly  enrolled  bill  signed  by  the  presiding  officer  of  each  house  and 
by  the  governor.  Held,  that  unless  the  journals  show  the  entries  required  by 
the  constitution  the  act  is  void.  Rash  v.  Allen,  76  Atl.  370  (Del.).  See  Notes, 
p.  49. 

Corporations  —  Corporate  Powers  and  Their  Exercise  —  Practice 
OF  Law.  —  A  statute  of  1909  made  it  unlawful  for  any  corporation  to  practice 
law.  Certain  exceptions  in  the  statute  made  it  necessary  to  determine  whether, 
prior  to  1909,  it  was  lawful  under  any  statute  for  a  corporation  to  practice  law. 
A  former  statute  had  authorized  corporations  to  be  formed  "for  any  lawful 
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business."    Held,  that  the  practice  of  law  is  not  a  "lawful  business"  within  the 
meaning  of  the  statute.    In  re  Co-operative  Law  Co.,  92  N.  E.  15  (N.  Y.). 

The  practice  of  law  is  a  lawful  business  only  for  those  who  have  fulfilled  the 
statutory  requirements.  N.  Y.  Consol.  Laws  (1909),  Tit.  Judiciary  Law, 
§§  460,  466.  A  corporation  could  not  meet  the  requirement  of  learning  or  good 
character,  nor  take  an  oath  of  ofl&ce.  It  was  contended  in  the  principal  case 
that  the  statute  was  satisfied  if  the  corporation  conducted  its  legal  business 
through  duly  hcensed  attorneys.  Cf.  State  Electro-Medical  Institute  v.  State,  74 
Neb.  40.  But  the  corporate  fiction  cannot  be  so  easily  disregarded.  If  the 
attorneys  employed  by  the  corporation  must  act  as  its  agents,  in  strict  legal 
theory  it  is  the  corporation  that  is  practicing  law.  The  artificial  entity  inter- 
venes between  the  licensed  attorney  and  the  cUent.  Even  if  the  attorneys  were 
permitted  to  act  entirely  in  their  own  names,  public  policy  would  condemn  the 
business  of  finding  clients  for  lawyers  for  a  share  in  the  fees.  See  Langdon  v. 
Conlin,  67  Neb.  243;  Alpers  v.  Hunt,  86  Cal.  78.  The  result  in  the  principal 
case  is  a  desirable  one,  since  it  protects  the  bar  from  the  danger  of  having 
its  members  controlled  by  corporations  financially  interested  in  encouraging 
litigation. 

Corporations  —  Stockholders:  Rights  Incident  to  Membership  — 
Legality  of  Voting  Trust.  —  The  majority  stockholders  of  a  corporation 
transferred  their  stock  to  trustees,  receiving  trust  certificates  in  return,  under 
an  agreement  by  which  the  trustees  were  to  have  an  irrevocable  power  to  vote 
the  stock,  and  the  privilege  of  purchasing  at  a  certain  price,  for  the  benefit 
of  the  other  members,  the  stock  of  any  member  of  the  syndicate  wishing  to  sell, 
the  object  being  to  insure  the  continuance  of  the  present  membership  and  policy 
of  the  corporation.  A  transferee  of  some  of  the  trust  certificates  sought  to 
overthrow  the  agreement  so  as  to  enable  him  to  vote  his  stock.  Held,  that  the 
agreement  is  valid,  and  that  the  trustees'  power,  being  coupled  with  an  interest, 
is  irrevocable.    Boyer  v.  Nesbitt  et  al.,  76  Atl.  103  (Pa.). 

An  agreement  to  last  for  fifteen  years,  similar  to  the  above,  and  for  a  similar 
purpose,  was  made  by  the  majority  stockholders  of  a  banking  corporation.  A 
stockholder  not  in  the  agreement  sought  to  have  it  overthrown,  and  the  trustees 
enjoined  from  voting  the  stock.  Held,  that  the  agreement  is  against  public 
policy  and  void,  and  that  the  trustees  will  be  enjoined.  Bridgers  v.  First  Nat. 
Bank  oj  Tarboro  et  al.,  67  S.  E.  770  (N.  C).    See  Notes,  p.  51. 

Criminal  Law  —  Defenses  —  Justification  under  Prior  Decision 
OF  Court.  —  A  state  statute  making  criminal  the  soliciting  or  accepting  of 
any  order  for  the  sale  or  delivery  of  liquor  was  declared  invalid  by  the  Supreme 
Court  of  the  state.  Subsequently  the  same  court  overruled  its  decision  and 
declared  the  law  valid.  In  the  meantime,  the  defendant  violated  the  statute, 
and  after  the  second  decision,  he  was  convicted.  Held,  that  the  conviction 
was  wrong.    State  v.  O'Neil,  126  N.  W.  454  (la.). 

For  a  discussion  of  this  point,  see  18  Harv.  L.  Rev.  541. 

Criminal  Law  —  Statutory  Offenses  —  Vendee  as  Accomplice  of 
Vendor  in  Illegal  Liquor  Sale.  —  A  purchaser  in  an  illegal  sale  of  intoxi- 
cating liquor  testified  against  the  seller.  The  seller  contended  that,  as  an  ac- 
complice, his  testimony  required  corroboration.  Held,  that  a  purchaser  is  not 
an  accomplice.    Trinkle  v.  State,  127  S.  W.  1060  (Tex.,  Ct.  Cr.  App.). 

The  witness  is  an  accomplice  of  the  defendant  only  if  he  could  be  indicted 
for  the  same  crime.  Keller  v.  State,  102  Ga.  506.  The  courts,  however,  uni- 
formly declare  that  a  purchaser  of  intoxicating  liquors  is  not  indictable.  Com- 
monwealth V.  Kostenbauder,  20  Atl.  995  (Pa.).  It  is  argued  that  the  purchaser 
is  not  indictable  for  directly  engaging  in  the  sale,  for  a  purchase  is  the  exact 
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opposite  of  a  sale.  Sears  v.  State,  35  Tex.  Cr.  R.  442.  The  statute,  specifying 
only  the  seller,  by  implication  excludes  the  purchaser.  State  v.  Raitd,  51  N.  H. 
361.  Similarly,  a  thief  is  not  an  accomphce  of  the  receiver  of  his  stolen  goods, 
Birdsong  v.  State,  120  Ga.  850.  A  girl  is  not  punishable  as  a  party  to  her  own 
seduction.  Regina  v.  Tyrrell,  [1894]  i  Q.  B.  710.  Nor  is  one  accepting  aid  to 
escape  from  jail  an  accomplice  of  the  person  who  furnishes  it.  State  v,  Duf, 
122  N.  W.  829  (la.).  But  in  fact  the  buyer  is  a  vital  party  to  the  sale.  His 
action  causes  a  breach  of  the  law  as  surely  as  though  he  hired  another  to  stab 
his  enemy.  These  cases  are  properly  explained  as  an  exception  to  general 
principles  based  on  public  policy.  The  protection  of  the  drinker  intended  by 
the  statute  would  be  nullified  by  his  punishment.  The  state's  most  potent  wit- 
nesses in  liquor  cases  would  be  silenced  through  dread  of  conviction. 

Damages  —  Measure  of  Damages  —  Conversion  of  Stock.  —  The  de- 
fendants converted  the  plaintiff's  stock,  then  worth  $45,125,  which  they  were 
carrying  for  him  on  a  margin.  The  stock  declined  before  the  plaintiff  learned 
of  the  conversion.  Within  a  reasonable  time  thereafter  in  which  to  replace  the 
stock,  its  highest  market  price  was  $26,625.  The  plaintiff  stiU  owed  at  the  time 
of  the  trial  $15,000  on  his  loan.  Held,  that  the  plaintiff  is  entitled  to  $45,125 
less  $15,000.  Mclntyre  v.  Whitney,  43  N.  Y.  L.  J.  1809  (N.  Y.,  App.  Div., 
July,  1910).  ^ 

Damages  in  actions  for  conversion  should  fully  indemnify  the  plaintiff  and 
at  the  same  time  prevent  the  defendant  from  profiting  by  his  wrongdoing. 
Suydam  v.  Jenkins,  3  Sandf.  (N.  Y.)  614.  The  New  York  rule  of  damages  for 
the  conversion  of  stock  is  ordinarily  its  highest  market  price  within  a  reasonable 
time  in  which  the  plaintiff  might  replace  the  stock  after  discovering  the  conver- 
sion. Wright  v.  Bank  of  the  Metropolis,  no  N.  Y.  237.  But  the  purpose  of 
this  rule  is  to  indemnify  the  plaintiff  when  the  value  at  the  time  of  conversion 
would  fail  to  do  so,  as  when  the  market  rises  after  the  tort.  Barber  v.  Elling- 
wood,  137  N.  Y.  App.  Div.  704.  The  court  in  the  principal  case  thus  hmits 
its  application,  and  holds  that  at  least  the  value  at  the  time  of  conversion, 
with  interest,  may  always  be  recovered.  The  rule  may  result  in  compensating 
the  plaintiff  unduly,  for  the  fact  that  he  had  not  discovered  the  conversion  while 
the  market  was  high  is  conclusive  that  he  did  not  then  wish  to  sell.  But  the 
decision  is  reasonable,  for  the  other  rule  would  give  the  tort-feasor  the  profits 
of  the  transaction  and  so  put  a  premiiun  upon  misappropriations  by  brokers. 
Taussig  V.  Hart,  58  N.  Y.  425. 

Damages  —  Mitigation  of  Damages  —  Benefit  to  Plaintiff.  —  The 
defendant  town  appropriated  the  plaintiff's  property  for  highway  purposes, 
without  taking  proper  legal  steps  to  condemn.  The  plaintiff  brought  trespass, 
and  the  defendant  sought  a  reduction  of  damages  by  reason  of  the  benefit 
which  the  plaintiff  would  derive  from  the  highway.  Both  parties  regarded  the 
appropriation  as  permanent.  Held,  that  the  plaintiff  may  recover  the  full 
value  of  the  land.    Pinney  v.  Town  of  Winchester,  76  Atl.  994  (Conn.). 

If  the  plaintiff's  land  had  been  properly  condemned,  damages  would  have 
been  assessed  under  the  Connecticut  rule  in  eminent  domain,  allowing  a  set-off 
for  special  benefits  to  the  remaining  land.  Trinity  College  v.  City  of  Hartford, 
32  Conn.  452.  If  the  authority  to  condemn  is  not  strictly  pursued,  the  person 
acting  under  color  of  it  becomes  a  trespasser,  liable  in  some  jurisdictions  to 
exemplary  damages.  Stewart  v.  Wallace,  30  Barb.  (N.  Y.)  344;  Anderson,  etc. 
R.  Co.  V.  Kernodle,  54  Ind.  314.  The  principal  case  is  right  in  refusing  to  apply 
the  rule  in  eminent  domain  to  a  clear  case  of  trespass.  The  act  is  unlawful, 
and  benefits  imposed  upon  the  owner  cannot  be  applied  to  reduce  damages. 
Turner  v.  Rising  Sun  &°  Laughery  Turnpike  Co.,  71  Ind.  547.  The  usual  rule 
is  to  award  damages  for  the  trespass,  and  to  compel  the  defendant  to  gain  title 
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by  lawful  condemnation.  Republican  Valley  R.  Co.  v.  Fink,  18  Neb.  82.  But 
where  both  parties  treat  the  appropriation  as  permanent,  damages  may  be 
assessed  with  reference  to  future  injuries.  Fowle  v.  New  Haven  &  Northampton 
Co.,  107  Mass.  352.  Hence  the  full  value  of  the  land  is  a  fair  measure,  the  judg- 
ment operating  as  a  bar  to  future  action. 

Easements  —  Prescription  —  Right  of  Way  over  Railroad  Property. 
—  A  railroad  company  had  owned  for  seventy-five  years  the  fee  of  certain  land. 
Persons  living  in  the  neighborhood  had  used  it  as  a  road  for  thirty  or  forty 
years.  Held,  that,  since  prescription  rests  on  the  presumption  of  a  grant, 
which  a  railroad  company  has  no  power  to  make  for  other  purposes  than 
those  for  which  it  acquired  the  land,  no  prescriptive  easement  of  right  of  way 
can  be  acquired  against  a  railroad.     Blume  v.  Southern  Ry.  Co.,  67  S.  E.  546 

The  South  Carohna  court  permits  the  acquisition  of  a  fee  against  a  railroad 
by  adverse  possession,  but  distinguishes  the  case  of  an  easement  by  reasoning 
based  wholly  upon  the  fiction  of  a  lost  grant.  Hill  v.  Southern  Ry.,  67  S.  C. 
548.  See  Matthews  v.  Seaboard  Air  Line  Ry.,  67  S.  C.  499.  It  therefore  falls 
into  the  error  of  considering  the  matter  as  a  question  of  what  a  railroad  can 
transfer  voluntarily,  rather  than  what  can  be  acquired  against  it  by  reason  of 
its  laches.  The  case  illustrates  the  desirability  of  abandoning  the  fiction  of  a 
lost  grant,  and  resting  prescriptive  easements  upon  the  plain  analogy  between 
adverse  user  and  adverse  possession.  Krier's  Private  Road,  73  Pa.  St.  109. 
The  better  cases  agreeing  in  result  with  the  principal  case  proceed  on  the  ground 
that  a  railroad's  right  of  way,  being  of  a  public  nature,  is  unaffected  by  adverse 
possession.  Southern  Pacific  Co.  v.  Hyatt,  132  Cal.  240.  A  well-considered 
case  holds  that  where  a  railroad  constantly  uses  a  track  on  its  right  of  way  an 
easement  cannot  be  acquired  thereon  by  prescription.  Pennsylvania  R.  Co.  v. 
Freeport,  138  Pa.  St.  91.  But  this  exemption  should  not  be  extended  to  un- 
improved railroad  property,  and  the  weight  of  authority  is  opposed  to  the 
reasoning  of  the  principal  case.  Gay  v.  Boston  &  Albany  R.  Co.,  141  Mass.  407; 
Pittsburgh,  etc.  Ry.  Co.  v.  Crown  Point,  150  Ind.  536;  People  v.  Eel  River  6* 
Eureka  R.  Co.,  98  Cal.  665. 

Evidence  —  Opinion  Evidence  —  Market  Value.  —  In  an  action  against 
a  common  carrier  for  failure  to  deliver  household  goods  shipped  by  the  plain- 
tiff, the  evidence  of  a  witness,  who  testified  that  he  knew  the  market  value  of 
such  articles  from  having  received  the  market  quotations  which  covered  the 
date  in  question,  was  excluded.  Held,  that  the  evidence  should  have  been  ad- 
mitted. Chicago,  Rock  Islatid  b°  Gulf  R.  Co.  v.  Clark,  129  S.  W.  186  (Tex., 
Ct.  Civ.  App.). 

That  this  is  a  proper  method  of  proof  is  undoubted.  Whitney  v.  Thacher,  117 
Mass.  523.  The  theory  upon  which  the  decisions  usually  proceed  is  that  the 
testimony  of  the  witness  is  opinion  evidence,  and  is  admissible  as  such,  though 
his  opinion  be  based  exclusively  upon  market  quotations  and  price-current 
lists.  Fountain  v.  Wabash  R.  Co.,  114  Mo.  App.  676.  It  has  also  been  held  that 
the  market  quotations  may  themselves  be  offered  in  evidence,  if  their  general 
accuracy  is  attested.  Sisson  v.  Cleveland  &  Toledo  R.  Co..  14  Mich.  489;  Cli- 
quofs  Champagne,  3  Wall.  (U.  S.)  114.  And  recent  decisions  indicate  that  this 
view  is  gaining  recognition.  State  ex  rel.  Moseley  v.  Johnson,  144  N.  C.  257; 
Mt.  Vernon  Brewing  Co.  v.  Teschner,  108  Md.  158;  Western  Wool  Commission 
Co.  v.  Hart,  20  S.  W.  131  (Tex.).  If  the  documents  themselves  are  admitted, 
it  must  be  as  an  exception  to  the  hearsay  rule,  and  one  which  falls  under  none 
of  the  recognized  heads.  But  to  admit  reliable  market  reports,  such  as  guide 
men  in  business  transactions,  does  not  involve  the  dangers  against  which  the 
hearsay  rule  is  directed.    And  the  practical  convenience  of  showing  market 
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prices  at  any  given  time,  without  the  necessity  of  calling  an  expert  to  pronounce 
an  opinion,  based  perhaps  exclusively  on  that  same  report,  is  a  strong  reason 
for  such  an  exception. 

Injunctions  —  Acts  Restrained  —  Who  Can  Enjoin  Prosecution  of 
Action.  — The  defendant  had  obtained  a  divorce  from  her  husband,  who  had 
then  married  the  plaintiff.  The  defendant  commenced  an  action  to  have  the 
divorce  decree  vacated.  The  plaintiff  sought  to  enjoin  this  action.  Held,  that 
the  injunction  should  not  be  granted,  as  the  plaintiff  is  not  a  party  to  the  action. 
Guggenheim  v.  Wahl,  122  N.  Y.  Supp.  941  (App.  Div.). 

Where  justice  seems  to  require  the  reUef,  equity  will  frequently  enjoin  the 
prosecution  of  an  unconscionable  action.  Seager  v.  Cooley,  44  Mich.  14.  But 
the  courts  are  slow  to  extend  this  remedy  to  others  than  parties  to  the  suit 
pending,  and  from  the  reasoning  of  a  few  decisions  it  might  seem  that  this  reUef 
is  strictly  confined  to  such  parties.  Finegan  v.  Ciiy  of  Fernandina,  18  Fla.  127. 
Yet  there  are  decisions  supporting  the  right  of  an  interested  third  party  to 
enjoin  an  action.  A  party  with  a  mere  equitable  interest  in  land  can  enjoin 
the  suit  of  one  wrongfully  claiming  a  lien  on  the  land,  though  he  is  not  named 
as  a  defendant  in  that  suit,  if  its  continuation  will  result  in  a  confusion  of 
rights.  Adams  v.  Harris,  47  Miss.  144.  A  very  real  interest  on  the  part  of 
the  outsider  and  very  urgent  reasons  are  necessary  to  move  a  court  of  equity 
to  such  interference.  Smith  v.  Cuyler,  78  Ga.  654.  In  the  principal  case  it 
would  seem  that  the  plaintiff's  interest  and  the  urgency  of  stopping  the  de- 
fendant's action  would  make  it  proper  for  equity  to  intervene. 

Insurance  —  Construction  and  Operation  of  Conditions  —  Condition 
Against  Increase  of  Hazard.  —  In  an  action  on  an  insurance  poUcy,  the  de- 
fendant alleged  a  breach  of  a  provision  against  "increase  of  risk  by  any  means 
within  the  control  or  knowledge  of  the  insured,"  in  that  the  insured  and  others 
had  conspired  to  set  fire  to  the  premises.  Held,  that  in  the  absence  of  an  act 
physically  affecting  the  property,  no  increase  has  occurred.  Ampersand  Hotel 
Co.  V.  Howe  Insurance  Co.,  198  N.  Y.  495. 

This  decision  is  an  application  of  the  general  rule  that  policies  are  to  be  con- 
strued against  the  insurer.  Philadelphia  Tool  Co.  v.  British  American  Assur- 
ance Co.,  132  Pa.  St.  236.  Following  this  rule  the  courts  have  restricted  the 
meaning  of  the  clause  in  question  in  various  ways.  It  is  held  that  something  of 
duration  is  implied,  and  that  mere  temporary  increase  is  not  sufficient  to  avoid 
the  policy.  Angier  v.  Western  Assurance  Co.,  10  S.  D.  82.  An  increase  of  risk 
caused  by  the  making  of  necessary  repairs  is  not  a  ground  for  avoidance. 
Townsend  v.  Northwestern  Insurance  Co.,  18  N.  Y.  168.  It  has  furthermore 
been  held  that  a  condition  as  to  increase  of  hazard  appUes  only  to  acts  done  on 
the  premises  of  the  insured  or  on  property  under  his  control.  State  Insurance 
Co.  V.  Taylor,  14  Colo.  499.  It  is  not  broken  where  the  increase  is  due  to  some 
external  cause  beyond  his  control.  Breuner  v.  Liverpool  b°  London  &"  Globe 
Insurance  Co.,  51  Cal.  loi.  In  no  case  has  it  been  held  that  a  mere  mental 
state,  unaccompanied  by  a  physical  act  affecting  the  insured  property,  consti- 
tutes such  an  increase  in  the  risk  as  will  avoid  the  policy. 

Insurance  —  Defenses  of  Insurer  —  Effect  of  Incontestability 
Clause  on  Fraud.  — A  life  insurance  policy  provided,  "If  the  premiums  are 
dvdy  paid  as  required,  this  policy  after  it  has  been  renewed  beyond  the  first 
year,  shall  be  incontestable."  The  premiums  were  duly  paid,  and  the  policy  was 
renewed  beyond  the  first  year.  To  an  action  on  the  policy,  the  insurer  pleaded 
that  the  insured  made  fraudulent  representations  in  his  application.  Held, 
that  the  plea  is  bad.  Citizens'  Life  Insurance  Co.  v.  McClure,  1 2 7  S.  W.  749  (Ky.). 
See  Notes,  p.  53. 
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Landlord  and  Tenant  —  Conditions  and  Covenants  in  Leases  — 
Measure  of  Damages  for  Breach  of  Covenant  of  Quiet  Enjoyment.  — 
An  action  was  brought  by  a  lessee  for  breach  of  covenant  of  quiet  enjoyment. 
Held,  that  the  settled  rule  in  New  York  is  that  the  lessee  can  recover  nominal 
damages  only,  with  nothing  for  the  value  of  the  lease  or  improvements.  Thorley 
V.  Pahst  Brewing  Co.,  179  Fed.  338  (C.  C.  A.,  Second  Circ). 

In  an  action  by  a  vendee  against  the  vendor  for  breach  of  covenant  of  quiet 
enjoyment,  the  measure  of  damages  is  the  purchase  price  and  interest,  plus 
expenses  incurred  in  defending  the  title.  Willson  v.  Willson,  25  N.  H.  229. 
Applying  the  same  rule  in  actions  between  lessor  and  lessee,  the  New  York 
courts  have  always  given  the  lessee  merely  nominal  damages,  where  nothing 
was  paid  for  the  lease,  unless  there  has  been  bad  faith  on  the  part  of  the  lessor. 
Mack  V.  Patchin,  42  N.  Y.  167.  But  the  general  rule  is,  that  the  lessee  can 
recover  the  value  of  the  unexpired  term,  less  the  rent  reserved.  Riley  v.  Hale, 
158  Mass.  240;  Lock  V.  Furze,  Harr.  &  R.  379.  Contra,  Lanigan  v.  Kille,  97  Pa. 
St.  120.  As  between  purchaser  and  seller,  it  wovdd  be  unfair  to  require  the 
seller  to  pay  the  value  of  the  land  at  the  time  of  eviction,  on  account  of  costly 
improvements  which  a  purchaser  might  have  made;  but  this  is  not  likely  to 
be  the  case  in  the  ordinary  lease,  and  it  seems  the  better  rule  to  give  the  lessee 
full  compensation  for  his  loss. 

Mortgages  —  Equity  of  Redemption  —  Clogging  Right  by  Cove- 
nant NOT  TO  Redeem  Before  Certain  Date.  —  The  plaintiff  mortgaged  his 
public-house  and  covenanted  to  buy  all  liquors  from  the  mortgagee,  and  not 
to  redeem  for  twenty-eight  years.  The  mortgagee,  however,  upon  any  one  of 
a  great  number  of  contingencies,  might  sell  without  notice,  and  subject  to  the 
"tie."  Held,  that  the  covenant  not  to  redeem  was  unreasonable  and  void. 
Morgan  v.  Jeffreys,  74  J.  P.  154  (Eng.,  Ch.  D.,  Feb.  23,  1910). 

Stipulations  as  to  the  time  of  repayment  may  clog  the  equity  of  redemp- 
tion by  making  the  mortgage  irredeemable  either  (i)  after  a  certain  date,  or 
(2)  before  a  certain  date.  Stipulations  of  the  former  kind  are  universally  held 
void.  Bradbury  v.  Davenport,  114  Cal.  598,  599.  Upon  agreements  of  the 
latter  type  there  has  been  remarkably  little  comment.  Text  writers  seem 
to  assume  unquahfiedly  that  they  are  good.  2  Jones,  Mortgages,  6  ed., 
§  1052.  The  true  doctrine,  however,  seems  to  be  that  they  are  good  only  if 
the  time  fixed  is  reasonable,  and  the  agreement  is  not  otherwise  unconscionable. 
Reasonableness  is  so  dependent  upon  the  attendant  circumstances,  and  au- 
thorities are  so  few,  that  it  cannot  be  accurately  defined.  The  following  limi- 
tations have  been  regarded  as  reasonable:  Brown  v.  Cole,  14  Sim.  427  (one 
year);  Biggs  v.  Hoddinott,  [1898]  2  Ch.  307  (five  years);  Saunders  v.  Frost, 
5  Pick.  (Mass.)  259,  267  (six years,  — dictum);  Teevanv.  Smith,  20  Ch.  D.  724, 
729  (five  to  seven  years,  — dictum);  Abbe  v.  Goodwin,  7  Conn.  377  (fourteen 
years,  even  though  the  mortgagor  tendered  interest  in  full  to  the  end  of  the 
term).  Only  one  decision,  besides  that  in  the  principal  case,  has  been  found 
holding  such  a  stipulation  void.  Talbot  v.  Braddill,  i  Vern.  183  and  394 
(thirty-one  years).  But  the  rule  suggested  seems  consistent  with  the  general 
attitude  of  equity  toward  the  borrower.     See  i  Coote,  Mortgages,  13. 

Mortgages  —  Foreclosure  —  Junior  Mortgagee's  Right  to  Surplus. 
—  A  foreclosure  sale  was  conducted  by  a  receiver,  who  held  a  surplus  after  the 
debt  of  the  first  mortgagee  was  satisfied.  The  surplus  was  claimed  by  the 
mortgagor  and  the  junior  mortgagee,  who  had  not  applied  to  have  the  re- 
ceivership extended  for  his  benefit.  Held,  that  the  junior  mortgagee  is  entitled 
to  the  surplus.    Vogel  v.  Nachemson,  137  N.  Y.  App.  Div.  200. 

For  a  criticism  of  a  case  reaching  the  opposite  result,  see  21  Harv.  L. 
Rev.  61. 
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Municipal  Corporations  —  Franchises  and  Licenses  —  Enforcement 
OF  Penalty.  —  As  one  of  the  terms  of  its  franchise  to  a  street  railway  company, 
the  city  of  New  York  imposed  a  Ucense  fee  on  each  car  put  into  operation. 
Later  an  ordinance  was  passed,  fixing  a  penalty  of  fifty  dollars  per  day  for 
failure  to  pay  the  license  fee.  Held,  that  the  ordinance  is  void.  City  of  New 
York  V.  New  York  City  Ry.  Co.,  138  N.  Y.  App.  Div.  131. 

By  the  terms  of  its  franchise  the  plaintiff  agreed  to  have  its  street  railway  in 
operation  by  a  certain  date  or  to  forfeit  a  deposit  made  with  the  defendant 
city.  The  road  was  not  completed  at  the  time  set.  Held,  that  although  the 
sum  does  not  represent  liquidated  damages,  the  deposit  is  forfeited.  Whit- 
comb  V.  City  of  Houston,  130  S.  W.  215  (Tex.,  Ct.  Civ.  App.). 

Legislative  sanction  is  necessary  to  enable  a  municipality  to  grant  the  use 
of  its  streets  to  railways,  and  the  conditions  which  the  municipality  can  im- 
pose depend  upon  express  legislation  or  implications  therefrom.  Dillon, 
Municipal  Corporations,  4  ed.,  §§  717,  719.  A  condition  that  on  failure  to 
fulfill  its  agreement  with  the  city  the  grantee  of  the  franchise  should  forfeit  a 
certain  sum  has  generally  been  held  good,  on  one  or  the  other  of  two  grounds: 
(i)  Such  a  sum  has  been  held  to  be  liquidated  damages,  where  the  damage  to 
the  people  of  the  city  would  be  unascertainable.  Brooks  v.  City  of  Wichita,  1 14 
Fed.  297;  Turner  v.  City  of  Fremont,  170  Fed.  259.  (2)  As  the  state  can  im- 
pose a  duty  on  those  entering  into  relations  with  it,  and  a  penalty  for  breach  of 
such  duty,  so  a  city,  by  delegated  legislative  authority,  can  collect  the  entire 
sum  deposited,  as  a  statutory  penalty.  State  Trust  Co.  v.  City  of  Duluth,  70 
Minn.  257;  City  of  Salem  v.  Anson,  67  Pac.  190  (Ore.).  The  first  of  the  princi- 
pal cases  shows  clearly  that  a  penalty  is  invaUd  if  imposed  after  the  grant  of 
the  franchise,  but  the  second  shows  that  a  penalty  provided  for  by  the  terms 
of  the  grant  will  be  enforced. 

Parol  Evidence  Rule  —  Substantive  Law  Expressed  in  Terms  of 
Evidence.  —  Bills  and  Notes:  Oral  Agreement  to  Renew  at  Maturity. 
—  The  defendant  was  sued  as  maker  of  a  note,  and  pleaded  that  it  was  orally 
agreed  by  the  plaintiff  that  the  note  could  be  renewed  at  maturity  at  the  de- 
fendant's option.  Held,  that  this  plea  is  a  good  defense.  Lockyer  b"  Rhawn 
V.  Poth,  67  Leg.  Int.  219  (Pa.,  C.  P.,  Phila.  County,  March  17,  1910).  See 
Notes,  p.  55. 

Police  Power  -^  Regulation  of  Business  and  Occupations  —  Trading- 
Stamp  Companies.  —  A  statute  of  Minnesota,  in  effect,  made  illegal  the 
business  commonly  carried  on  by  trading-stamp  companies.  Held,  that  the 
statute  is  not  a  proper  exercise  of  the  police  power.  State  ex  rel.  Simpson  v. 
Sperry-Hutchinson  Co.,  126  N.  W.  120  (Minn.). 

The  defendant  was  indicted  under  a  statute  prohibiting  the  business  of  is- 
suing and  redeeming  trading-stamps.  Held,  that  the  statute  is  not  unconsti- 
tutional as  being  an  unreasonable  interference  with  the  freedom  of  trade  and 
contract.    District  of  Columbia  v.  Kraft,  38  Wash.  L.  Rep.  406  (D.  C). 

These  cases  seem  irreconcilable.  The  Minnesota  case  is  supported  by  the 
weight  of  authority.  People  v.  Dycker,  76  N.  Y.  Supp.  iii;  Ex  parte  Drexel, 
147  Cal.  763 ;  Young  v.  Commonwealth,  loi  Va.  853.  Only  two  decisions  and  one 
dictum  support  the  District  of  Columbia  case.  Lansburg  v.  District  of  Columbia, 
II  App.  D.  C.  512;  Humes  v.  Fort  Smith,  93  Fed.  857.  See  State  v.  Hawkins,  95 
Md.  133.  A  trading-stamp  company,  although  not  manifestly  illegal,  may 
reasonably  be  considered  as  a  parasite  on  legitimate  trade,  depending  for  its 
profits  on  the  desire  of  the  ignorant  to  gain  something  for  nothing,  and  on 
either  the  non-redemption  of  a  large  number  of  its  stamps  or  the  fraudulent 
overvaluation  of  its  "premiums."  If  such  a  view  may  not  unreasonably  be 
taken  by  a  legislature,  it  is  within  the  exercise  of  the  police  power  to  prohibit  it. 
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Powers  —  Release  of  Special  Powers  in  Gross.  —  Under  a  marriage 
settlement  a  fund  of  ;^ 60,000  was  given  in  trust  to  A  for  life,  and  after  her  de- 
cease to  her  issue  then  Uving  as  she  might  by  will  appoint,  and  in  default  of 
appointment  to  her  children  in  equal  shares.  By  deed  A  covenanted  with  one 
of  her  children  not  to  exercise  her  power  of  appointment  in  such  a  manner  as 
to  reduce  his  share  to  less  than  ^^ 7,000,  nor  so  as  to  postpone  the  vesting 
in  possession  of  such  share  beyond  the  period  of  her  death.  The  provisions 
of  the  will  were  inconsistent  with  this  agreement.  Held,  that  the  covenantee 
is  entitled  to  ;C7,ooo  in  possession,  not  under  the  deed  but  as  in  default  of 
appointment.  In  re  Evered,  102  L.  T.  Rep.  694  (Eng.,  Ct.  of  App.,  April  29, 
1910). 

For  a  discussion  of  the  decision  in  the  Chancery  Division,  see  23  Harv.  L, 
Rev.  394. 

Public  Service  Companies  —  Rights  and  Duties  —  Exclusive  Con- 
tract. —  The  defendant,  a  hotel  keeper,  made  a  contract  with  the  plaintiff 
telephone  company,  giving  it  the  exclusive  right  to  install  and  maintain  a  tele- 
phone exchange  in  the  hotel.  Held,  that  the  provision  granting  the  exclusive 
right  is  void.  Central  N.  Y.  Telephone  b'  Telegraph  Co.  v.  Averill,  92  N.  E.  206 
(N.  Y.). 

This  decision  aflfirms  that  of  the  Supreme  Court,  discussed  in  21  Harv.  L. 
Rev.  62. 

Public  Service  Companies  —  Rights  and  Duties  —  Right  to  Turn  off 
Water  for  Non-payment  of  Charges.  —  The  defendant  city,  engaged  in 
furnishing  water  to  its  inhabitants,  threatened  to  discontinue  service  to  the 
plaintiff  because  of  non-payment  of  charges.  There  was  a  bona  fide  dispute  as 
to  the  amount  due.  Held,  that  the  plaintiff  may  secure  an  injunction  restrain- 
ing such  action,  upon  filing  a  bond  guaranteeing  the  payment  of  any  sum  found 
to  be  owing.    City  of  Mansfield  v.  Humphreys  Mfg.  Co.,  92  N.  E.  233  (Oh.). 

When  a  municipal  corporation  undertakes  to  supply  its  inhabitants  with 
water  or  gas,  it  acts  not  by  virtue  of  any  rights  of  sovereignty  but  merely  in 
the  capacity  of  a  private  corporation.  Western  Saving  Fund  Society  v.  City  of 
Philadelphia,  31  Pa.  St.  175.  And  since  it  is  engaged  in  pubhc  service,  it  is 
under  obligation  to  serve  aU  who  come  within  its  profession  and  tender  the 
necessary  charges.  Wood  v.  City  of  Auburn,  87  Me.  287.  Some  courts  have 
held  that  service  may  be  discontinued  where  an  undisputed  bill  remains  un- 
paid. Jones  V.  Nashville,  109  Tenn.  550.  But  failure  to  exercise  the  right  of 
withdrawal  immediately,  and  acceptance  of  payment  for  water  subsequently 
furnished,  have  been  held  to  constitute  a  waiver  of  the  right.  Wood  v.  City  of 
Auburn,  supra.  Other  courts  have  held  that  non-payment  of  water  rents  by  a 
former  tenant  of  premises  does  not  justify  the  company  in  refusing  service  to  a 
new  tenant.  Turner  v.  Revere  Water  Co.,  171  Mass.  329.  Contra,  Gerard  Life 
Insurance  Co.  v.  City  of  Philadelphia,  88  Pa.  St.  393.  Where  there  is  a  bon&fide 
dispute  as  to  the  amount  due,  it  is  generally  held  that  the  company  may  be 
enjoined  from  cutting  oflf  the  supply.  McEntee  v.  Kingston  Water  Co.,  165 
N.  Y.  27.  In  any  case  it  would  seem  to  be  a  violation  of  public  duty  to  refuse 
present  service  upon  tender  of  regular  rates,  on  the  ground  of  non-payment  of 
past  indebtedness. 

Receivers  —  Custody  of  Property  before  Appointment  of  Receiver. 
—  After  a  bill  to  dissolve  an  insolvent  corporation  had  been  filed  and  process 
served,  but  before  the  appointment  of  a  receiver,  property  of  the  corporation 
was  sold  on  execution,  without  the  permission  of  the  court.  Held,  that  the  sale 
was  void.    Cobb  v.  Camden  Savings  Bank,  76  Atl.  667  (Me.). 

Property  is  received  into  the  custody  of  the  court  impressed  with  all  the  exist- 
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ing  rights  and  equities  of  creditors.  American  Trust  &°  Savings  Bank  v.  Mc- 
Gettigan,  152  Ind.  582.  But  when  once  in  custodia  legis  it  ceases  to  be  subject 
to  seizure  and  sale  on  execution  without  leave  of  court.  Chalmers  v.  Littlefield, 
103  Me.  271.  In  their  determination  of  the  precise  stage  in  receivership  pro- 
ceedings at  which  property  comes  into  custodia  legis,  the  courts  disagree. 
Maryland,  following  the  old  rule,  places  it  at  the  time  when  the  receiver  ac- 
tually takes  possession  of  the  property.  Farmers^  Bank  v.  Beaston,  7  Gill  &  J. 
(Md.)  421.  The  majority  of  the  courts  now  accept  the  appointment  of  the  re- 
ceiver as  marking  the  transition.  Squire  v.  Princeton  Lighting  Co.,  72  N.  J.  Eq. 
883.  An  increasing  number  of  modem  decisions,  however,  place  the  time  as 
early  as  possible,  and  adopt  the  fihng  of  the  bill  and  service  of  process  as  the 
moment  of  the  passing  of  the  property  into  the  custody  of  the  court.  Riesner 
v.  Gulf,  Colorado  b"  Santa  Fe  Ry.  Co.,  89  Tex.  656.  This  last  view  recognizes 
that  a  greater  advantage  is  obtained  by  keeping  the  property  intact  while  the 
court  is  deliberating  as  to  its  disposition,  though  the  bill  may  finally  be  dis- 
missed, than  by  allowing  individual  creditors  more  time  in  which  to  go  against 
the  property. 

Shipping  —  Liability  of  Shipper  of  Dangerous  Goods.  —  The  defend- 
ant, a  transportation  company,  shipped  on  a  common  carrier's  barge  ferro- 
siUcon,  billed  as  "ordinary  cargo."  The  fumes  killed  the  barge-owner  and 
injured  his  wife.  The  defendant  knew  the  name  of  the  chemical,  but  was 
ignorant  of  its  dangerous  qualities.  There  was  no  neghgence.  Held,  that  the 
wife  can  recover.   Bamfield  v.  Goole  &•  Sheffield  Transport  C().,  [igio]  2  K.  B.  94. 

A  shipper  who  knows  of  the  dangerous  nature  of  his  goods  is  Liable  for  any 
damage  resulting  from  his  omission  to  give  notice  to  the  carrier.  Boston  6* 
Albany  R.  Co.  v.  Shanly,  107  Mass.  568;  Farrant  v.  Barnes,  11  C.  B.  N.  s.  553. 
But  where  neither  scienter  nor  negligence  is  alleged,  it  has  been  doubted  whether 
a  shipper  would  be  Uable.  Per  Crompton,  J.,  in  Brass  v.  Maitland,  6  E.  & 
B.  470,  491 ;  Lord  Ellenborough,  C.  J.,  in  Williams  v.  East  India  Co.,  3  East 
192,  200.  The  decision  in  the  principal  case,  however,  is  not  without  prece- 
dent. Pierce  v.  Winsor,  2  Spr.  (U.  S.)  35;  Brass  v.  Maitland,  supra.  See 
Hearne  v.  Carton,  2  E.  &  E.  66.  The  court  rested  its  decision  upon  the  ground 
that  there  was  an  impUed  warranty  that  the  goods  were  safe,  and  that  the  ship- 
per was  liable  for  damage  occurring  from  a  breach  of  that  warranty.  This 
broad  rule  is  unnecessary  for  the  decision  of  the  case.  BiUing  ferro-siUcon  as 
"ordinary  cargo  ".constituted  a  misrepresentation,  and  for  damage  resulting 
from  the  carrier's  reUance  on  this  description,  the  shipper  should  be  Uable. 
To  imply  a  warranty  that  the  goods  are  safe  is  subject  to  the  two  objections 
that  it  presumes  as  a  fact  what  may  not  be  the  fact,  and  that  it  imposes  undue 
hardship  on  the  shipper. 

Statutes  —  Interpretation  —  "  Person  of  the  Negro  or  Black  Race." 
—  A  statute  made  concubinage  "between  a  person  of  the  Caucasian  or  white 
race  and  a  person  of  the  negro  or  black  race"  a  felony.  Held,  that  an  octoroon 
(or  person  having  one-eighth  negro  blood)  is  not  a  person  of  the  negro  or  black 
race  within  the  meaning  of  the  statute.    State  v.  Treadaway,  52  So.  500  (La.). 

Most  of  the  statutory  definitions  of  the  word  "negro"  are  broad  enough  to 
include  an  octoroon.  Code  of  Ala.,  1907,  §  2;  Gen.  Stats.  Fla.,  1906,  §  i. 
But  wherever  the  question  has  been  considered  by  the  courts  independently 
of  statutory  definitions,  their  conclusions  have  been  in  accord  with  the  prin- 
cipal case.  Felix  v.  State,  18  Ala.  720;  Monroe  v.  Collins,  17  Oh.  St.  665.  The 
miscegenation  statutes  of  other  states,  where  there  is  no  arbitrary  definition  of 
the  word  "negro,"  to  include  a  case  like  the  present,  invariably  add  to  "negro" 
the  words  "or  mulatto,"  "or  person  of  negro  descent  to  the  third  generation 
inclusive,"  or  the  Uke.    Stats,  Ky.,  1909,  §  4615;  Rev.  Stats.  Mo.,  1899, 
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§  2174;  Code  of  Tenn.,  1896,  §  4186.  That  the  terms  "negro"  and  "colored 
person"  have  been  regarded  as  interchangeable  in  Virginia  is  due  to  the 
narrow  statutory  definition  of  the  latter  term  in  that  state  —  "a  person  with 
one-fourth  or  more  of  negro  blood."  Code  of  Va.,  1873,  c.  103,  §  2;  Jones  v. 
Commonwealth,  80  Va.  538.  The  case  is  not  weakened  by  the  court's  admission 
that  in  ordinary  social  regulations  the  word  "negro"  might  receive  a  different 
interpretation.  Cf.  Pen.  Code  Tex.,  1895,  §§  347,  loio.  The  decision,  further- 
more, is  sustained  by  the  rule  that  penal  statutes  are  to  be  construed  strictly 
in  favor  of  the  accused.  See  Endlich,  Interpretation  of  Statutes,  §§  329- 
339. 

Tenancy  in  Common  —  Possession  by  One  Tenant:  Liability  to  Co- 
Tenants  for  Use  and  Occupation.  —  In  partition  proceedings  between 
tenants  in  common,  a  claim  for  rent  was  made  against  one  of  the  parties,  who 
had  occupied  the  premises  alone,  but  without  unlawful  exclusion  of  his  co- 
tenants,  and  under  no  agreement  as  to  rent.  Hdd^  that  the  claim  should  be 
denied.    Field  v.  Field,  8  East.  L.  Rep.  374  (Prince  Ed.  Is.,  Ct.  Ch.). 

At  common  law,  if  one  tenant  in  common  occupied  aU  the  land,  a  co-tenant 
had  no  remedy  unless  he  had  been  ejected  or  had  appointed  the  other  his  bailiff. 
Coke  Lit.  199  b.  By  statute  of  4  Anne,  c.  16,  §  27,  an  action  was  allowed 
against  a  co-tenant  "for  receiving  more  than  comes  to  his  just  share  or  propor- 
tion." But  as  construed  in  England  and  some  states,  this  applies  only  when 
rent  or  other  profit  is  received  from  a  third  person.  Henderson  v.  Eason,  17 
Q.  B.  701;  Badger  v.  Holmes,  72  Mass.  118.  The  decision  in  the  principal  case 
is  in  accord  with  the  prevailing  view.  Israel  v.  Israel,  30  Md.  120;  Reynolds 
V.  Milmeth,  45  la.  693.  But  by  statute  in  some  states,  and  by  judicial  decision 
in  others,  a  sole  occupying  tenant  is  liable  for  use  and  occupation.  R.  I.  Gen. 
Laws,  1909,  c.  337,  §  i;  Gage  v.  Gage,  66  N.  H.  282.  Considerations  of  fair- 
ness commend  this  result.  According  to  the  legal  conception  of  tenancies  in 
common,  however,  each  co-tenant  has  a  right  to  every  part  of  the  common 
property.  If  one  is  left  in  sole  possession,  therefore,  he  does  not  exceed  his 
rights  in  occupying  the  whole. 

Trade  Secrets  —  Remedies  for  Divulgence.  —  The  plaintiff,  who  owned 
a  secret  formula  for  making  medicine,  agreed  to  tell  the  secret  to  the  defendant 
and  to  use  the  medicine  in  his  sanitarium.  In  return  the  defendant  promised 
to  keep  the  formula  secret  and  to  pay  the  plaintiff  certain  wages  and  a  commis- 
sion. The  defendant  divulged  the  formula.  Held,  that  the  plaintiff  can  re- 
cover in  tort.    Roystone  v.  Woodbury  Institute,  67  N.  Y.  Misc.  265  (Sup.  Ct.). 

The  duty  to  refrain  from  divulging  trade  secrets  is  imposed  by  law  as  an 
incident  to  any  confidential  relationship.  M orison  v.  Moat,  9  Hare  241;  Aber- 
nethy  v.  Hutchinson,  3  L.  J.  Ch.  209,  219.  An  express  promise  of  secrecy  would 
seem  but  an  iteration  of  the  duty  already  existing,  and  of  itself,  therefore,  no 
legal  consideration  to  support  a  promise  in  return.  See  Thum  Co.  v.  Tloczynski, 
114  Mich.  149,  157.  But  if  there  is  further  and  sufficient  consideration,  a 
contract  of  secrecy  gives  but  an  alternative  remedy.  Peabody  v.  Norjolk,  98 
Mass.  452,  460.  See  Mechem,  Agency,  §  476.  From  the  nature  of  the  right 
protected,  relief  is  generally  sought  in  equity.  The  failure  of  the  courts  to  point 
out  clearly  whether  the  basis  of  equitable  relief  is  by  way  of  injunction  to 
prevent  a  breach  of  the  relational  duty,  or  of  specific  performance  of  the  valid 
contract  between  the  parties,  has  led  to  confusion  as  to  the  nature  of  the  right. 
Morison  v.  Moat,  supra.  See  11  Harv.  L.  Rev.  262;  20  id.  143.  The  main 
case  recognizes  that  the  right  does  not  necessarily  rest  upon  contract,  but 
exists  as  an  incident  to  a  confidential  relationship. 

Waters  and  Watercourses  —  Tidal  Waters  —  Right  of  Federal 
Government  to  Improve  Navigation.  —  The  defendant  was  under  con- 
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tract  with  the  United  States  government  to  dredge  a  channel  in  navigable 
waters.  The  submerged  land,  title  to  which  was  derived  from  an  early  colonial 
patent,  had  been  leased  to  the  plaintiff,  and  was  being  used  by  it  as  an  oyster 
bed.  Held,  that  the  defendant  cannot  be  restrained  from  proceeding  under 
his  contract,  and  that  the  plaintiff  is  not  entitled  to  compensation.  Lewis 
Blue  Point  Oyster  Cultivation  Co.  v.  Briggs,  91  N.  E.  846  (N.  Y.). 

The  title  conveyed  by  the  early  grant  from  the  king  under  which  the  plain- 
tiff claimed  was  necessarily  subject  to  the  pubUc  right  of  navigation.  See 
Hale,  De  Jure  Maris,  i  Hargrave's  Tracts,  36.  The  government  of  the 
United  States  succeeded  to  the  control  of  navigation,  hence  all  submerged 
land  is  held  subject  to  this  servitude.  Gibson  v.  United  States,  166  U.  S.  269. 
It  follows  that  there  is  no  taking  of  property  entitUng  to  compensation,  if,  in 
the  exercise  of  this  right,  the  flow  of  the  water  is  diverted,  or  its  level  raised 
so  as  to  diminish  the  value  of  the  land.  South  Carolina  v.  Georgia,  93  U.  S.  4; 
Crocker  v.  Champlin,  202  Mass.  437.  It  is  also  generally  held  that  the  govern- 
ment may  use  even  the  submerged  land  itself  to  accomplish  its  purpose.  South 
Carolina  v.  Georgia,  supra.  Such  cases,  however,  could  usually  be  based  on 
the  rule  ^'de  minimis  nan  curat  lex.  See  Bent  v.  Emory,  173  Mass.  495.  But 
on  the  theory  that  the  right  to  improve  navigation  necessarily  includes  the 
right  to  use  the  submerged  land  itself  for  that  purpose,  the  weight  of  authority 
holds  in  accordance  with  the  principal  case  that  the  rule  as  to  compensation 
is  the  same  even  when  substantial  damage  is  done.  Lane  v.  Smith,  71  Conn. 
65.    Contra,  Bent  v.  Emory,  supra. 
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International  Law.  By  George  Grafton  Wilson  and  George  Fox  Tucker, 
Fifth  edition.  New  York:  Silver,  Burdett  and  Company,  1910.  pp.  xix, 
505. 

Handbook  of  International  Law.  By  George  Grafton  Wilson.  St.  Paul: 
West  Publishing  Company.    1910.    pp.  xxiii,  623. 

These  two  books,  largely  by  the  same  author,  present  the  elementary  doc- 
trines of  international  law  briefly  and  adequately.  Each  voliune  gives  in  an 
appendix  the  more  important  documents,  from  the  Declaration  of  Paris,  1856, 
to  the  Declaration  of  London,  1909,  including  the  Hague  Conventions  of  1907. 
In  selection  and  order  of  topics  treated  in  the  text,  the  two  works  resemble 
each  other.  The  chief  diversity  is  that  the  larger  volume  gives  rather  numerous 
extracts  from  treaties  and  judicial  opinions. 

As  international  law  still  stands  outside  the  ordinary  lawyer's  circle  of 
studies,  and  must  continue  so  to  stand  as  long  as  its  doctrines  are  indefinite  or 
are  not  cognizable  in  national  courts  or  in  international  tribunals  of  a  distinctly 
judicial  nature,  the  lawyer's  chief  interest  in  these  volumes,  which  exhibit  the 
subject  in  its  latest  development,  is  to  ascertain  to  what  extent  international 
law  has  now  become  lawyer's  law.  The  larger  work,  by  presenting  the  lead- 
ing principles  in  blackletter  ty^t,  facilitates  this  inquiry,  and  seqms  to  indicate 
that  at  least  one-fifth  of  the  subject  has  reached  a  condition  which  a  lawyer 
must  concede  to  be  within  the  jurisdiction  of  lawyers  and  of  courts. 

Perhaps  it  will  be  well  to  give  examples.  A  principle  which  cannot  be  called 
lawyer's  law,  but  which  must  be  stated  in  a  treatise  on  international  law,  is: 
"The  breaking  of  diplomatic  relations  is  an  evidence  of  strained  relations  be- 
tween states,  and  is  often  the  step  preceding  war."  (Handbook,  229.)  An 
example  of  a  principle  which  any  lawyer  would  call  a  proposition  of  law  is: 
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"In  order  to  incur  Uability  for  its  breach,  a  neutral  must  have  knowledge  of  the 
existence  of  a  blockade."    (Handbook,  444.) 

To  determine  whether  a  principle  is  properly  to  be  termed  a  proposition  of 
law  is  not  always  easy,  and  it  may  be  that  the  estimate  of  one-fifth  would  not 
gain  unanimous  approval;  but  it  is  certain  that  already  a  very  considerable 
part  of  the  subject  is  real  law,  that  the  documents  in  the  appendices  to  these 
two  volumes,  as  far  as  recognized  by  nations,  are  similar  to  statutes,  that  the 
decisions  of  national  courts  as  to  citizenship,  prize,  and  other  topics  are  similar 
to  other  judge-made  law,  that  future  international  agreements  and  also  decisions 
of  international  judicial  tribunals  will  add  similar  matter,  and  that  by  and  by 
international  law  will  cease  to  be  challenged  when  it  seeks  a  place  in  the  circle 
of  legal  science.  For  the  present,  only  here  and  there  will  a  lawyer  pay  atten- 
tion to  the  subject;  and  that  occasional  lawyer  will  find  either  one  of  these 
volumes  well  adapted  to  his  use. 


A  Pocket  Code  of  the  Rules  of  Evidence  in  Trials  at  Law.  By  John 
Henry  Wigmore.  Boston:  Little,  Brown  and  Company.  1910.  pp.  liii, 
566.    i6mo. 

Professor  Wigmore's  four- volume  "Treatise  on  the  System  of  Evidence," 
which  appeared  in  1904- 190  5,  was  characterized  by  its  reviewer  in  these  pages 
as  the  "most  complete  and  exhaustive  treatise  on  a  single  branch  of  our  law 
that  has  ever  been  written."  The  volume  now  under  review  is  in  the  nature 
of  a  concise  summary  of  the  rules  developed  by  the  larger  work,  omitting  the 
historical  and  theoretica,l  chapter  introductions  of  the  latter,  but  maintaining 
in  large  degree  its  general  characteristics  and  analysis.  The  peculiarity  of 
Professor  Wigmore's  analysis  and  the  oddity  of  his  terminology  were  commented 
upon  in  a  prior  review.  18  Harv.  L.  Rev.  478.  The  general  practitioner  who 
has  culled  his  knowledge  of  the  law  of  evidence  from  Stephen  and  Greenleaf 
feels  ill  at  ease  in  reading  of  such  monstrosities  as  "autoptic  proference," 
"prophylactic  rules,"  or  "viatoral  privilege."  The  author  persists  in  the  use 
of  these  unfamiliar  terms,  though  they  provoked  much  objection  both  in  his 
notes  to  his  edition  of  Greenleaf  and  in  the  larger  "Treatise."  Yet,  as  the 
"Treatise"  has  already  established  itself  as  the  master  authority  on  the  law 
of  evidence,  so,  in  spite  of  its  idiosyncrasies,  the  present  "Code"  must  inevita- 
bly prove  a  most  useful  work  of  a  type  sui  generis. 

The  author's  object  is  twofold:  "to  provide  the  practitioner  with  a  handy 
summary  of  the  existing  rules  of  evidence;  and  at  the  same  time  to  state  them 
in  a  scientific  form  capable  of  serving  as  a  code."  It  is  in  the  former  capacity 
that  the  volume  will  prove  most  useful  to  the  profession.  Concise  in  state- 
ment, with  a  careful  system  of  cross-referencing  to  bring  out  the  many  rules 
potentially  applicable  to  a  given  problem,  and  with  a  thorough  index,  it  is  a 
handy  tool  for  the  hurried  lawyer  in  the  court-room.  In  form  the  "Code"  is 
more  like  the  familiar  "Digest"  of  Sir  J.  F.  Stephen  than  the  shorter  modern 
works  —  such  as  Hughes  —  intended  for  the  student  as  well  as  for  the  prac- 
titioner. Though  it  does  not  purport  to  theorize,  it  reflects  through  an  easily 
understood  system  of  brackets  the  sometimes  questioned  opinions  of  the 
author  as  to  "what  is  not  yet  the  law  anywhere  but  ought  to  be"  and  "what 
is  the  law  in  every  jurisdiction  but  ought  not  to  be  law. "  The  same  typo- 
graphical device  is  used  to  indicate  the  variances  in  the  niles  of  different 
jurisdictions. 

The  present  edition  contains  citations  only  to  the  author's  more  extensive 
treatise,  providing  by  alternate  blank  pages  space  for  annotations  of  decisions 
and  statutes  in  the  particular  jurisdiction  of  the  owner.  A  series  of  completely 
annotated  "Local  Editions"  is  promised:  these  will  be  awaited  with  eagerness. 
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The  workmanship  of  the  volume  deserves  special  commendation.  Printed  on 
an  excellent  quality  of  thin  paper,  gilt-edged  and  bound  in  flexible  black  mo- 
rocco, the  "Code"  is  a  most  attractive  pocket  companion.  R.  T.  s. 


The  People's  Law,  or  Popular  Participation  in  Law-Making.  A  study 
in  the  Evolution  of  Democracy  and  Direct  Legislation.  By  Charles  S. 
Lobingier.    New  York:  The  MacmUlan  Company.     1909.    pp.  xxi,  429. 

This  is  a  timely  work.  It  is  the  outgrowth  of  a  careful  scholar's  investiga- 
tion into  the  vahdity  of  some  recent  American  state  constitutions  proclaimed 
without  ratification  by  the  people.  The  work  bristles  with  citations,  foot- 
notes, transcripts  from  ancient  documents,  and  might  repel  the  reader  un- 
willing to  wander  in  what  might  strike  him  as  merely  another  weary  waste  of 
academic  discussion.  But  although  purely  judicial  in  tone,  the  book  contains 
much  of  the  greatest  encouragement  to  the  lover  of  American  traditions,  and 
leads  to  a  strengthened  faith  in  the  doctrine  of  the  sovereignty  of  the  people. 
It  shows  from  historical  sources  previously  little  explored  the  abiding  char- 
acter of  the  demand  for  government  by  consent.  It  imphes  irresistibly  the 
necessity  for  direct  popular  participation  in  law-making  if  the  blessings  of 
permanence  and  tranquillity  are  to  be  secured.  Professor  Howard  weU  says 
in  the  introduction  that  the  evolution  traced  by  Professor  Lobingier  "yields 
many  a  lesson  of  vital  import  to  those  seriously  interested  in  the  welfare  of 
American  society." 

Though  the  academic  interest  attaching  to  this  book  would  be  quickly  ap- 
preciated by  any  thoughtful  reader,  its  striking  timehness  is  especially  realized 
by  those  familiar  with  the  rapidly  strengthening  but  widely  misunderstood 
movement  for  the  initiative  and  referendum  in  our  cities  and  states.  Profes- 
sor Lobingier's  work  supplies  a  historical  setting  and  background  for  this 
movement  of  a  most  impressive  character  to  which  its  friends  and  foes  aUke 
may  be  directed  to  their  advantage. 

The  book  derives  its  vital  character  not  only  from  the  vitality  of  the  subject 
—  the  study  of  the  source  of  authority  in  government  —  but  from  the  pains- 
taking fidelity  with  which  the  work  has  been  done.  The  author  keeps  himself 
very  much  in  the  background  and  makes  great  masses  of  original  documents 
and  records  speak  for  themselves.  He  calls  attention  to  the  fact  that  govern- 
ments were  originally  "more  or  less  popular,  succeeded  by  a  monarchical  and 
then  a  delegate  system  which,  in  turn,  are  supplanted  by  one  completely  direct 
and  popular."  He  then  states  that  his  principal  theme  is  "to  show  in  detail 
how  this  cycle,  so  far  as  completed,  has  been  accompUshed." 

One  can  hardly  see  that  a  cycle  has  been  accomplished  or  for  the  indefinite 
future  is  likely  to  be,  unless  the  present  large  units  of  population,  cities,  states, 
and  nations  are  to  undergo  dispersion  and  subdivision. 

It  can  hardly  be  admitted  that  we  are  nearing  the  finish  of  a  cycle.  We  need 
not  accept  so  dispiriting  a  figure  as  that.  Might  it  not  better  be  said  that  we 
are  completing  a  turn  of  a  spiral  of  human  development  and  are  coming  more 
universally  than  ever  to  an  acceptance  of  the  principles  of  the  folk-moot  of 
the  early  tribes  as  a  foundation?  Certainly  we  are  accepting  and  utilizing 
them  at  a  much  higher  level,  thanks  to  the  acquirement,  among  many  other 
things,  of  universal  education,  improved  means  of  communication,  and  the 
principle  of  representative  government.  For  all  of  these  permit  the  massing 
of  humanity  for  the  purposes  of  government  in  ever  greater  and  greater  units, 
which  if  accompanied  with  proper  regard  to  local  interests,  must  be  regarded 
as  in  the  line  of  substantial  and  permanent  progress. 

To  the  reviewer  it  does  not,  after  all,  seem  so  much  a  cycle  which  the  author 
has  traced  as  a  rigorous  and  triumphant  evolution  of  an  imperishable  and  un- 
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quenchable  human  aspiration,  the  love  of  Uberty  and  self-government,  based 
largely,  whether  consciously  or  not,  in  the  faith  that  the  legitimate  interests 
of  the  individual  are  not  only  perfectly  compatible  with  the  good  of  all,  but 
will  in  the  long  run  receive  a  degree  of  stable  support,  if  the  masses  are  actually 
in  control  of  their  own  affairs,  which  cannot  be  otherwise  attained. 

The  plan  and  arrangement  of  the  book  may  be  briefly  outlined  as  follows. 
At  the  outset  attention  is  called  to  the  popular  assembly  or  folk-moot  as  "one 
of  the  conspicuous  features  of  the  public  hfe  of  early  Aryan  peoples."  The 
author  then  rapidly  traces  the  survivals  of  law-making  by  such  assemblies 
through  the  centuries  up  to  the  time  of  the  Reformation,  when  he  shows  the 
great  impetus  given  the  institution  through  the  church  covenants  of  that 
time.  After  having  thus  taken  firm  root  in  Great  Britain,  popular  ratification 
of  pubUc  law  became  a  more  or  less  clearly  developed  principle  in  all  the  Ameri- 
can colonies,  particularly  in  New  England,  where  a  pure  democracy  was  realized 
and  has  been  retained  in  the  town  meetings.  This  takes  up  the  first  third  of 
the  book.  Considerably  more  space  still  is  there  devoted  to  a  survey  of  popu- 
lar constitution-making  in  the  United  States,  and  the  remainder  of  the  book, 
about  a  sixth  of  it,  is  given  up  to  a  very  condensed  account  of  popular  participa- 
tion in  ordinary  law-making  both  in  the  United  States  and  elsewhere,  including 
the  Scandinavian  countries,  France,  Italy,  Latin  America,  and  Australia.  The 
experience  of  the  last  fifty  years  in  Switzerland  is  practically  ignored,  for  the 
somewhat  astonishing  reason  that  "it  could  not  be  adequately  treated  in  less 
than  a  volume  and  no  review  of  it  will  be  attempted  here."  However  this  may 
be,  one  cannot  help  wishing  something  of  it  might  have  been  included,  or  that 
Professor  Lobingier  may  some  time  favor  us  with  the  special  volume  which  it 
may  be  agreed  it  deserves. 

There  i?  a  copious  bibliography,  but  among  the  works  on  Switzerland  one 
notes  at  once  the  omission  of  the  works  of  Keller,  Th.  Curti,  and  Stiissi. 

A  reader  wishing  to  get  the  gist  of  the  work  may  well  read  the  chapter 
(chap,  xxvi)  recapitulating  the  result  of  popular  constitution-making  in  the 
United  States.  Objections  often  offered  by  theorists  to  such  practices  are  there 
crushingly  answered  —  and  more  yet  might  be  added  from  some  of  the  most 
recent  American  methods  of  acquainting  voters  with  the  merits  of  measures 
submitted  to  them.  Few  readers  woiild,  however,  lay  down  the  book  on  con- 
cluding this  chapter.  There  is  much  to  tempt  and  repay  them,  both  in  the 
chapters  preceding  this  fine  summary  and  in  the  subsequent  chapters. 

In  conclusion  it  may  simply  be  reasserted  that  this  work  is  one  of  great  value 
and  encouragement  to  the  lover  of  American  traditions  and  ideals  who  wishes 
to  see  them  advance  to  a  more  perfect  fruition.  It  should  be  carefully  read 
by  any  student  of  the  modern  tendency  toward  direct  legislation. 

I"  J.  J. 


General  Theory  of  Law.    By  N.  M.  Korkunov.    Translated  by  W.  G.  Hast- 
ings.   Boston:  The  Boston  Book  Company.     1909.    pp.  xiv,  524. 

The  title  is  somewhat  misleading.  A  large  part  of  this  book  is  given  up  to 
the  history  of  conceptions  of  law,  before  the  author  evolves  the  theory  satis- 
factory to  him  and  proceeds  with  its  application. 

The  student  at  the  usual  American  law  school,  and  of  course  the  lawyer  in 
practice,  consider  specific  laws  in  their  application  to  actual  cases,  and  are  not 
usually  led  to  concern  themselves  very  deeply  with  any  preliminary  philosoph- 
ical "whys"  and  "wherefores."  Sometimes,  however,  when  student  or  lawyer 
has  reduced  some  principle  apparently  to  its  lowest  terms,  he  finds  himself 
brought  face  to  face  with  premises,  assumed  as  axioms  for  the  usual  purposes 
of  his  discussion,  which  yet  do  not  seem  wholly  satisfactory.  In  the  first  book 
of  this  work,  under  the  heading  "Conceptions  of  the  Law,"  theories  as  to  the 
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fundamental  nature  of  law,  adopted  by  various  writers,  are  considered  in  their 
logical  and  historical  aspects.  The  point  of  view  is  broad  and  undidactic.  In 
the  rapidity  and  clearness  of  this  analysis  lies,  as  it  seems  to  the  reviewer,  the 
greatest  value  of  the  "  General  Theory  of  Law."  Although  the  reader  is  intro- 
duced to  writers  on  legal  theory,  some  of  whom  must  be  known  only  by  name, 
if  at  all,  he  discovers  that  many  of  their  doctrines  have  a  famihar  ring  in  his 
ears.  Some  of  these  doctrines  he  may  find  that  he  has  himself  unconsciously 
adopted.  To  know  what  place  they  occupy  in  the  history  of  legal  theory  cannot 
fail  to  be  valuable  and  interesting;  it  may  also  be  surprising,  and  not  wholly 
gratifying. 

So  far  as  a  definition  of  law  can  be  contained  in  a  phrase,  the  one  at  which  the 
author  eventually  arrives  in  the  course  of  his  historical  discussion  is  that  law 
is  the  "delimitation  of  interests."  In  the  second  and  third  books  are  treated 
such  large  social  forces  as  enter  into  this  delimitation.  Since  the  greater  part  of 
the  author's  concern  is  with  the  elements  which  determine  the  rules,  rather 
than  with  the  interests  themselves,  the  student  or  lawyer  trained,  in  specific 
instances  feels  in  his  footing  a  Uttle  unsteadiness,  which  is  not  diminished  by 
the  fact  that  many  of  the  illustrative  examples  —  and  their  entire  number  is 
not  too  numerous  —  are  unfamiliar. 

The  last  book,  entitled  "  Positive  Law,"  contains  more  of  the  sort  of  material 
included  in  the  usual  works  on  "Jurisprudence,"  —  how  actual  legal  conditions 
meet  the  test  of  theory.  Since  a  Russian  is  the  author,  and  the  book  is  for 
Russian  students  in  the  first  place,  particular  attention  is  naturally  paid  to 
Russian  law. 

Whether  or  not  the  author  is  followed  in  all  his  surprisingly  ingenious  theories, 
the  reader  will  find  many  detached  paragraphs  and  statements  most  stimulating 
to  his  imagination.  For  example,  when  the  author,  in  pointing  out  the  line  of 
demarcation  between  moraUty  and  law,  says:  "Morality  furnishes  the  criterion 
for  the  proper  evaluation  of  our  interests;  law  makes  out  the  limits  within  which 
they  ought  to  be  confined.  To  analyze  out  a  criterion  for  the  evaluation  of  our 
interests  is  the  function  of  morality;  to  settle  the  principles  of  the  reciprocal 
delimitation  of  one's  own  and  other  people's  interests  is  the  function  of  law." 

The  translator's  task  has  obviously  been  an  exceedingly  difficult  one.  Much 
of  the  literature  of  legal  theory  has  been  in  foreign  tongues.  Many  words  and 
phrases  have  acquired  a  technical  meaning,  which  cannot  be  reproduced  by 
literal  translation.  Professor  Korkunov  has  not  confined  himself  to  Russian 
for  his  vocabulary.  The  equivalents  adopted  by  Professor  Hastings,  though 
sometimes  strained  and  unusual,  are  not  lengthy  paraphrases.  For  this  reason, 
and  because  the  labor  of  the  translator  seems  to  have  been  a  labor  of  love,  the 
text  is  easy  and  pleasant  to  read,  and  does  not  exhaust  the  attention. 

A.  T.  w. 


A  Manual  of  Mepical  Jurisprudence.    By  Marshall  D.  Ewell.    Second 
Edition.    Boston:    Little,  Brown,  and  Company.    1909.    pp.  x,  407. 

In  this  book,  the  first  edition  of  which  was  published  in  1887,  the  author 
presents  a  general  survey  of  the  field  of  medical  jurisprudence.  The  leading 
topics  of  the  science  are  treated  with  a  reasonable  degree  of  completeness, 
excepting  only  the  topics  of  insanity  and  toxicology.  Of  these  only  outUnes 
are  attempted  on  account  of  lack  of  space.  The  author  states  principles  clearly 
and  develops  them  with  sufficient  fullness  to  make  the  book  useful  as  an  intro- 
duction to  the  subject  or  as  a  means  of  review.  Except  as  an  introduction,  an 
attorney  might  have  httle  occasion  to  use  it;  for  in  the  trial  of  cases  depending 
on  matters  connected  with  medicine  or  surgery,  he  would  often  want  a  fuller 
treatment  of  the  special  branch  involved,  while  the  legal  information  is  of 
rather  a  general  nature. 
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The  changes  in  the  second  edition  made  to  conform  with  the  present  state 
of  the  science  are  comparatively  few.  One  would  expect,  for  example,  to  find 
some  mention  of  the  medico-legal  bearing  of  the  X-rays.  At  the  end  of  each 
chapter  references  have  been  added,  and  in  the  bibUography  the  most  recent 
and  exhaustive  treatises  are  included.  The  book  seems  admirably  adapted  for 
the  use  of  students.  r.  t.  h. 
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tates IN  Pennsylvania.  By  John  Marshall  Gest.  Philadelphia:  T.  & 
J.  W.  Johnson  Company.     1909.    pp.  xx,  152. 

The  writer  apologetically  prefaces  his  work  with  the  remark  of  Lawyer 
Thompson  in  the  Ordeal  of  Richard  Feverel:  "Ours  is  an  occupation  which 
dries  the  blood."  And,  indeed,  the  title  suggests  the  very  humdrum  of  law 
practice,  —  the  labored  efforts  of  the  scrivener  and  the  routine  processes  of 
administration.  But  the  author's  work  beUes  his  own  confession.  On  the  dull- 
est subjects  its  pages  are  illuminated  by  quaint  illustrations  drawn  from 
Coke's  Littleton,  and  the  Doctor  and  Student,  and  other  old  masters  in  the 
law.  The  author  combines  the  lore  of  the  antiquary  with  the  practical  wisdom 
of  experience.  A  subtle  humor  pervades  his  exposition  of  the  most  formal 
doctrines  of  the  law,  but  the  humor  of  the  author  nowhere  rules  his  thought. 
The  book  is  truly  unique  in  that,  while  written  in  a  lighter  vein,  it  is  of  unusual 
accuracy  and  practical  value.  The  chapter  on  drawing  wills  points  out,  as 
can  only  be  done  by  an  experienced  guide,  the  many  pitfalls  that  beset  the 
path  of  the  unwary  testator,  and  his  lawyer  as  well.  The  chapter  on  the  settle- 
ment of  estates  shows  a  singularly  intimate  acquaintance  with  the  practice  in 
that  field.  The  book  as  a  whole  is  so  well  written  that  it  is  hoped  that  the  fact 
that  it  is  concerned  with  purely  local  law  will  not  prevent  it  from  enjoying  the 
general  circulation  which  it  merits.  ,  H.  r.  s. 
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more: King  Brothers.     1909.    pp.  xv,  287. 

The  scope  of  this  work  is  very  limited  and  the  main  principles  of  the  law 
of  suretyship  are  not  touched  upon.  The  author  confines  himself  within  the 
narrow  bounds  suggested  by  the  title.  Within  the  walls  of  the  subject  treated 
the  book  is  rather  a  collection  of  cases  arranged  under  appropriate  heads  and 
subheads,  than  a  work  in  which  the  underlying  principles  of  the  law  bearing 
on  the  subject  are  set  forth.  Indeed  the  author  says  that  "most  of  the  text  is 
in  the  words  of  the  law"  and  "very  Uttle  in  deduction  or  opinion  by  the 
author."  This  plan  the  writer  has  carried  out  Uterally,  and  there  are  long  ex- 
cerpts from  opinions  and  numerous  cases  are  cited  with  very  little  comment  to 
point  out  their  application.  The  book  is  rather  a  collection  of  briefs  on  the 
various  topics  treated  with  well-selected  cases  as  authorities.  As  such,  its  use 
is  very  limited  and  its  value  will  decrease  as  new  cases  are  adjudicated  by  the 
courts,  s.  ST.  F.  T. 
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POWERS   OF   REGULATION   VESTED    IN 
CONGRESS. 

THE  past  few  years  have  made  acute  the  conflict  respecting  the 
relative  legislative  powers  of  state  and  nation.  This,  no  doubt, 
is  largely  due  to  the  fact  that  only  recently  has  any  determined 
effort  been  made  to  secure  the  exercise  by  Congress  of  its  full  powers 
over  commerce  and  the  instrumentalities  thereof;  and  this  over- 
sight or  lack  of  initiative  on  the  part  of  our  legislators  has  led  to 
legal  confusion  which  will  probably  continue  until  the  opportunity 
is  offered  for  having  the  full  constitutional  powers  of  the  National 
Congress  clearly  defined  by  the  highest  judicial  authority. 

The  commercial  growth  and  expansion  of  the  United  States  is 
unprecedented  in  the  history  of  nations.  In  the  course  of  this 
wonderful  commercial  development,  many  legal  problems  have 
arisen  which  urgently  call  for  solution.  With  this  expansion  have 
come  new  rights  which  loudly  call  for  protection,  and  with  it,  too, 
abuses  which  no  less  loudly  demand  a  remedy.  Whenever  un- 
usual situations  present  themselves,  it  is  at  once  thought  that  the 
existing  laws  are  inadequate  to  meet  the  changed  conditions,  and 
new  legislation  is  forthwith  demanded. 

Such  demand  requires  due  thought  and  thorough  consideration 
of  the  relations  of  citizens  to  each  other,  the  relations  of  the  people 
to  property,  and  the  relations  of  government  to  both.  It  is  con- 
trary to  the  genius  of  our  institutions,  and  the  best  interests  of  the 
people,  that  the  government  should  control  the  ownership  and 
management  of  the  business  of  the  country;  yet  it  is  the  undoubted 
right,  and  should  be  the  duty,  of  the  government,  to  supervise 
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wisely  the  commercial  relations  of  its  citizens.  To  reach  a  sane 
solution  of  this  complex  question  involves  a  consideration  of  federal 
laws  and  their  relation  to  state  laws,  and  brings  up  for  discussion 
the  question  of  the  powers  of  regulation  vested  in  the  national  Con- 
gress. By  powers  of  regulation,  I  have  in  mind  the  ability  of 
Congress  to  deal  with  all  subjects  of  national  concern,  whether 
such  powers  be  expressly  granted  by,  or  fairly  implied  within,  the 
Constitution. 

In  the  solution  of  any  question  involving  the  powers  conferred 
by  the  Constitution  resort  must  be  had  to  interpretation  of  that 
instrument.  The  Constitution  does  not  expressly  delegate  to  Con- 
gress ''regulatory"  powers  as  that  term  is  now  commonly  accepted. 
Such  authority  must  be  found  in  "construction,"  and  "construc- 
tion "  always  engenders  opposition  —  in  fact  no  radical  legislation 
of  national  import  has  ever  been  enacted  without  encountering  the 
challenge  of  unconstitutionality.  New  legislation,  and  new  applica- 
tion of  existing  legislation,  are  therefore  certain  to  be  the  subject 
of  searching  judicial  inquiry. 

The  powers  of  regulation  which  are  here  treated  are  not  limited 
to  any  specific  form,  but  have  application  to  various  situations,  to 
which  changed  conditions  have  given  rise.  It  happens  that  the 
changes  have  been  largely  commercial  and  industrial,  and  therefore 
the  questions  necessarily  have  reference  to  these  subjects. 


I.   Articles  of  Confederation  and  the  Constitution. 

To  determine  the  application  of  law,  its  genesis  is  necessarily 
the  first  point  in  logical  order. 

Prior  to  the  Constitution  and  after  the  United  States  had  de- 
clared themselves  free  and  independent,  there  was  entered  into  what 
was  called  the  "Articles  of  Confederation  and  Perpetual  Union 
between  the  thirteen  original  Colonies." 

The  purpose  of  this  Confederation  was  practically  Umited  to  a 
friendly  arrangement  between  the  states,  without  yielding  any  of 
the  sovereignty,  independence,  powers,  or  substantial  rights  of  any 
state.  There  was  no  merger  of  state  interests  into  the  Confederated 
United  States  of  America,  and  there  was  no  provision  accepting 
the  sovereignty  of  the  United  States  of  America  over  the  citizens  or 
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the  powers  of  the  respective  states.  In  other  words,  it  was  merely- 
intended  by  these  several  states  to  establish  a  political  offensive 
and  defensive  compact,  without  yielding  any  of  their  independence 
or  sovereignty. 

It  was  soon  found  that  this  Confederation  did  not  serve  to  form 
a  strong  central  government.  Instead,  the  conflicts  and  competi- 
tion arising  between  the  people  of  the  different  states  invited  a 
spirit  of  unfriendhness  and  disunion.  To  assure  a  government 
to  advance  and  protect  the  people  of  all  the  States  effectively,  a 
new  fundamental  contract,  namely,  the  Constitution  of  the  United 
States,  was  adopted.  That  contract,  as  will  be  observed,  was  not  a 
compact  of  the  various  states  but  of  the  people  of  the  United  States, 
as  will  be  seen  from  the  Preamble,  which  reads: 

"We,  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect 
Union,  establish  Justice,  insure  domestic  Tranquility,  provide  for  the 
common  defence,  promote  the  general  Welfare,  and  secure  the  Bless- 
ings of  Liberty  to  ourselves  and  our  Posterity,  do  ordain  and  establish 
this  Constitution  for  the  United  States  of  America." 

A  reading  of  the  Articles  of  Confederation  and  the  Preamble  of 
the  Constitution  shows  clearly  the  wide  difference  in  the  purpose 
of  the  two  instruments.  The  Confederation  was  a  "loose  league  of 
friendship";  the  Union  created  by  the  Constitution  is  an  indissolu- 
ble entity  under  that  fundamental  contract  which  is  self-contained 
and  self-executing. 


II.    The  General  Powers  of  Congress. 

Though  perhaps  unnecessary,  it  is  well  to  call  attention  to  the 
provisions  of  the  Constitution  which  established  once  and  for  all 
time  the  relationship  of  the  states  to  the  Union,  and  determined  for- 
ever where  lay  the  supremacy  of  power.  Paragraph  2  of  Article  VI, 
the  clause  of  authority,  reads: 

"  This  Constitution  and  the  Laws  of  the  United  States  which  shall  be 
made  in  Pursuance  thereof,  and  all  Treaties  made,  or  which  shall  be 
made  under  the  Authority  of  the  United  States,  shall  be  the  supreme 
Law  of  the  land;  and  the  Judges  in  every  State  shall  be  bound  thereby; 
any  Thing  in  the  Constitution  or  Laws  of  any  State  to  the  Contrary 
notwithstanding." 
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Whenever  Congress  acts  within  its  powers  under  the  Constitu- 
tion, that  act  has  the  force  of  law  and  binds  the  people  and  every 
state  of  the  United  States. 

Ever  since  the  Constitution  was  adopted  it  has  been  insisted  that 
it  should  have  strict  construction.  Chief  Justice  Marshall,  how- 
ever, in  the  case  of  Gibbons  v.  Ogden,^  involving  the  p>ower  of  Con- 
gress to  regulate  commerce,  commenting  on  this  contention  that 
the  Constitution  should  be  strictly  construed,  said: 

"  This  instrument  contains  an  enumeration  of  powers  expressly  granted 
by  the  people  to  their  government.  It  has  been  said  that  these  powers 
ought  to  be  construed  strictly.  But  why  ought  they  to  be  so  construed  ? 
Is  there  one  sentence  in  the  Constitution  which  gives  coimtenance  to  this 
rule  ?  In  the  last  of  the  enumerated  powers,  that  which  grants,  expressly, 
the  means  of  carrying  all  others  into  execution,  Congress  is  authorized 
'to  make  all  laws  which  shall  be  necessary  and  prop>er'  for  the  purpose. 
But  this  limitation  on  the  means  which  may  be  used  is  not  extended  to 
the  powers  which  are  conferred;  nor  is  there  one  sentence  in  the  Consti- 
tution which  has  been  pointed  out  by  the  gentlemen  of  the  bar,  or  which 
we  have  been  able  to  discern,  that  prescribes  this  rule.  We  do  not,  there- 
fore, think  ourselves  justified  in  adopting  it." 

The  tendency,  characteristic  of  a  non-progressive  spirit,  is  to 
solicit  an  interpretation  of  the  Constitution  that  wiU  exclude  from 
its  protection  and  application  any  subject  that  may  be  new,  in- 
stead of  seeking  a  construction  which  will  enable  Congress  to  deal 
with  it  as  fairly  within  the  spirit  and  the  scope  of  the  Constitution. 
No  charter  drawu  for  the  guidance  of  a  great  nation,  the  develop- 
ment of  which  it  was  utterly  impossible  to  discern  in  advance,  could 
undertake  to  provide  in  express  terms  for  every  future  contingency. 
It  must  necessarily  have  been  framed  in  general  terms  and  depend 
upon  interpretation  for  its  application  to  changing  conditions. 

Mr.  Justice  Story  in  the  case  of  Martin  v.  Hunter's  Lessee  ^  uses 
language  prophetic  of  the  future,  and  indicative  of  the  power  of  the 
people  under  the  Constitution  to  meet  and  deal  with  the  important 
and  all-absorbing  questions  of  the  day.    He  says: 

"The  Constitution  imavoidably  deals  in  general  language.  It  does  not 
suit  the  purposes  of  the  people,  in  framing  this  great  charter  of  our  lib- 
erties, to  provide  for  minute  specification  of  its  powers,  or  to  declare 

»  9  Wheat.  (U.  S.)  i.  *  i  Wlieat.  (U.  S.)  304. 
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the  means  by  which  these  powers  should  be  carried  into  execution.  It 
was  foreseen  that  this  would  be  a  perilous  and  difficult,  if  not  an  impracti- 
cable, task.  The  instrument  was  not  intended  to  provide  merely  for  the 
exigencies  of  a  few  years,  but  was  to  endure  through  a  long  lapse  of  ages 
the  events  of  which  were  locked  up  in  the  inscrutable  purposes  of  Provi- 
dence. It  could  not  be  foreseen  what  new  changes  and  modifications  of 
power  might  be  indispensable  to  effectuate  the  general  objects  of  the 
charter;  and  restrictions  and  specifications  which,  at  the  present,  might 
seem  salutary,  might,  in  the  end,  prove  the  overthrow  of  the  system  itself. 
Hence  its  powers  are  expressed  in  general  terms,  leaving  to  the  legislature, 
from  time  to  time,  to  adopt  its  own  means  to  effectuate  legitimate  objects, 
and  to  mold  and  model  the  exercise  of  its  powers  as  its  own  wisdom  and 
the  public  interests  should  require." 

From  time  to  time  Congress  has  undertaken  to  enact  legislation 
deemed  necessary  for  the  advancement  and  development  of  the  na- 
tion. Such  enactments  have  not  been  limited  to  subjects  specifi- 
cally delegated  by  the  Constitution  to  Congress,  but  included  those 
necessary  to  meet  new  conditions.  For  instance,  the  Constitution 
did  not  in  terms  authorize  Congress  to  legislate  upon  matters  of 
banks  or  banking,  and  yet  Congress  did  authorize  the  organization 
of  the  United  States  Bank;  and  in  McCuUoch  v.  Maryland^  Chief 
Justice  Marshall,  in  upholding  the  constitutionality  of  this  legis- 
lation, said: 

"Although,  among  the  enumerated  powers  of  government,  we  do  not 
find  the  word  '  bank '  or '  incorporation,'  we  find  the  great  powers  to  lay 
and  collect  taxes;  to  borrow  money;  to  regulate  commerce;  to  declare 
and  conduct  a  war;  and  to  raise  and  support  armies  and  navies.  The 
sword  and  the  purse,  all  the  external  relations,  and  no  inconsiderable 
portion  of  the  industry  of  the  nation,  are  entrusted  to  its  government." 

In  further  answer  to  the  argument  against  the  power  of  Congress 
to  create  a  corporation,  that  great  jurist,  continuing,  said: 

"On  what  foundation  does  this  argument  rest?  On  this  alone:  The 
power  of  creating  a  corporation  is  one  appertaining  to  the  sovereignty,  and 
is  not  expressly  conferred  on  Congress.  This  is  true.  But  all  legislative 
powers  appertain  to  sovereignty.  The  original  power  of  giving  the  law 
on  any  subject  whatever  is  a  sovereign  power;  and  if  the  government  of 
the  Union  is  restrained  from  creating  a  corporation,  as  a  means  for  per- 

»  4  Wheat.  (U.  S.)  316. 
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forming  its  functions,  on  the  single  reason  that  the  creation  of  a  cor- 
poration is  an  act  of  sovereignty;  if  the  sufficiency  of  this  reason  be 
acknowledged,  there  would  be  some  difficulty  in  sustaining  the  author- 
ity of  Congress  to  pass  other  laws  for  the  accomplishment  of  the  same 
objects. 

"The  government  which  has  a  right  to  do  an  act,  and  has  imposed 
on  it  the  duty  of  performing  that  act,  must,  according  to  the  dictates 
of  reason,  be  allowed  to  select  the  means;  and  those  who  contend  that 
it  may  not  select  any  appropriate  means,  that  one  particular  mode  of 
efifecting  the  object  is  excepted,  take  upon  themselves  the  burden  of 
establishing  that  exception." 

And  in  conclusion : 

"Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Constitu- 
tion, and  all  means  which  are  appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  but  consist  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional." 

Since  that  decision,  the  National  Banking  Act  was  adopted  by 
Congress,  and  under  it  a  system  of  banking  has  been  established 
which  has  withstood  every  trial  and  all  the  vicissitudes  of  time 
and  circumstance.  Congress,  too,  has  enacted  regulatory  legis- 
lation with  respect  to  pensions,  crimes  and  misdemeanors,  pure 
food,  lighthouse  and  life-saving  service,  and  numberless  other  mat- 
ters, without  in  any  case  finding  any  specific  provision  therefor  in 
the  Constitution. 

Congress  has  dealt  with  these  conditions,  in  the  absence  of  such 
specific  grant  of  power  because  the  public  interest  required  it,  and 
because  fairly  and  reasonably  such  enactments  were  within  the 
scope  and  spirit  of  the  Constitution. 


III.   The  United  States  a  Commercial  Nation. 

The  United  States  is  essentially  a  commercial  nation.  The 
framers  of  the  Constitution  seem  to  have  looked  far  into  the  future. 
They  evidently  recognized  that  the  great  opportunities  for  national 
development  lay  in  commerce.  The  foundation  therefor  was  firmly 
established  in  the  charter.  In  the  broadest  possible  language,  the 
Constitution  delegated  to  Congress  the  power  to  deal  with  the  sub- 
ject, in  the  following  words: 
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"The  Congress  shall  have  power  ...  to  regulate  Commerce  with 
foreign  Nations,  and  among  the  several  States,  and  with  the  Indian 
Tribes." 

The  commercial  growth  of  the  nation  depended  upon  the  de- 
velopment of  the  instrumentalities  of  commerce.  The  country  and 
the  people  proved  equal  to  the  situation.  Thousands  of  miles  of 
railroads  were  constructed,  making  it  possible  to  populate  and  de- 
velop all  parts  of  the  United  States,  Telegraph  companies  and 
telephone  companies  brought  the  people  in  almost  instantaneous 
communication  from  ocean  to  ocean.  Interurban  railroads  con- 
tributed their  share  to  the  settlement  of  the  country,  as  did  steam- 
ship and  other  water  transporation  companies.  The  United  States 
mails,  as  well  as  the  express  companies,  made  it  possible  for  the 
people  in  distant  States  to  transact  business  and  exchange  com- 
munications with  freedom  and  with  convenience.  These  different 
means  of  transportation,  intercourse  and  communication  —  each 
a  distinct  instrumentality  of  commerce  —  together  constitute  the 
great  arteries  of  business  through  which  the  nation's  future 
greatness  under  the  guidance  of  Congress  was  assured  imder  the 
Constitution. 

The  courts  when  called  upon  to  give  construction  to  the  com- 
merce clause  of  the  Constitution  have  from  the  beginning  not  only 
recognized  its  vital  importance,  but  have  constantly  given  con- 
struction thereto  which  has  for  all  tinie  settled  the  right  of  Con- 
gress, and  of  Congress  alone,  to  deal  with  the  subject  of  interstate 
commerce. 

IV.    The  Commerce  Clause. 

The  leading  case  on  the  commerce  clause  of  the  Constitution  is 
Gibbons  v.  Ogden,^  wherein  the  great  cardinal  principles  of  this 
branch  of  constitutional  law  are  forcibly  expressed  by  Chief  Jus- 
tice Marshall.  In  answer  to  the  inquiry,  "What  is  this  power?" 
he  said: 

"It  is  the  power  to  regulate;  that  is,  to  prescribe  the  rule  by  which 
commerce  is  to  be  governed.  This  power,  like  all  others  vested  in  Con- 
gress, is  complete  in  itself,  may  be  exercised  to  its  utmost  extent,  and 
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acknowledges  no  limitations,  other  than  are  prescribed  in  the  Constitu- 
tion. These  are  expressed  in  plain  terms,  and  do  not  affect  the  questions 
which  arise  in  this  case,  or  which  have  been  discussed  at  the  bar.  If, 
as  has  always  been  understood,  the  sovereignty  of  Congress,  though 
limited  to  specified  objects,  is  plenary  as  to  those  objects,  the  power  over 
commerce  with  foreign  nations,  and  among  the  several  states,  is  vested 
in  Congress  as  absolutely  as  it  would  be  in  a  single  government,  having 
in  its  Constitution  the  same  restrictions  on  the  exercise  of  the  power  as 
are  found  in  the  Constitution  of  the  United  States." 

Mr.  Justice  Bradley  (of  the  Supreme  Court,  sitting  as  a  circuit 
judge),  in  the  case  of  Stockton  v.  Baltimore  &  N.  Y.  R.  Co.,^  in 
discussing  the  power  to  regulate  commerce  free  from  interference 
by  the  states,  says: 

"Still  it  is  contended  that,  although  Congress  may  have  power  to  con- 
struct roads  and  other  means  of  communication  between  the  states,  yet 
this  can  only  be  done  with  the  concurrence  and  consent  of  the  states  in 
which  the  structures  are  made.  If  this  is  so,  then  the  power  of  regulation 
in  Congress  is  not  supreme;  it  depends  on  the  will  of  the  states.  We  do 
not  concur  in  this  view.  We  think  that  the  power  of  Congress  is  supreme 
over  the  whole  subject,  unimpeded  and  imembarrassed  by  state  lines 
or  state  laws;  that,  in  this  matter,  the  country  is  one,  and  the  work  to  be 
accomplished  is  national;  and  that  state  interests,  state  jealousies,  and 
state  prejudices  do  not  require  to  be  consulted.  In  matters  of  foreign 
and  interstate  commerce  there  are  no  states." 

In  the  case  of  In  re  Debs  ^  —  very  instructive  upon  the  powers 
of  the  federal  government  under  the  Constitution  —  the  Supreme 
Court,  speaking  through  Mr.  Justice  Brewer,  said: 

"What  are  the  relations  of  the  general  government  to  interstate  com- 
merce and  the  transportation  of  the  mails?  They  are  those  of  direct 
supervision,  control,  and  management.  While,  under  the  dual  system 
which  prevails  with  us,  the  powers  of  government  are  distributed  between 
the  state  and  the  nation,  and  while  the  latter  is  properly  styled  a  govern- 
ment of  enumerated  powers,  yet  within  the  limits  of  such  enumeration 
it  has  all  the  attributes  of  sovereignty,  and,  in  the  exercise  of  those  enu- 
merated powers,  acts  directly  upon  the  citizen,  and  not  through  the 
intermediate  agency  of  the  state.  .  .  . 

"Constitutional  provisions  do  not  change,  but  their  operation  ex- 
tends to  new  matters,  as  the  modes  of  business  and  the  habits  of  life  of 
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the  people  vary  with  each  succeeding  generation.  The  law  of  the  com- 
mon carrier  is  the  same  to-day  as  when  transportation  on  land  was  by 
coach  and  wagon,  and  on  water  by  canal  boat  and  sailing  vessel;  yet  in 
its  actual  operation  it  touches  and  regulates  transportation  by  modes 
then  unknown  —  the  railroad  train  and  the  steamship.  Just  so  is  it  with 
the  grant  to  the  national  government  of  power  over  interstate  commerce. 
The  Constitution  has  not  changed.  The  power  is  the  same.  But  it 
operates  to-day  upon  modes  of  interstate  commerce  unknown  to  the 
fathers,  and  it  will  operate  with  equal  force  upon  any  new  modes  of  such 
commerce  which  the  future  may  develop." 

Comparatively  recent  is  Champion  v.  Ames  ^  (the  Lottery  case), 
where  the  Supreme  Court,  speaking  through  Mr.  Justice  Harlan, 
in  referring  to  former  expressions  of  the  court  on  this  subject,  says: 

"They  show  that  commerce  among  the  states  embraces  navigation, 
intercourse,  communication,  traflSc,  the  transit  of  persons  and  the  trans- 
mission of  messages  by  telegraph.  They  also  show  that  the  power  to 
regulate  commmerce  among  the  several  states  is  vested  in  Congress  as 
absolutely  as  it  would  be  in  a  single  government,  having  in  its  constitu- 
tion the  same  restrictions  on  the  exercise  of  the  power  as  are  foimd  in  the 
Constitution  of  the  United  States;  that  such  power  is  plenary,  complete 
in  itself,  and  may  be  exerted  by  Congress  to  its  utmost  extent,  subject 
only  to  such  limitations  as  the  Constitution  imposes  upon  the  exercise 
of  the  powers  granted  by  it;  and  that  in  determining  the  character  of 
the  regulations  to  be  adopted,  Congress  has  a  large  discretion  which 
is  not  to  be  controlled  by  the  courts,  simply  because,  in  their  opinion, 
such  regulations  may  not  be  the  best  or  most  effective  that  could  be 
employed." 

It  will  be  observed  that  the  power  of  Congress  to  deal  with  inter- 
state commerce  is  exclusive  and  is  prohibitory  of  any  exercise  of 
legislative  action  or  control  by  the  states.  The  rule  with  reference 
to  legislative  control  over  interstate  commerce  is  not  limited  to 
corporations.  It  is  just  as  applicable  to  and  enforceable  against 
individuals,  firms,  partnerships,  and  other  forms  of  business  associ- 
ations, which  undertake  to  engage  in  interstate  commerce. 

The  relative  powers  of  the  federal  government  and  the  states 
over  the  commerce  of  the  country  have  been  clearly  defined  by  the 
Supreme  Court,  and  this  is  nowhere  better  illustrated  than  in  its 
decisions  with  reference  to  foreign  corporations. 

'  188  U.  S.  321. 
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If  from  the  expressions  of  the  Supreme  Court  in  the  very  early 
case  of  Bank  of  Augusta  v.  Earle,^  or  the  subsequent  case  of  Paul 
V.  Virginia,^  or  in  the  recent  case  of  Security  Mutual  Life  Insurance 
Co.  V.  Prewitt/°  any  doubt  has  existed  as  to  the  unqualified  suprem- 
acy of  the  federal  laws  over  the  laws  of  the  several  states  with 
reference  to  matters  committed  to  Congress  by  the  federal  Con- 
stitution, such  doubt  has  been  completely  dispelled  by  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  handed  down  at  thp 
last  term  of  court  in  the  cases  of  Western  Union  Telegraph  Co.  v. 
Kansas,  decided  January  17,  1910;  Pullman  Co.  v.  State  of  Kansas, 
decided  January  31,  1910;  Southern  Railway  Co.  v.  Greene,  decided 
February  21,  19 10,  and  Herndon  v.  Chicago,  Rock  Island,  &  Pacific 
Ry.  Co.,  decided  May  31,  19 10. 

The  broad  doctrine  announced  by  the  Supreme  Court  in  Bank 
of  Augusta  V.  Earle,  supra,  speaking  of  the  rights  of  a  foreign  cor- 
poration, "It  must  dwell  in  the  place  of  its  creation  and  cannot 
migrate  to  another  sovereignty,"  was  thus  elaborated  and  empha- 
sized in  Paul  V.  Virginia,  supra: 

"The  recognition  of  its  existence  even  by  other  states,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend  purely  upon  the  comity  of 
those  states  —  a  comity  which  is  never  extended  where  the  existence 
of  the  corporation  or  the  exercise  of  its  powers  are  prejudicial  to  their 
interests  or  repugnant  to  their  poHcy.  Having  no  absolute  right  of  recog- 
nition in  other  states,  but  depending  for  such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent,  it  follows,  as  a  matter  of  course, 
that  such  assent  may  be  granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  impose.  They  may  exclude  the  foreign 
corporation  entirely;  they  may  restrict  its  business  to  particular  local- 
ities, or  they  may  exact  such  security  for  the  performance  of  its  contracts 
with  their  citizens  as  in  their  judgment  will  best  promote  the  pubHc 
interest.    The  whole  matter  rests  in  their  discretion." 

The  opinion  in  this  case  was  by  Mr.  Justice  Field. 

In  the  later  case  of  Pensacola  Telegraph  Co.  v.  Western  Union 
Tel.  Co.  ^^  the  court  very  materially  modified  the  opinion  thereto- 
fore expressed  in  Paul  v.  Virginia,  basing  its  modification  or  change 
of  opinion  upon  the  ground  that  the  question  of  interstate  com- 
merce was  not  there  involved,  saying: 

»  13  Pet.  (U.  S.)  519.  *  8  WaU.  (U.  S.)  116. 
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"We  are  aware  that,  in  Paul  v.  Virginia,  8  Wall.  168  (75  U.  S.,  XIX, 
357),  this  court  decided  that  a  state  might  exclude  a  corporation  of  another 
state  from  its  jurisdiction,  and  that  corporations  are  not  within  the  clause 
of  the  Constitution  which  declares  that  'The  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  of  the  several 
states.'  Art.  IV,  sec.  2.  That  was  not,  however,  the  case  of  a  corpora- 
tion engaged  in  interstate  commerce;  and  enough  was  said  by  the  court 
to  show  that,  if  it  had  been,  very  different  questions  would  have  been 
presented.  The  language  of  the  opinion  is,  p.  182  (361):  'It  is  un- 
doubtedly true,  as  stated  by  counsel,  that  the  power  conferred  upon 
Congress  to  regulate  commerce  includes  as  well  commerce  carried  on  by 
corporations  as  commerce  carried  on  by  individuals.  .  .  .  This  state  of 
facts  forbids  the  supposition  that  it  was  intended  in  the  grant  of  power 
to  Congress  to  exclude  from  its  control  the  commerce  of  corporations. 
The  language  of  the  grant  makes  no  reference  to  the  instrumentalities 
by  which  commerce  may  be  carried  on;  it  is  general,  and  includes  alike 
commerce  by  individuals,  partnerships,  associations  and  corporations. 
.  .  .  The  defect  of  the  argument  lies  in  the  character  of  their  [insurance 
companies']  business.  Issuing  a  policy  of  insurance  is  not  a  transaction 
of  commerce.  .  .  .  Such  contracts  [policies  of  insurance]  are  not  inter- 
state transactions,  though  the  parties  are  domiciled  in  different  states.'" 

It  is  worthy  of  note  that  Mr.  Justice  Field,  who  wrote  the  opin- 
ion of  the  Supreme  Court  in  Paul  v.  Virginia,  wrote  a  strong  dis- 
sent in  this  case,  largely  based  upon  the  former  expressions  of  the 
court  in  Bank  of  Augusta  v.  Earle,  and  Paul  v.  Virginia. 

In  Security  Mutual  Life  Insurance  Company  v.  Prewitt,  supra, 
an  insurance  company  of  New  York  had  been  admitted  to  the  right 
to  transact  business  in  the  state  of  Kentucky.  The  state  exacted 
as  one  of  the  conditions  imposed  upon  a  foreign  corporation  doing 
business  within  its  borders  that  it  waive  its  right  to  remove  cases 
arising  in  the  state  court  to  the  federal  court.  The  Supreme 
Court  held  that  no  question  of  interstate  commerce  being  involved, 
the  refusal  of  the  State  to  permit  the  insurance  company  to  con- 
tinue to  do  business  because  of  its  removal  of  a  case  arising  in 
the  state  court  to  the  federal  court  was  not  in  violation  of  the 
federal  Constitution.  In  this  case  a  strong  dissenting  opinion  was 
filed  by  Mr.  Justice  Day,  concurred  in  by  Mr.  Justice  Harlan.  The 
dissenting  opinion  very  thoroughly  reviewed  and  analyzed  the 
prior  decisions  of  the  court  upon  the  subject  involved,  and  held 
that  the  right  of  the  company  to  continue  to  do  business  in  Ken- 
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tucky  could  not  be  made  to  depend  upon  the  willingness  of  the 
company  to  surrender  a  right  guaranteed  to  it  under  the  federal 
Constitution,  whether  such  company  be  engaged  in  interstate  com- 
merce or  not. 

V.    The  Latest  Adjudications. 

By  the  decisions  of  the  Supreme  Court  in  Western  Union  Tele- 
graph Company  v.  Kansas,  and  the  Pullman  Company  v.  Kansas, 
no  doubt  further  exists  and  no  room  for  argument  remains,  with 
reference  to  the  want  of  power  in  the  states  to  regulate  or  inter- 
fere, directly  or  indirectly,  with  interstate  commerce;  whether  such 
is  undertaken  by  requiring  foreign  corporations  engaged  in  inter- 
state commerce  to  seek  the  assent  or  permission  of  the  state  to 
transact  business  therein,  or  by  the  exercise  of  the  taxing  power 
by  the  state,  ostensibly  to  reach  only  intrastate  business. 

In  Western  Union  Telegraph  Company  v.  Kansas,^^  the  court  say: 

"  We  repeat  that  the  statutory  requirement  that  the  telegraph  company 
shall,  as  a  condition  of  its  right  to  engage  in  local  business  in  Kansas, 
first  pay  into  the  state  school  fund  a  given  per  cent  of  its  authorized 
capital,  representing  all  its  business  and  property  everywhere,  is  a  bur- 
den on  the  company's  interstate  commerce,  and  its  privilege  to  engage 
in  that  commerce,  in  that  it  makes  both  such  commerce,  as  conducted  by 
the  company,  and  its  property  outside  of  the  state,  contribute  to  the  sup- 
port of  the  state's  schools.  Such  is  the  necessary  effect  of  the  statute, 
and  that  result  cannot  be  avoided  or  concealed  by  calling  the  exaction 
of  such  a  per  cent  of  its  capital  stock  a  'fee'  for  the  privilege  of  doing 
local  business.  To  hold  otherwise,  is  to  allow  form  to  control  substance. 
It  is  easy  to  be  seen  that  if  every  state  should  pass  a  statute  similar  to 
that  enacted  by  Kansas,  not  only  the  freedom  of  interstate  commerce 
would  be  destroyed,  the  decisions  of  this  court  nullified,  and  the  business 
of  the  country  thrown  into  confusion,  but  each  state  would  continue  to 
meet  its  own  local  expenses  not  only  by  exactions  that  directly  burdened 
such  commerce,  but  by  taxation  upon  property  situated  beyond  its 
limits.  We  cannot  fail  to  recognize  the  intimate  connection  which,  at 
this  day,  exists  between  the  interstate  business  done  by  interstate  com- 
panies and  the  local  business  which,  for  the  convenience  of  the  people, 
must  be  done,  or  can  generally  be  better  and  more  economically  done, 
by  such  interstate  companies  rather  than  by  domestic  companies  organ- 
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ized  to  conduct  only  local  business.  It  is  of  the  last  importance  that  the 
freedom  of  interstate  commerce  shall  not  be  trammeled  or  burdened  by 
local  regulations  which,  under  the  guise  of  regulating  local  afiFairs,  really 
burden  rights  secured  by  the  Constitution  and  laws  of  the  United  States. 
While  the  general  right  of  the  states  to  regulate  their  strictly  domestic 
affairs  is  fundamental,  in  our  constitutional  system,  and  vital  to  the  in- 
tegrity and  permanence  of  that  system,  that  right  must  always  be  exerted 
in  subordination  to  the  granted  or  enumerated  powers  of  the  general 
government,  and  not  in  hostility  to  rights  secured  by  the  supreme  law 
of  the  land." 

And,  again,  at  page  206: 

"The  right  of  the  telegraph  company  to  continue  the  transaction  of 
local  business  in  Kansas  could  not  be  made  to  depend  upon  its  submission 
to  a  condition  prescribed  by  that  state,  which  was  hostile  both  to  the 
letter  and  spirit  of  the  Constitution.  The  company  was  not  boimd,  under 
any  circumstances,  to  surrender  its  constitutional  exemption  from  state 
taxation,  direct  or  indirect,  in  respect  of  its  interstate  business  and  its 
property  outside  of  the  state,  any  more  than  it  would  have  been  bound 
to  surrender  any  other  right  secured  by  the  national  Constitution." 

In  the  case  of  Pulbnan  Company  v.  Kansas,^^  the  court  say: 

"We  hold:  i.  That  the  Pullman  Company  was  not  bound  to  obtain 
the  permission  of  the  state  to  transact  interstate  business  within  its 
limits,  but  could  go  into  the  state,  for  the  purposes  of  that  business,  without 
liability  to  taxation  there  with  respect  to  such  business,  although  subject 
to  reasonable  local  regulations  for  the  safety,  comfort,  and  convenience 
of  the  people  which  did  not,  in  a  real,  substantial  sense,  burden  or  regulate 
its  interstate  business,  nor  subject  its  property  interests  outside  of  the 
state  to  taxation  in  Kansas.  2.  That  the  requirement  that  the  company, 
as  a  condition  of  its  right  to  do  intrastate  business  in  Kansas,  should,  in 
the  form  of  a  fee,  pay  to  the  state  a  specified  per  cent  of  its  authorized 
capital,  was  a  violation  of  the  Constitution  of  the  United  States,  in  that 
such  a  single  fee,  based  as  it  was  on  all  the  property  interests,  and  busi- 
ness of  the  company,  within  and  out  of  the  state,  was,  in  effect,  a  tax 
both  on  the  interstate  business  of  that  company,  and  on  its  property 
outside  of  Kansas,  and  compelled  the  company,  in  order  that  it  might 
do  local  business  in  Kansas  in  connection  with  its  interstate  business,  to 
waive  its  constitutional  exemption  from  state  taxation  on  its  interstate 
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business  and  on  its  property  outside  of  the  state,  and  contribute  from 
its  capital  to  the  support  of  the  public  schools  of  Kansas;  that  the  state 
could  no  more  exact  such  a  waiver  than  it  could  prescribe  as  a  condition 
of  the  company's  right  to  do  local  business  in  Kansas  that  it  agree  to 
waive  the  constitutional  guaranty  of  the  equal  protection  of  the  laws, 
or  the  guaranty  against  being  deprived  of  its  property  otherwise  than 
by  due  process  of  law." 

Mr.  Justice  Holmes  dissented  in  Western  Union  Telegraph  Com- 
pany V.  Kansas,  supra,  and  in  his  dissenting  opinion  called  atten- 
tion to  the  effect  of  the  decision  upon  the  expressions  of  the  court 
in  the  earlier  cases  in  the  following  language: 

"I  am  aware  that  the  battle  has  raged  with  varjdng  fortimes  over  this 
matter  of  unconstitutional  conditions,  but  it  appears  to  me  ground  for 
regret  that  the  court  so  soon  should  abandon  its  latest  decision,  Security 
Mut.  L.  Ins.  Co.  V.  Prewitt,  202  U.  S.  246." 

The  whole  question  of  the  relative  powers  of  the  federal  gov- 
ernment and  the  states  under  the  federal  Constitution  has  received 
a  renewed  and  exhaustive  consideration.  The  court  reviewed  all 
its  previous  expressions,  resulting  in  substantially  overruling  the 
broad  doctrine  laid  down  in  the  Bank  of  Augusta  v.  Earle,  and  Paul 
V.  Virginia;  and  under  the  lead  of  Pensacola  Telegraph  Co.  v.  West- 
ern Union  Telegraph  Co.,  and  the  dissenting  opinion  in  the  case  of 
Security  Mutual  Life  Insurance  Co.  v.  Prewitt,  establishes  the  un- 
questioned supremacy  of  federal  laws  over  state  laws  in  any  con- 
flict between  the  law-making  power  of  the  states  and  the  Union, 
upon  any  subject  embraced  within  the  federal  Constitution.  There 
is  also  established  in  these  recent  cases  the  rule  that  corporations 
engaged  in  interstate  commerce,  as  well  as  individuals,  are  entitled 
to  the  equal  protection  of  the  laws  and  in  a  position  to  invoke  the 
protection  of  the  Fourteenth  Amendment.  This  was  held  in  South- 
ern Railway  Company  v.  Greene,"  in  the  following  language: 

"We  hold,  therefore,  that  to  tax  the  foreign  corporation  for  carrying 
on  business  under  the  circumstances  shown,  by  a  different  and  much  more 
onerous  rule  than  is  used  in  taxing  domestic  corporations  for  the  same 
privilege,  is  a  denial  of  the  equal  protection  of  the  laws,  and  the  plaintiff 
being  in  position  to  invoke  the  protection  of  the  Fourteenth  Amendment, 
that  such  attempted  taxation  imder  a  statute  of  the  state  does  violence 
to  the  federal  Constitution." 

"  216  U.  S.  400-404. 


POWERS  OF  REGULATION  VESTED  IN  CONGRESS.         9 1 


VI.    The  Enumerated  Powers  of  Congress. 

There  can  be  no  doubt  of  the  intention  of  the  framers  of  the  Con- 
stitution in  seeking  to  vest  Congress  with  a  broad  control  and  power 
of  regulation  over  the  people  and  the  affairs  of  the  nation. 

In  addition  to  the  Commerce  Clause,  let  me  draw  attention  to 
the  various  other  enumerated  powers  specifically  vested  in  Congress 
by  the  Constitution,  deaUng  with  vital  conditions  and  governmental 
functions: 

The  powers  (i)  to  coin  money,  regulate  the  value  thereof,  and 
of  foreign  coin,  and  to  fix  the  standard  of  weights  and  measures; 
(2)  to  establish  post-offices  and  post  roads ;  (3)  to  establish  uniform 
laws  on  bankruptcy  throughout  the  United  States;  (4)  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and  the  general  welfare  of  the 
United  States;  (5)  to  borrow  money  on  the  credit  of  the  United 
States,  and  (6),  under  the  general  powers,  as  decided  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  McCuUoch  v. 
Maryland,  to  establish  national  banks. 

Each  of  these  enumerated  powers  is  full  and  complete  over  the 
subject  matter  of  the  grant.  Taken  together,  they  constitute  a 
strong,  virile  system  of  governmental  regulation  of  the  interstate 
and  foreign  commerce  of  the  country.  Within  the  comprehension 
of  these  powers,  Congress  can  effectively  regulate  all  the  complex 
business  relations  of  the  people  and  promote  the  growth  and  devel- 
opment of  the  commerce  of  the  nation. 

Every  citizen  in  every  walk  of  life,  whether  he  be  farmer,  mer- 
chant, manufacturer,  artisan,  or  banker,  has  need  to  use  some  of 
the  agencies  or  instrumentalities  within  the  power  of  Congress  to 
regulate,  be  it  a  railroad,  or  a  steamship;  the  telegraph  or  the  tele- 
phone; mails,  or  banks.  That  being  so,  no  business  of  any  moment 
can  be  conducted  in  this  country  by  individuals,  by  partnerships 
or  by  corporations,  except  it  partakes  of  the  character  of  interstate 
commerce.  The  various  instruments  of  commerce  have  brought 
the  people  so  closely  together,  and  the  ramifications  thereof  have 
become  so  universal,  that  substantially  all  the  business  of  the  nation 
is  interstate  business,  and  the  percentage  of  business  done  between 
citizens  of  the  same  state,  namely,  strictly  intrastate  business,  is 
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relatively  insignificant.  This  being  so,  powers  of  regulation  in- 
volving the  business  of  the  country  must,  under  the  Constitution, 
necessarily  be  vested  in  Congress,  and  denied  to  the  states. 

The  states  cannot  effectively  provide  for  the  enjo3nnent  of  the 
opportunities  afforded  by  the  instrumentalities  of  commerce.  They 
have  no  right  to  legislate  with  reference  thereto.  If  they  under- 
took to  do  so,  and  Congress  had  acted  or  should  act,  the  action  of 
the  states  would  instantly  be  nullified. 


VII.    Federal  Incorporations. 

The  great  development  of  the  country  in  railroads  and  industrial 
enterprises  and  mercantile  business  generally,  has  made  it  impos- 
sible for  any  one  person  or  collection  of  persons,  from  their  own 
resources,  to  meet  the  financial  requirements  of  such  large  under- 
takings. If  the  progress  is  to  continue,  the  necessary  capital  must 
be  found.  This  could  not  be  secured  from  partnerships  or  indi- 
viduals, but  could  only  be  effectively  accomplished  through  the 
medium  of  corporations  and  the  offer  of  their  securities  for  public 
investment. 

The  utility,  nay,  the  very  necessity,  of  corporate  form  in  busi- 
ness enterprises  of  this  character  can  no  longer  be  denied.  Nor 
can  it  be  denied  that  in  their  employment  abuses  have  arisen  which 
demand  remedies  at  the  hands  of  the  law-making  power.  The  ex- 
isting tendency  towards  amalgamation  has  resulted  in  the  forma- 
tion of  large  corporations  whose  fields  of  operation  are  not  limited 
by  state  or  national  lines,  and  which  in  every  sense  must  be  regarded, 
not  as  local,  but  as  national  enterprises.  The  states  are  powerless 
to  deal  effectively  with  these  vast  interests. 

That  being  so,  corporations  must  as  nearly  as  possible  be  within 
the  regulatory  powers  of  Congress,  both  for  their  own  protection 
and  for  the  protection  of  the  people.  In  order  to  give  corporations 
their  proper  status  in  the  nation,  so  as  to  enable  them  to  continue 
to  develop  the  commerce  and  resources  of  the  country,  as  well  ^s 
to  secure  the  people  and  their  property  against  corporate  abuses, 
corporations  engaged  in  interstate  commerce  should  become  cit- 
izens of  the  United  States.  As  the  law  now  is,  great  confusion 
exists.  Corporations  organized  under  the  laws  of  one  state  are 
denied  certain  privileges  under  the  laws  of  other  states,  and  are 
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subject  to  obligations  from  which  they  are  exempt  in  their  own 
state.  The  investments  of  the  people  in  such  corporations  are  sub- 
ject to  vicissitudes  and  to  the  fluctuating  legislation  of  the  various 
states.  To  permit  such  conditions  to  continue  means  chaos,  and 
an  endless  confusion  of  rights  and  obligations,  without  effective 
opportunity  to  vindicate  such  rights  or  redress  the  wrongs. 

Is  there  not  a  remedy  for  these  conditions?  Is  it  possible  that 
this  great  nation,  possessing  the  broad  powers  vested  by  the  Con- 
stitution, which  together  constitute  an  effective  system  of  govern- 
mental regulation,  should  be  unable  to  meet  and  cope  with  this 
situation  ?    The  answer  is  self-evident. 

In  the  case  of  Paul  v.  Virginia,  supra,  the  Supreme  Court  held 
that  foreign  corporations  are  not  entitled  to  those  privileges  and 
immunities  which  are  given  to  the  citizens  of  the  several  states,  but 
that  the  rights  of  foreign  corporations,  that  is,  corporations  organ- 
ized under  the  laws  of  one  state  undertaking  to  exercise  their  powers 
in  a  different  state,  can  only  be  exercised  as  a  matter  of  comity  and 
not  as  a  matter  of  right. 

The  recent  decisions  of  the  Supreme  Court  above  set  forth  fully 
establish  the  law  in  respect  to  corporations  engaged  in  interstate 
commerce  and  assure  to  them  the  full  protection  of  all  federal 
guarantees  wherever  their  business  is  carried  on,  as  also  their  free- 
dom from  state  regulation  seeking  to  curtail  these  rights. 

In  the  case  of  Southern  Railway  Company  v.  Greene,  supra,  the 
Supreme  Court  has  now  fully  established  the  doctrine  that  a 
corporation  is  a  person  within  the  meaning  of  the  Fourteenth 
Amendment. 

Corporations  should  also  have  the  benefit  of  the  constitutional 
guarantees  contained  in  section  2  of  Art.  IV  of  the  Constitution, 
namely: 

"The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and  Im- 
munities of  Citizens  of  the  several  States." 

Of  course  this  does  not  involve  such  privileges  as  the  right  of 
suffrage,  but  does  embrace  every  property  right  in  which  any  indi- 
vidual is  protected. 

Corporations  have  been  held  to  be  persons  within  the  meaning  of 
the  Fourteenth  Amendment,  but  not  citizens  of  the  United  States. 
Corporations  should  be  permitted  to  enjoy,  so  far  as  their  property 
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or  property  rights  are  concerned,  the  same  protection  as  citizens 
as  is  given  to  natural  persons. 

This,  I  am  confident,  can  be  accomplished  by  the  organization, 
of  corporations  engaged  in  interstate  commerce  mider  the  direct  au- 
thority of  Congress.  Under  such  a  law,  these  corporations  would 
be  subject  to  all  the  conditions  and  regulations  therein  imposed. 
And,  too,  it  cannot  be  successfully  claimed  that  such  legislation 
would  be  subject  to  any  constitutional  objection.  A  corporation 
engaged  in  interstate  commerce  is  a  means  by  which  interstate  or 
foreign  commerce  is  conducted,  and  would  be  as  much  within  the 
protection  of  the  Commerce  Clause  as  a  railroad,  which  is  a  mere 
artery  of  commerce.  No  doubt  is  now  entertained  that  railroads 
are  mere  instruments  of  interstate  commerce,  and  subject  to  regu- 
lation as  such;  and  other  corporations  engaging  in  interstate 
commerce  would  be  held  to  be  like  agencies,  and  subject  to  like 
regulation.  Corporations  organized  under  federal  authority  would 
have  many  advantages  in  the  management  and  conduct  of 
their  corporate  affairs,  which  are  not  obtainable  imder  state 
organization. 

Mr,  Attorney-General  Wickersham,  who,  I  understand,  is  spon- 
sor for  the  Federal  Incorporation  Act  introduced  at  the  last  session 
of  Congress,  said  upon  this  subject  in  an  article  appearing  in  the 
Yale  Law  Journal: 

"Such  corporations  formed  under  national  law  would  not  be  foreign 
corporations  in  any  of  the  states,  and  would  therefore  be  at  liberty  to 
transact  their  business  without  state  permission  and  free  from  state 
interference.  If,  now,  Congress  shall  enact  a  law  providing  for  national 
incorporation  to  carry  on  interstate  commerce,  subject  to  such  restric- 
tions and  with  such  freedom  from  local  state  control  as  Congress  shall 
see  fit  to  prescribe,  state  control  of  foreign  corporations  in  all  probability 
will  soon  cease  to  be  a  subject  of  great  importance."^ 

It  is  my  judgment  that  we  can  safely  go  one  step  further  than 
did  the  Attorney- General.  I  believe  that  a  corporation  organized 
under  federal  law  may  become  a  citizen  of  the  United  States,  and 
as  such  will  be  eo  instanti  entitled  to  the  protection  and  benefits 
and  the  immunities  and  privileges  guaranteed  by  the  Constitution 
to  the  citizens  of  each  state,  in  so  far  as  its  rights  and  duties  and 
obligations  appertain  to  its  property  or  property  rights. 
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In  this  respect  we  have  an  expression  of  the  Supreme  Court  in 
the  case  of  Pensacola  Telegraph  Co.  v.  Western  Union  Telegraph 
Co./^  where  the  coiirt,  in  speaking  of  the  case  of  Paul  v.  Virginia, 
supra,  directed  attention  to  this  thought  in  the  following  language: 

"We  are  aware  that  in  Paul  v.  Virginia,  8  Wall.  i68  (75  U.  S.,  XIX, 
357),  this  court  decided  that  a  state  might  exclude  a  corporation  of  an- 
other state  from  its  jurisdiction,  and  that  corporations  are  not  within 
the  clause  of  the  Constitution  which  declares  that  '  The  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  immimities  of  citizens  of  the 
several  states.'  (Art.  IV,  sec.  2.)  That  was  not,  however,  the  case  of  a 
corporation  engaged  in  interstate  commerce,  and  enough  was  said  by  the 
court  to  show  that,  if  it  had  been,  very  different  questions  would  have 
been  presented." 

In  the  case  of  Pullman  Co.  v.  Kansas,  supra,  Mr.  Justice  White, 
in  a  separate  concurring  opinion,  calls  attention  to  an  expression 
of  the  Supreme  Court  in  Horn  Silver  Mining  Company  v.  New 
York,^^  where  it  is  announced  that  a  limitation  on  the  power  of  the 
state  to  interfere  with  the  right  of  a  foreign  corporation  to  do  busi- 
ness in  another  state  does  not  apply  where  such  corporation  is  in 
the  employ  of  the  general  government.  This  exception,  as  Mr. 
Justice  White  says,  was  first  stated  by  the  late  Mr.  Justice  Bradley 
in  Stockton  v.  Baltimore  &  N.  Y.  R.  Co.^^  In  that  case,  the  state 
of  New  Jersey,  acting  through  its  attorney-general,  sought  to 
prevent  the  Staten  Island  Rapid  Transit  Company,  a  New  York 
corporation,  and  the  Baltimore  &  N.  Y,  R.  Co.,  a  New  Jersey  corpo- 
ration, from  constructing  or  maintaining  a  railroad  bridge  across 
Staten  Island  Sound,  on  the  ground  that  the  assent  of  the  state  of 
New  Jersey  had  not  been  secured,  and  that  the  state  of  New  Jersey 
was  the  owner  of  the  shore  and  land  under  water. 

Incidentally,  the  question  was  raised  as  to  the  right  of  the  Staten 
Island  Rapid  Transit  Company  to  perform  any  acts  or  transact 
any  business  as  a  corporation  in  New  Jersey,  it  not  having  qualified 
in  that  state  as  a  foreign  corporation.  In  that  regard  Mr.  Justice 
Bradley  says: 

"The  habits  of  business  have  so  changed  since  the  decision  in  the  case 
of  Bank  of  Augusta  v.  Earle,  13  Pet.  519,  and  corporate  organizations 

"  96  U.  S.  I.  "  143  U.  S.  305.  17  32  Fe^.  9,  14. 
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have  been  found  so  convenient,  especially  as  avoiding  a  dissolution  at 
every  change  of  membership,  that  a  large  part  of  the  business  of  the 
country  has  come  to  be  transacted  by  their  instrumentality;  while  their 
most  objectionable  feature,  the  non-liability  of  corporators,  has  in  most 
instances  been  abrogated  in  whole  or  in  part;  and  to  deny  their  admission 
from  one  state  to  another  in  ordinary  cases,  at  the  the  present  day,  would 
go  far  to  neutralize  that  provision  in  the  Fourth  Article  of  the  Consti- 
tution which  secures  to  the  citizens  of  one  state  all  the  privileges  and 
immimities  of  citizens  in  another,  and  that  provision  of  the  Fourteenth 
Amendment  which  secures  to  all  persons  the  equal  protection  of  the, 
laws.  .  .  . 

"It  is  undoubtedly  just  and  proper  that  foreign  corporations  should  be 
subject  to  the  legitimate  police  regulations  of  the  state,  and  should  have, 
if  required,  an  agent  in  the  state  to  accept  service  of  process  when  sued 
for  acts  done  or  contracts  made  therein.  In  reference  to  some  branches 
of  business,  like  those  of  banking  and  insurance,  which  aflfect  the  people 
at  large,  they  may  also  be  subject  to  more  stringent  regulations  for  the 
security  of  the  pubHc,  and  may  be  even  prohibited  from  pursuing  them 
except  upon  such  terms  and  conditions,  not  imlawful  in  themselves,  as 
the  state  chooses  to  impose.  But  in  the  pursuit  of  business  authorized 
by  the  government  of  the  United  States,  and  imder  its  protection,  the 
corporations  of  other  states  cannot  be  prohibited  or  obstructed  by  any 
state.  If  Congress  should  employ  a  corporation  of  ship  builders  to  con- 
struct a  man-of-war,  they  would  have  the  right  to  purchase  the  neces- 
sary timber  and  iron  in  any  state  of  the  Union.  And,  in  carrying  on 
foreign  and  interstate  commerce,  corporations,  equally  with  individuals, 
are  within  the  protection  of  the  commercial  power  of  Congress,  and  can- 
not be  molested  in  another  state  by  state  burdens  or  impediments." 

Again,  Mr.  Justice  Bradley,  in  the  course  of  that  decision,  says: 

"In  our  judgment,  if  Congress  itself  has  the  power  to  construct  a 
bridge  across  a  navigable  stream  for  the  furtherance  of  commerce  among 
the  states,  it  may  authorize  the  same  to  be  done  by  agents,  whether 
individuals,  or  a  corporation  created  by  itself,  or  a  state  corporation 
already  existing  and  concerned  in  the  enterprise." 

The  Supreme  Court  in  the  Horn  Silver  Mining  case,  in  comment- 
ing on  Mr.  Justice  Bradley's  decision,  said: 

"If  Congress  should  employ  a  corporation  of  ship  builders  to  con- 
struct a  man-of-war,  they  would  have  the  right  to  purchase  the  necessary 
timber  and  iron  in  any  state  of  the  Union." 
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And  the  court,  in  citing  this  paragraph,  added: 

"  without  the  permission  and  against  the  prohibition  of  the  state.    Mining 
Co.  V.  Pennsylvania,  125  U.  S.  181,  186." 

Corporations  serving  the  government  under  authority  of  Con- 
gress are  analogous  to  the  case  of  a  corporation  doing  interstate 
commerce  business  imder  direct  authority  of  Congress,  namely,  by 
reason  of  incorporation  under  federal  law.  If  a  state  corporation 
can,  as  is  said  by  the  Supreme  Court,  serve  the  government  under 
authority  of  Congress  in  any  state  of  the  Union  "without  per- 
mission and  against  the  prohibition  of  the  state,"  any  corporation 
organized  under  national  law  for  the  purpose  of  carrying  on  inter- 
state commerce  can  be  given  and  hence  will  have  every  protection 
and  every  privilege  for  that  purpose  accorded  to  any  individual  citi- 
zen of  any  state,  and  whatever  business  is  done  within  the  confines 
of  a  state  by  any  such  corporation  organized  under  national  law, 
will  be  regarded  as  an  incident  to  its  general  business  and  its  general 
power  to  conduct  interstate  commerce,  and  Congress  will  have  and 
will  exert  its  power  to  protect  its  own  instrumentality  of  commerce 
from  state  interference. 

And  no  state,  because  of  the  fact  that  a  part  of  the  business  of 
such  a  corporation  is  conducted  within  the  borders  of  that  state, 
will  be  permitted  to  burden  the  interstate  commerce  of  that  cor- 
poration, and  any  effort  in  that  direction  will  be  regarded  as  in 
violation  of  the  constitutional  rights  of  such  corporation.  This  is 
fully  established  beyond  all  question  by  the  Western  Union  case 
decided  at  the  last  term  by  the  Supreme  Court. 

Congress  by  authorizing  the  organization  of  a  corporation  to 
conduct  interstate  commerce  is  acting  within  the  powers  com- 
mitted to  it  by  the  Constitution,  and  its  enactments  in  that  regard 
will  be  the  "  supreme  Law  of  the  Land,"  and  corporations  acting 
thereunder  will  receive  the  fullest  protection  of  the  constitutional 
guaranties. 

But  in  the  advocacy  of  corporations  and  corporate  ownership, 
we  must  never  lose  sight  of  the  other  side,  which  demands  such 
supervision  over  the  organization  and  management  of  corporations 
as  is  requisite  to  protect  the  investor  who  makes  the  corporation 
possible;  protect  the  people  who  are  interested  therein  or  affected 
thereby,  as  well  as  protect  the  public  interest. 

7 
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VIII.    Publicity  in  Corporate  Business. 

One  of  the  great  forms  of  protection  flowing  from  the  organi- 
zation of  corporations  under  federal  law,  will  be  the  power  of 
Congress  to  provide,  for  the  benefit  of  the  public,  the  means  of 
ascertaining  the  condition  of  every  corporation  at  the  time  of  its 
organization  and  of  its  management  and  operations.  I  am  one 
of  those  who  believe  that  the  fullest  corporate  publicity  is  not  only 
right,  but  should  be  enforced. 

The  late  Mr.  Justice  Brewer  said: 

"Publicity  has  a  tendency  to  prevent  schemes  and  keen  transactions 
in  corporate  life.  Publicity  is  not  a  new  force  in  our  national  life,  but  its 
power  is  greater  to-day  than  in  the  past.  Publicity  helps  to  form  public 
opinion  as  the  mighty  force  of  the  age." 

Every  corporation  should  be  in  duty  bound  to  make  reports 
to  the  stockholders  at  regular  intervals.  These  reports  should  be 
given  the  fullest  publicity,  and  should  disclose  with  completeness 
all  facts  concerning  its  organization;  its  securities  issued  or  to  be 
issued,  and  the  consideration  therefor;  its  property,  and  its  value; 
its  earnings,  and  its  operations  generally.  No  corporation  honestly 
organized  and  managed  would  object  to  making  and  pubHshing 
such  reports.  There  can  be  no  question  that  in  the  end  full  pub- 
licity of  corporate  organization  and  management  will  solve  all 
questions  of  inflations  in  corporate  securities  and  misrepresentations 
in  the  marketing  thereof. 

The  investor  should  be  enabled  to  determine  for  himself  the 
advisability  of  investing  in  securities  offered. 

When  corporations  can  be  organized,  as  is  the  practice  in  this 
country,  in  a  wholly  perfunctory  manner,  without  inquiry  or  in- 
vestigation either  as  to  the  character  or  stabiUty  of  the  individuals 
interested,  or  as  to  the  value  of  the  securities  to  be  issued,  a  duty, 
I  think,  rests  upon  the  government  to  protect  its  citizens  by  re- 
quiring full  reports  to  be  made  and  pubhshed.  The  government 
cannot,  of  course,  make  itself  the  guardian  of  the  investor's  judg- 
ment, but  it  can  discharge  what  seems  a  plain  duty  towards  all 
citizens,  by  requiring  all  corporations  to  publish  reports  and  state- 
ments of  their  affairs,  so  that  investors  may  advise  themselves 
with  respect  thereto;  and,  that  done,  I  think  it  may  fairly  be  said 
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the  government  has  discharged  its  duty,  and  the  responsibility 
thereafter  will  rest  with  the  investor.  If  he  is  indifferent  to  the 
opportunities  offered,  or  errs  in  the  exercise  of  his  judgment,  the 
loss  that  he  may  suffer  will  be  his  misfortune. 

It  may  be  said  that  corporations  seeking  to  avoid  publicity  will 
not  avail  themselves  of  any  act  of  Congress  providing  for  incor- 
poration. That  may  be  so  for  a  time.  Ultimately,  as  the  advan- 
tages to  corporations  organized  under  national  law  become  apparent, 
and  when,  too,  crystallized  public  opinion  will  make  it  necessary 
for  any  reputable  business  corporation  to  make  full  publicity,  the 
opportunity  for  incorporating  under  national  law  will  be  generally 
availed  of. 

Fortunately,  Congress  is  not  powerless  to  enforce  corporate  pub- 
licity, because,  forsooth,  those  corporations  seeking  to  avoid  their 
reasonable  obligation  in  that  regard  will  not  incorporate  under 
national  law.  There  are  two  well-recognized  methods  which  can 
be  availed  of  by  Congress  to  secure  compliance  by  corporations 
with  the  plain  duty  of  publishing  all  the  facts  appertaining  to 
its  organization,  its  management,  and  its  affairs. 

Congress,  by  regulating  the  use  of  the  mails  and  channels  of 
interstate  commerce,  may  compel  every  corporation  engaged  in 
any  business,  whether  interstate  or  not,  to  give  pubHcity  to  its  cor- 
porate affairs,  by  legislation  denying  the  use  of  the  mails  and  the 
instruments  of  interstate  commerce  for  the  transmission  of  any 
matter  concerning  the  affairs  or  business  of  any  corporation  that 
fails  to  make  and  file  reports  of  the  fullest  nature  concerning  its 
organization  and  business,  such,  for  example,  as  are  already  ex- 
acted from  the  interstate  carriers  under  the  Interstate  Commerce 
Act.  Such  legislation  would  be  valid  and  enforceable.  The  mails 
are  an  instrumentality  organized  and  conducted  by  the  national 
government  for  the  benefit  and  convenience  of  the  people.  It  is 
an  agency  over  which  the  government  has  absolute  and  unqualified 
control,  free  from  restraints  or  restrictions  of  any  kind  save  those 
found  in  the  Constitution.  The  government  has  the  right  to  deter- 
mine for  itself  what  may  be  carried  in  the  mails  and  what  should 
be  excluded  therefrom. 

The  Supreme  Court  of  the  United  States,  through  Chief  Justice 
Fuller,  in  the  case  of  Ex  parte  Rapier,^^  say  in  this  respect: 

"  J43  U.  S.  no. 


lOO  HARVARD  LAW  REVIEW, 

"The  states,  before  the  Union  was  formed,  could  establish  post-offices 
and  post-roads,  and  in  doing  so  could  bring  into  play  the  police  power  in 
the  protection  of  their  citizens  from  the  use  of  the  means  so  provided  for 
purposes  supposed  to  exert  a  demoralizing  influence  upon  the  peo'ple. 
When  the  power  to  establish  post-offices  and  post-roads  was  surrendered 
to  the  Congress,  it  was  as  a  complete  power;  and  the  grant  carried  with 
it  the  right  to  exercise  all  the  powers  which  made  that  power  effective. 
It  is  not  necessary  that  Congress  should  have  the  power  to  deal  with 
crime  or  immorality  within  the  states  in  order  to  maintain  that  it  pos- 
sesses the  power  to  forbid  the  use  of  the  mails  in  aid  of  the  perpetration 
of  crime  or  immorality." 

Under  the  authority  of  this  case,  it  appears  Congress  has  abso- 
lute power  over  the  mails  and  can  regulate  the  use  thereof  as  it 
chooses;  that  it  has  the  right  to  say  that  no  mail  matter  of  any 
kind,  whether  emanating  from  the  corporation  or  from  any  indi- 
vidual, should  be  carried  unless  the  corporation  concerned  in  such 
mail  matter  has  made  the  required  reports. 

Just  as  effectively  can  Congress  act  through  the  regulation  of  the 
interstate  commerce  agencies,  by  prohibiting  the  use  of  express 
companies  or  carriers  in  transporting  any  matter  relating  to  the 
business  or  affairs  of  a  corporation  failing  to  make  such  reports. 
This  is  an  effective  and  practical  method  of  enforcing  publicity. 
Corporations  could  not  interchange  communications  with  their 
stockholders  or  transact  any  of  their  business  through  the  mails 
or  through  the  means  of  interstate  commerce,  unless  they  com- 
plied with  such  laws.  Bankers  could  not  offer  for  sale  the  securities 
of  non-complying  corporations,  nor  could  such  corporations'  secur- 
ities be  transmitted  either  in  the  mails  or  through  the  agencies 
of  interstate  commerce,  without  violating  such  laws.  Under  these 
conditions  every  corporation  engaged  in  business,  whether  inter- 
state or  not,  would  comply  with  the  laws  of  Congress  in  that  re- 
spect, and  the  desired  and  necessary  publicity  would  be  effected. 

There  is  another  power  vested  in  Congress  which  for  purposes 
of  regulation  is  perhaps  even  more  potent  than  that  possessed  by  it 
through  its  control  over  interstate  commerce  and  the  mails.  I  refer 
to  the  power  to  lay  and  collect  excise  taxes.  If  the  doctrine  laid 
down  in  the  case  of  McCray  v.  United  States  ^^  is  adhered  to,  the 
extent  of  that  power  for  purposes  of  regulation  is  almost  boundless. 

"  i9SU.  S.  27. 
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In  that  case,  the  Supreme  Court  of  the  United  States  construed 
an  act  which  levied  a  prohibitive  tax  upon  colored  butterine.  The 
tax  was  ostensibly  levied  for  the  purpose  of  raising  revenue,  but 
its  necessary  effect  was  to  render  the  manufacture  and  sale  of  col- 
ored butterine  a  commercial  impossibility.  The  validity  of  the 
tax  was  attacked  upon  the  ground  that  its  evident  purpose  was 
not  to  raise  revenue  but  to  exercise  a  power  not  conferred  by  the 
Constitution  in  prohibiting  the  manufacture  and  sale  of  colored 
butterine. 

The  Supreme  Court,  in  passing  upon  the  validity  of  the  act,  held 
that  it  was  not  competent  for  the  court  to  inquire  into  the  purposes 
of  Congress  in  passing  the  act;  that  Congress  possessed  power  to 
classify  subjects  of  taxation;  that  such  classification  could  not  be 
inquired  into,  and  that  even  if  such  inquiry  were  permissible,  the 
fact  that  colored  butterine  tended  to  deceive  the  public  was  a  suf- 
ficient justification  for  levying  upon  it  a  higher  rate  of  tax  than 
that  imposed  upon  uncolored  butterine,  which  did  not  possess  the 
same  tendency  to  deceive. 

By  applying  the  practice  pursued  by  Congress  in  McCray  v. 
United  States,  supra  (Oleomargarine  case),  we  have  another  method 
of  dealing  with  the  matter  of  publicity. 

The  taxing  power  of  the  government  is  absolute  and  efficacious, 
and  with  reference  to  the  kind  of  publicity  here  suggested,  legisla- 
tion could  be  enacted  which  would  impose  an  excise  tax  upon  the 
securities  of  any  corporation  which  did  not  furnish  to  its  stock- 
holders and  the  public  the  requisite  publicity. 

As  late  as  April  4,  1910,  the  Supreme  Court  of  the  United  States, 
in  the  case  of  International  Text-Book  Company  v.  Pigg,  reaffirmed 
the  doctrine  announced  in  the  case  of  Crutcher  v.  Kentucky ,2°  as 
follows: 

"Congress  would  undoubtedly  have  the  right  to  exact  from  associ- 
ations of  that  kind  [corporations  engaged  in  interstate  commerce]  any 
guaranties  it  might  deem  necessary  for  the  public  security,  and  for 
the  faithful  transaction  of  business;  and  as  it  is  within  the  province  of 
Congress,  it  is  to  be  presumed  that  Congress  has  done  or  will  do  all  that 
is  necessary  and  proper  in  that  regard." 

One  of  the  recognized  methods  of  regulation,  therefore,  is  the 
exercise  of  the  taxing  power  of  Congress.  Indeed  this  method  of 
"  *o  141  U.  S.  47. 
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regulation  was  exercised  by  Congress  at  the  last  session,  in  the 
enactments  taxing  corporations  upon  their  income.  The  validity 
of  this  legislation  is  now  before  the  Supreme  Court  in  the  so-called 
Corporation  Tax  Cases. 

Mr.  Justice  Story,  in  his  great  work  upon  the  Constitution,  in 
speaking  of  the  taxing  power  with  reference  to  its  use  as  a  means 
of  regulation,  says,  on  page  687 : 

"Now,  nothing  is  more  clear,  from  the  history  of  commercial  nations, 
than  the  fact  that  the  taxing  power  is  often,  very  often,  applied  for 
other  purposes  than  revenue.  It  is  often  applied  as  a  regulation  of 
commerce." 

Legislation  to  limit  or  to  exercise  supervision  over  the  issues 
of  securities  by  corporations  engaged  in  interstate  commerce,  par- 
ticularly such  as  are  not  charged  with  a  pubUc  interest,  might,  per- 
haps, become  unnecessary  or  at  any  rate  less  important  if  full  and 
complete  publicity  of  the  organization  and  affairs  of  such  corpora- 
tions would  be  provided  for  and  enforced. 

Conclusion. 

The  two  vital  differences  between  the  Articles  of  Confederation 
and  the  Constitution  have  become  clearer  and  more  distinct  as 
time  has  passed  and  the  country  has  progressed.  Each  deals  with 
the  relative  powers  of  the  federal  government  and  the  states. 
These  differences  are  the  absence  from  the  Articles  of  Confedera- 
tion of  any  delegation,  of  power  by  the  states  to  Congress,  to 
regulate  commerce  and  the  establishment  by  the  Constitution  of 
more  perfect  union  among  the  people  of  the  United  States,  in- 
stead of  a  league  of  friendship  among  the  respective  states. 

The  Constitution  in  its  Preamble  signalized  the  purpose  thereof 
to  be  the  estabUshment  of  a  union  of  the  people  for  all  such  pur- 
poses as  affected  or  involved  them  as  a  nation. 

It  must  be  clear  that  as  to  all  matters  affecting  the  country  and 
the  people  as  a  whole,  there  should  be  concentration  of  authority 
and  uniformity  of  laws;  there  should  be  union  of  thought  and  imion 
of  action,  for  division  of  power  and  division  of  responsibiUty  are 
subversive  of  strength  and  endurance.  The  general  pursuits  of  the 
nation  and  its  people  require  regulation  within  all  its  four  corners; 
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for  all  pursuits,  whether  manufacture,  mining,  agriculture,  com- 
merce, transportation  or  finance,  are  so  intertwined  and  interwoven 
as  to  require  the  people  of  each  of  the  states  to  deal  with  the  people 
of  all  the  states.  The  power  of  regulation  must  not  be  divided,  but 
should  be  united,  in  order  to  establish  laws  and  regulations  which 
make  for  the  benefit  of  all  the  people,  instead  of  regulations  and 
laws  made  by  the  several  states  merely  in  the  interests  of  their 
own  citizens.  The  constitutional  purpose  "  to  form  a  more  perfect 
Union"  is  best  subserved  when  the  law-making  power  which  affects 
the  interests  and  the  well-being  of  all  the  people  of  all  the  states  is 
centralized  in  a  legislative  body  in  which  are  represented  the  people 
from  every  section,  whose  different  interests  and  varying  thoughts 
may  be  brought  to  bear,  in  estabhshing  and  enacting  such  legis- 
lation as  will  best  serve  the  common  interest  of  a  common  country. 
That  being  so,  the  powers  of  regulation  should  rest  with  the  national 
Congress,  and  that  is  where  the  wisdom  of  our  forefathers  placed 
them. 

The  federal  government,  acting  through  Congress,  is  the  only 
power  able  to  deal  adequately  with  questions  of  universal  interest 
to  all  the  people.  It  is  necessary  to  have  one  source  of  control, 
directly  responsible  to  all  the  people  of  the  nation,  and  to  have 
simplicity,  to  avoid  the  complexities  and  embarrassments  of  con- 
flicting State  laws,  no  two  of  which  are  alike.  A  state  hears  only 
the  interests  of  its  own  people  in  enacting  its  legislation.  Congress 
is  over  all,  of  all,  and  for  all  the  people.  With  laws  in  this  form, 
amendments  will  be  easy  of  accomplishment  when  needed,  and 
wise  poHcies  given  effect  promptly,  since  application  will  be  made 
to  one  law-making  body  instead  of  to  many.  With  the  powers  of 
regulation  vested  in  Congress,  union  of  effort  and  concentration  of 
authority,  as  well  as  uniformity  of  laws  and  uniformity  of  enforce- 
ment, are  reasonably  assured. 

What  is  here  contended  for  is  not  an  enlargement  upon  the 
powers  of  Congress,  but  is  merely  in  suggestion  of  remedies  which 
can  be  availed  of  under  the  constitutional  powers  of  Congress  as 
they  exist  to-day,  and  which  have  not  heretofore  been  fully  exercised. 
At  no  time  in  our  history  have  conditions  so  much  required  such 
action  as  now,  and  never  were  such  laws  more  necessary  in  the 
interests  of  the  well-being  of  the  people  and  the  future  of  the 
country. 
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States  have  repeatedly  undertaken  to  exercise  powers  of  regula- 
tion, each  in  its  own  selfish  way,  more  or  less  intrenching  upon  the 
powers  vested  in  Congress,  and  invariably  have  their  enactments 
been  condemned  as  unconstitutional.  Such  sporadic  efforts,  con- 
stantly failing,  are  subversive  of  good  government  and  stimulate 
and  require  action  by  Congress  through  the  powers  conferred  by 
the  Constitution,  fully  established  by  that  tribunal,  whose  edict  is 
final  and  conclusive,  and  always  wins  the  respect  and  compliance 
of  the  nation. 

Max  Pam. 
Chicago,  III. 
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SELDEN   AS    LEGAL   HISTORIAN: 

A  COMMENT   IN   CRITICISM   AND   APPRECIATION. ^ 


JOHN  SELDEN,  jurist,  statesman,  orientalist,  historian,  was 
born  in  1584  and  died  in  1654.  After  studying  at  Oxford  he 
became  a  member  of  the  Inner  Temple  and  was  called  to  the  Bar 
in  161 2.  He  gave  opinions  and  practised  as  a  conveyancer;  and 
occasionally,  in  great  cases  involving  special  learning,  he  appeared 
in  court.  In  162 1  began  his  long  and  distinguished  Parliamentary 
and  public  career  in  which  his  legal  and  constitutional  knowledge, 
especially  perhaps  his  familiarity  with  the  original  records  of  the 
realm,  was  of  inestimable  value.  Even  as  a  student  in  the  Inns  of 
Court  he  manifested,  however,  his  special  tastes  and  abilities  for 
scholarly  pursuits;  and,  active  as  he  was  in  the  practice  of  his  pro-  j 
fession  and  in  the  exciting  political  life  of  his  age,  antiquarian  and 
oriental  studies  always  occupied  a  very  large  share  of  his  time 
and  thought.  The  real  starting-point  in  his  career  as  a  scholar 
seems  to  have  been  his  early  and  inspiring  friendship  with  Sir 
Robert  Cotton,  the  antiquary;  and  it  was  not  long  before  he  came 
to  share  in  the  labours  of  the  scholars  who  forgathered  in  Cotton's 
famous  library.  Here  and  elsewhere  friendships  and  ties  were 
formed  with  most  of  the  leading  lawyers,  statesmen,  orientaUsts, 
historians,  and  litterateurs  of  the  time;  and  in  an  eminent  group 
that  included  such  men  as  Cotton,  Camden,  Spelman,  Clarendon, 
Coke,  Jonson,  Ussher,  Hale,  and  Hobbes,  he  soon  acquired  the 
proud  distinction  of  being  the  most  learned  of  them  all. 

Selden's  literary  activity  began  at  an  early  age  and  lasted  down 
to  his  death.  In  1607  he  contributed  a  prefatory  carmen  protrepticon 
to  the  Volpone  of  his  friend  Ben  Jonson,  the  poet.  In  this  same 
year  he  finished  his  Analecton  Anglo-Britannicon,  a  work  in  which 

^  The  present  paper  will  also  appear  in  a  collection  of  essays  to  be  published  in 
Germany.  In  this  form  the  paper  will  include  nearly  two  hundred  notes  containing 
discussions  of  points  raised  by  Selden,  many  quotations  from  his  works,  and  full  refer- 
ences to  passages  in  these  works  in  support  of  the  positions  maintained  in  the  paper. 
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he  endeavoured  to  summarise  the  history  of  the  people  inhabiting 
the  island  from  the  earliest  times  down  to  the  coming  of  the  Nor- 
mans in  1066;  but  though  finished  in  1607  this  work,  dedicated  to 
Cotton,  was  not  published  till  161 5  at  Frankfurt,  and  then  in  a 
corrupt  and  mutilated  form.  In  1610  appeared  three  works:  Jani 
Anglorum  Fades  altera,  England's  Epinomis,  and  The  Duello  or 
Single  Combat.  In  the  first  of  these  he  discusses  the  laws  and  cus- 
toms of  the  Britons,  Saxons,  and  Norsemen.  But,  though  marked 
by  great  learning,  this  work  presents  the  sources  in  a  partly  indi- 
gested form;  and  it  is  also  injured,  as  Fry  has  pointed  out,  by  a 
failure  to  draw  the  line  carefully  between  the  successive  inhabit- 
ants of  the  island.  England's  Epinomis  is  partly  an  English  ver- 
sion of  the  Jani  Anglorum  Fades  altera;  but  the  former  embodies 
a  discussion  of  the  laws  of  Richard  I.  and  John  not  contained  in 
the  latter,  and  the  latter  also  has  passages  not  found  in  the  former. 
In  The  Duello  he  traces  the  history  of  this  mode  of  trial  in  various 
countries,  and  concludes  that  it  was  first  introduced  into  England 
by  the  Normans. 

In  161 2,  at  the  instance  of  Michael  Drayton,  the  poet  laureate, 
Selden  wrote  notes  on  the  first  eighteen  cantos  of  Drayton's  Polyol- 
hion;  and  in  the  following  year  he  composed  commendatory  verses 
in  Greek,  Latin,  and  English  to  the  Britannia's  Pastorals  of  William 
Browne.  Selden's  great  work  on  Titles  of  Honour  appeared  in  1614. 
He  first  traces  the  history  of  the  "supreme"  titles  of  honour  — 
those  of  emperors,  kings,  and  other  rulers  —  and  his  learned  in- 
quiries lead  him  back  even  to  the  time  before  the  flood!  In  the 
second  part  of  his  work  he  takes  up  th^  inferior  titles,  such  as  those 
of  heirs-apparent  to  thrones,  dukes,  and  counts;  and  at  the  last 
his  discussion  includes  feminine  titles,  honorary  attributes  like 
clarissimus  and  illustris,  and  the  laws  of  precedence.  In  1616  came 
Selden's  edition  of  Sir  John  Fortescue's  famous  treatise  De  Laudihus 
Legum  Angliae,  and  also  his  edition  of  the  Summae  of  Hengham, 
an  English  medieval  law  writer.  For  Purchas  he  wrote  in  161 7  a 
Treatise  on  the  Jews  in  England. 

The  first  of  Selden's  works  on  oriental  subjects,  the  De  Diis 
Syris,  was  also  published  in  161 7.  So  too  in  161 7  appeared  A  Brief 
Discourse  Touching  the  Office  of  Lord  Chancellor  of  England,  dedi- 
cated to  Sir  Francis  Bacon,  and  the  History  of  Tithes,  dedicated  to 
Sir  Robert  Cotton.    The  latter  is  one  of  the  greatest  of  all  Selden's 
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works,  and  the  one  that  has  occasioned  more  controversy  than 
any  of  the  others.  He  traces  the  history  of  tithes  among  the  Jews, 
Greeks,  and  Romans;  then  divides  the  history  of  tithes  in  the 
countries  of  the  Christian  era  into  four  great  periods  of  about  four 
hundred  years  each;  and  finally  devotes  special  chapters  to  the 
origin  and  development  of  tithes  in  England.  Selden's  contention 
that  tithes  were  payable  by  the  human  positive  law  aroused  those 
who  beUeved  that  they  were  payable  jure  divino;  and  a  fierce  po- 
lemical discussion  resulted.  Selden's  Review  of  the  History  of  Tithes, 
Admonition  to  the  Reader  of  SempiVs  Appendix,  Reply  to  Tillesley's 
Animadversions  upon  the  History  of  Tithes,  Letter  to  the  Marquess  of 
Buckingham,  and  Of  the  Purpose  and  End  in  Writing  the  History  of 
Tithes,  all  resulted  from  this  controversy  and  are  among  his  most 
interesting  productions.  He  was  thrice  summoned  by  King  James 
to  discuss  with  him  the  History  of  Tithes  and  other  scholarly  ques- 
tions; and,  at  the  king's  orders,  he  wrote  three  tracts.  Two  of 
these  were  on  the  Revelation,  —  Of  the  Passage  in  the  Revelation  of 
St.  John  Touching  the  Number  666,  and  Of  Calvin's  Judgment  on 
the  Revelation;  and  the  third  was  entitled  Of  the  Birthday  of  Our 
Saviour. 

In  1623  Selden  published  his  edition  of  the  six  books  of  Eadmer, 
which  present  an  account  of  the  courts  of  William  the  Conqueror, 
William  the  Second,  and  Henry  the  First;  and  to  the  text  itself 
Selden  added  his  own  "  Notae  et  Spicilegium.''  His  elaborate  ac- 
count of  the  works  of  art  collected  by  the  Earl  of  Arundel  appeared 
in  his  Marmora  Arundelliana  in  1629,  and  brought  him  reputation 
for  his  lapidary  knowledge.  Although  written  many  years  before, 
Selden's  learned  and  famous  treatise  entitled  Mare  Clausum  —  in 
o{)position  to  the  contention  of  Grotius's  Mare  Liberum  —  did  not 
appear  till  1636.  Graswinckel's  attack  on  Selden  and  the  Mare 
Clausum  called  forth  Selden's  Vindiciae  in  1653.  By  command  of 
the  House  of  Lords  he  wrote  his  treatise  on  The  Privileges  of  the 
Baronage  of  England,  which  was  printed  in  1642.  His  Judicature 
in  Parliament  was  not  pubHshed  till  1681,  after  his  death. 

Selden's  edition  of  Fleta  —  a  medieval  English  law-book  based 
largely  upon  Bracton  —  appeared  in  1647.  In  his  valuable  pref- 
atory Dissertatio  ad  Fletam  Selden  gives  a  learned  account  of 
the  Enghsh  medieval  law  writers  and  of  the  influence  of  Roman 
law  on  the  EngUsh  law.    Sir  Roger  Twysden  was  assisted  by  Selden 
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in  editing  ten  unpublished  works  on  English  history.  This  im- 
portant work  —  known  as  Decern  Historiae  Anglicanae  Scriptores  — 
appeared  in  1653,  with  a  preface  by  Selden  entitled  Judicium  de 
Decern  Historiae  Anglicanae  Scriptoribus. 

Selden's  De  Diis  Syris,  published  in  161 7  was  followed  by  several 
other  oriental  studies  of  great  value,  most  of  them  relating  to  ancient 
Jewish  or  rabbinical  law.  His  De  Successionihus  in  Bona  Defuncto- 
rum  ad  Leges  Ebraeorum  appeared  in  163 1.  In  1636  was  published 
his  De  Successione  in  Pontificatum  Ebraeorum,  dedicated  to  Laud. 
The  De  Jure  Naturali  et  Gentium  juxta  Disciplinam  Ebraeorum  came 
out  in  1640.  Four  years  later  appeared  De  Anno  Civili  et  Calen- 
dario  Veteris  Ecclesiae  seu  Reipublicae  Judaicae,  and  in  1646  the 
Uxor  Ebraica  seu  de  Nuptiis  et  Divortiis  Veterum  Ebraeorum.  The 
first  part  of  the  De  Synedriis  Veterum  Ebraeorum  was  published 
in  1650,  the  second  in  1653,  and  the  unfinished  third  after  Selden's 
death.  These  works  on  rabbinical  law  have  won  high  praise  from 
scholars  for  their  great  learning.  But  at  the  same  time  they  have 
called  forth  complaints,  by  severe  critics,  of  "their  discursiveness 
and  occasional  obscurity,  and  still  more  of  the  uncritical  use  made 
by  Selden  of  documents  of  very  unequal  value."  "Indeed,"  writes 
Fry,  "Selden's  statements  about  Jewish  law  are  more  often  based 
on  comparatively  modern  compilations  than  on  the  original  sources, 
to  some  of  which  perhaps  he  had  not  access;  and  in  accepting  the 
rabbinical  tradition  as  a  faithful  account  of  the  Israelitish  state, 
he  was  behind  the  best  criticism  of  his  time." 

Selden's  edition  of  a  fragment  of  the  history  of  Eutychius  — 
Eutychii  JEgyptii  patriarchae  orthodoxorum  Alexandrini  Ecclesiae 
suae  origines  —  appeared  in  1642.  His  famous  Table  Talk,  contain- 
ing his  conversational  remarks  on  various  topics,  was  first  printed, 
after  his  death,  in  1689.^ 

The  variety  of  subjects  covered  by  thes6  writings  is  thus  most 
striking,  and  clearly  indicates  the  breadth  of  Selden's  interest 
and  knowledge;  while  nearly  all  his  works  give  evidence  of  the 
powerful  influence  exerted  upon  his  mind  by  the  revival  of  learn- 

*  Further  biographical  and  bibliographical  details  will  be  found  in  Fry's  article  on 
Selden  in  the  Dictionary  of  National  Biography;  Aikin's  Life  of  John  Selden;  Johnson's 
Memoirs  of  John  Selden;  the  biographical  preface  to  Singer's  edition  of  the  Table  Talk; 
the  preface  and  biography  in  vol.  i,  and  the  bibliographical  preface  in  vol.  iii,  of  Wil- 
kins's  edition  of  Selden's  Opera  Omnia,  in  three  folio  volumes  (each  volume  in  two 
parts),  London,  1726. 
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ing.  Many  of  his  writings  are  concerned,  in  one  way  or  another, 
with  the  history  of  law  both  in  eastern  and  in  western  countries, 
rather  particular  attention  being  devoted  perhaps  to  legal  develop- 
ment in  England;  and,  in  addition  to  his  own  original  investiga- 
tions, his  works  include  also  several  valuable  editions  of  writers 
on  English  law  and  history.  A  perusal  of  some  of  these  works  has 
suggested  to  the  present  writer  the  following  fragmentary  obser- 
vations upon  Selden  as  a  legal  historian.  Special  regard  is  paid 
to  Selden's  conception  of  history  and  of  the  historian's  office  and 
to  his  own  historical  methods ;  and  in  this  study  attention  is  directed 
more  to  his  English  than  to  his  Latin,  and  more  to  his  western  than 
to  his  eastern  writings.  It  seems  appropriate  that  on  the  three 
hundredth  anniversary  of  the  publication  of  Selden's  earliest 
writings  of  importance  —  The  Duello  and  two  other  works  ap- 
peared in  1 6 10  —  some  comment  in  criticism  and  in  appreciation 
of  his  work  on  the  history  of  law  should  thus  be  made.' 


II. 

Although  our  primary  purpose  is  to  examine  Selden's  methods 
in  the  writing  of  such  of  his  works  as  are  concerned  with  legal 
history,  we  cannot  make  this  examination  with  the  highest  under- 
standing and  with  the  deepest  appreciation  unless  we  pause  for  a 
moment  to  place  ourselves  at  his  own  point  of  view,  —  to  see  just 
how  he  looked  upon  history  and  just  how  he  looked  upon  the  his- 
torian's task. 

To  Selden  ''history  is  fact"  and  the  task  of  the  historian  is  simply 
and  solely  to  discover  that  fact  and  to  set  it  forth.  This  concep- 
tion seems  to  have  dominated  him  from  the  very  start.  In  the 
preface  to  his  early  work  The  Duello,  he  affirms  that  "historical 
tradition  of  use  and  succinct  description  of  ceremony  are  [his] 
ends";  and  in  the  tract  itself  he  remarks:  "I  search  not,  what 
indefinitely  ought  to  be,  but  what  was  with  us  in  England."  His 
whole  position  is  stated  with  even  greater  clearness  in  his  Purpose 
and  End  in  Writing  the  History  of  Tithes.  He  flatly  denies  the 
charge  that  he  has  expressed  his  own  opinion  on  the  question  as 

'  In  the  preparation  of  the  present  paper  the  author  has  used  Wilkins's  edition  of 
Selden's  Opera  Omnia,  referred  to  in  note  2,  supra. 
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to  the  divine  right  of  tithes,  maintains  that  he  has  only  reported 
what  various  fathers,  divines,  and  canonists  have  held,  and  warmly 
concludes: 

"And  indeed,  if  I  had  done  otherwise,  I  had  run  wholly  from  my  title; 
for  what  had  my  opinion  touching  divine  right  been  to  matter  of  history, 
which  is  only  fact,  and  was  all  that  my  title  directed  to?  I  never  con- 
ceived that  there  was  reason,  why  should  it  be  exacted  of  him,  who  re- 
lates fact  only,  that  he  should  conclude  in  a  thing  to  which  his  premisses 
have  no  reference;  that  is,  in  matter  of  right.  .  .  .  And  in  sum,  whatever 
I  have  there,  from  the  beginning  to  the  end,  is  but  a  collection  into  one 
volume  of  such  things  of  fact,  as  lay  before  dispersed  in  many  fathers, 
councils,  stories,  and  other  records,  to  be  seen  at  any  time,  by  them  that 
desire  them."  • 

This,  then,  is  Selden's  attitude:  History  is  what  has  actually 
been  done  and  what  has  actually  been  thought  by  men  in  the  past, 
and  the  historian's  task  in  investigation  and  in  composition  is  thus 
strictly  limited  by  and  to  facts  and  phenomena.  The  historian 
may  and  must  deal  with  the  laws  and  institutions  and  practices 
of  peoples  and  with  the  opinions  held  by  men  in  reference  to  them, 
but  he  may  and  must  deal  with  all  these  things  merely  as  historical 
reahties.  His  business  is  to  search  for  and  write  down  facts:  it  is 
no  part  of  his  business  to  express  his  own  views  in  reference  to  those 
facts.  This  position  comes  out  sharply  in  his  Admonition  to  the 
Reader  of  SempiVs  Appendix.  **I  have  given  you,"  he  says,  "the 
testimonies  both  ways;  that  only  was  my  part."  Again,  further  on, 
he  remarks:  "I  was  summarily  to  relate,  not  to  discuss  opinions; 
and  for  my  own  verdict,  I  have  not  yet  learned  that  it  is  the  part 
of  him  that  writes  an  history,  to  give  his  verdict  of  what  he  relates." 
On  the  next  page  he  spiritedly  replies  to  Sempil:  "He  [Sempil] 
'  says,  my  judgment  was  suspected,  touching  the  right  of  tithes. 
Alas!  What  is  my  judgment  in  such  a  point  of  divinity?  Or  why 
should  it  be  suspected?  Perhaps  I  was  never  sufficiently  satisfied 
in  that  point,  but  doubted  only  as  many  do.  When  I  have  cause, 
I  will  tell  what  I  think  of  it,  but  not  in  an  history."  In  still  another 
place  he  states :  "Sir  James  [Sempil]  never  heard  or  read  any  opinion 
of  mine  touching  this  matter  [i.  e.,  disposing  of  third  tithe],  unless 
he  will  call  an  historical  narration  upon  other  men's  credits,  an 
opinion." 

Selden  will  restrict  himself  to  the  statement  of  facts  and  will  not 
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in  general  allow  his  own  personal  view  or  interpretation  of  those 
facts  any  place  in  his  historical  work.  He  is  possessed  —  and 
possessed  fully  —  with  a  love  for  historical  truth,  and  he  sees  that 
truth  only  in  the  actualities  —  only  in  the  facts  —  of  the  past,  qmte 
untouched  by  the  personality  of  the  historian  himself.  It  is  only 
this  objective  historical  truth,  contained  in  fact  and  in  fact  alone, 
which  it  is  the  office  of  the  historian  to  know  himself  and  to  make 
known  to  others.  In  the  preface  to  the  History  of  Tithes,  where  he  is 
explaining  his  "course  of  composing"  that  work,  he  writes:  "But 
all  the  bad  titles  that  are  ever  due  to  abuse  of  the  holiest  obtestation, 
be  always  my  companions,  if  I  have  purposely  omitted  any  good 
authority  of  antient  or  late  time,  that  I  saw  necessary,  or  could 
think  might  give  further  or  other  light  to  any  position  or  part  of 
it.  For  I  sought  only  truth."  Later  on,  after  his  work  had  been 
attacked  by  critics,  he  reiterates,  in  striking  and  vigorous  passages, 
his  high  sense  of  duty  to  historical  truth.  In  his  remarks  on  Sem- 
pil's  attack  he  says:  "One  meaning  only  I  had,  to  tell  that  truth 
which  I  saw  none  had  collected."  To  Tillesley  he  replies:  "But 
there  is  not  a  passage  in  it  [History  of  Tithes],  but  that  I  ever  did 
think,  and  now  do  think,  to  be  most  constant  truth,  as  I  have  there 
delivered  it."  There  is  a  high  note  of  sincerity  in  these  words,  and 
it  is  the  same  high  note  of  sincerity  that  ennobles  the  passage  from 
one  of  Hieronymus's  epistles  which  Selden  adopts  as  his  own  and 
which  he  places  at  the  very  beginning  of  his  work  on  the  Uxor 
Ebraica.  "Haec  nos,"  writes  Hieronymus,  "de  intimo  Hebraeorum 
fonte  libavimus,  non  opinionum  rivulos  persequentes,  neque  er- 
rorum,  quibus  totus  mundus  repletus  est,  varietate  perterriti,  sed 
cupientes  et  scire  et  docere  quae  vera  sunt." 

"To  know  and  to  teach  those  things  which  are  true"  —  this  is 
the  key-note  to  Selden's  work;  for  his  conception  of  history  as  the 
truth  that  underlies  the  facts  of  the  past  is  most  intimately  con- 
nected with  his  idea  of  the  purpose  of  historical  studies.  He  is  no 
mere  antiquarian:  he  is  an  antiquarian  and  more  than  an  anti- 
quarian, for  he  is  a  real  historian.  He  is  not  concerned  with  "bare 
and  sterile  antiquity";  he  is  concerned  rather  with  the  "fruitful 
and  precious  part,"  the  "precious  and  useful  part,"  of  the  past, 
for  only  this  part  of  the  past  gives  "light  to  the  present,"  only  this 
part  of  the  past  helps  the  present  generation  of  men  to  understand 
their  laws  and  customs  and  institutions  and  thus  to  resolve  their 
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doubts  and  to  solve  their  problems.  This  view  is  embodied  in  his 
preface  to  Titles  of  Honour,  where  he  says:  "In  our  Europe,  as 
writers  afforded  occasion,  I  have  been  large:  omitting,  I  think, 
no  obsolete  title,  the  knowledge  whereof  may  help  to  the  under- 
standing of  those  in  present  use.  The  like  I  say  of  ensigns.  But 
such  as  were  meerly  proper  to  their  times,  and  have  not  so  much 
as  their  shadow  left,  I  have  willingly  forborn."  The  same  position 
comes  out  in  the  preface  to  his  edition  of  Fortescue's  De  Laudihus 
Legum  Angliae.  "To  this  edition,"  remarks  Selden,  "are  added 
the  sums  of  Sir  Ralph  de  Hengham,  chief  justice  to  Edward  I.,  never 
till  now  printed;  in  whom,  although  most  of  the  learning  be  touch- 
ing essoins,  defaults,  and  course  of  proceedings  in  such  actions 
which  are  in  seldom  use  at  this  day,  yet  divers  things  occur  both 
specially  observable  in  what  he  hath  touching  those  proceedings 
(which  a  professor  of  the  law  cannot  but  wish  to  know)  as  also  he 
often  otherwise  gives  light  to  the  customs  or  law  of  his  time,  whence, 
as  through  an  ancestor  of  the  right  line,  we  must  deduct  that  of  the 
present."  He  expresses  himself  more  strongly  in  the  preface  to  the 
History  of  Tithes  in  these  words: 

"Nor  is  any  end  in  it  to  teach  any  innovation  by  an  imperfect  pattern 
had  from  the  musty  relicks  of  former  time.  Neither  is  antiquity  related 
in  it  to  shew  barely  what  hath  been,  for  the  sterile  part  of  antiquity 
which  shews  that  only,  and  to  no  further  purpose,  I  value  even  as  slightly 
as  dull  ignorance  doth  the  most  precious  and  useful  part  of  it,  but  to  give 
other  light  to  the  practice  and  doubts  of  the  present.  Light,  that  is  clear 
and  necessary.  Nor  could  such  as  have  searched  in  the  subject  see  at  all 
often,  for  want  of  such  light." 

But  Selden's  lofty  conception  of  history  and  its  uses  is  nowhere 
stated  with  greater  clarity  and  force  than  in  his  dedication  of  the 
History  of  Tithes  to  his  friend  and  patron.  Sir  Robert  Cotton.  In 
the  course  of  this  graceful  and  dignified  tribute  to  Cotton  he  ex- 
presses himself  thus : 

"  For,  as  on  the  one  side,  it  cannot  be  doubted  but  that  the  too  studious 
affectation  of  bare  and  sterile  antiquity,  which  is  nothing  else  but  to  be 
exceeding  busy  about  nothing,  may  soon  descend  to  a  dotage;  so,  on  the 
other  hand,  the  neglect  or  only  vulgar  regard  of  the  fruitful  and  precious 
part  of  it,  which  gives  necessary  light  to  the  present,  in  matter  of  state, 
law,  history,  and  the  understanding  of  good  authors,  is  but  preferring 
that  kind  of  ignorant  infancy,  which  our  short  life  alone  allows  us,  before 


SELDEN  AS  LEGAL  HISTORIAN.  1 13 

the  many  ages  of  former  experience  and  observation,  which  may  so 
accumulate  years  to  us,  as  if  we  had  lived  even  from  the  beginning  of 
time." 

It  is  clear  from  what  we  have  already  seen  of  Selden's  own  views 
of  the  purposes  of  historical  study  that  he  did  not  look  upon  him- 
self as  merely  a  narrative  historian,  but  that  he  endeavoured  to 
be  at  the  same  time  a  didactic  historian.  His  purpose  was  not  ac- 
compUshed  by  the  mere  telling  of  his  story;  it  was  accomphshed 
only  if  he  taught,  by  presentation  of  the  truth  of  historic  facts,  the 
lessons  of  the  past  ages  to  the  people  of  his  own  day.  It  was  because 
he  wo\ild  be  a  teacher  that  he  sought  to  write  only  upon  the  "pre- 
cious "  and  ''fruitful"  and  "useful"  part  of  the  past,  for  that  part 
and  that  alone  would  give  "light"  unto  the  present.  The  purpose 
of  instruction  clearly  underlies  most,  if  not  all,  of  his  writings;  and 
some  of  them  indeed,  such  as  the  Privileges  of  the  Baronage  of  Eng- 
land, were  composed  with  the  avowed  practical  object  of  conveying 
instruction  to  particular  persons  for  particular  purposes.  No  one, 
it  is  believed,  can  read  Selden's  works  carefully  and  thoughtfully 
without  feeling  convinced  that  as  a  didactic  historian  he  has  been 
fully  —  and  even  eminently  —  successful. 

But  a  further  —  and  more  difficult  —  question  arises.  May  we 
place  Selden  among  those  historians  who  trace,  in  one  or  more  of 
its  phases,  the  evolution  of  human  society?  Is  he  a  development- 
historian?  In  endeavouring  to  give  some  answer  to  this  question 
we  must  of  course  not  forget  that  Selden  flourished  over  two  hun- 
dred years  before  the  appUcation  of  the  Darwinian  theory  of  evo- 
lution to  historical  studies,  and  that  it  would  be  impossible  there- 
fore to  expect  from  him  any  conscious  work  along  the  lines  of  that 
precise  doctrine.  But  for  many  hundreds  of  years  before  the  exist- 
ence of  the  new  historical  school  of  the  nineteenth  century  various 
historians  have,  at  one  time  and  another,  given  evidence  of  some 
conception  of  history  as  a  development;  and  it  is  believed  that 
Selden  may  properly  be  counted  as  one  of  them.  His  knowledge 
of  the  world's  history,  of  the  laws  and  customs  and  institutions 
of  many  peoples  in  many  ages,  gave  him  just  that  broad  and  com- 
parative outlook  on  the  facts  of  the  past  which  it  is  necessary  for 
any  historian  to  have  before  he  can  properly  and  truly  conceive 
of  social  development.  Certainly  we  are  justified  in  saying  that 
he  seeks  for  the  origins  of  laws  and  customs  and  institutions,  that 
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he  notes  the  causes  of  historical  changes,  that  he  looks  to  the  en- 
vironment of  historical  phenomena,  that  he  carefully  observes 
historical  periods,  and  that  he  conceives  of  the  legal  system  of  the 
present  day  as  growing  out  of  the  legal  system  of  the  ages  of  the 
past.  All  of  this  may  not  amount  to  a  conscious  and  fully  de- 
veloped theory  of  social  and  legal  development,  but  at  any  rate  it 
is  a  real  and  a  far-seeing  approach  to  such  a  theory. 

Selden  carefully  distinguishes  history  from  other  branches  of 
knowledge.  Thus  he  draws  a  sharp  line  between  mythology  and 
history;  and,  though  he  loves  philology  and  exalts  it,  he  does  not 
identify  it  with  history,  as  some  scholars  have  done  and  still  do. 
He  seems  rather  to  view  philology  as  an  independent  science  which 
has  aims  of  its  own,  but  which  nevertheless  renders  assistance  — 
and  necessary  assistance  —  to  legal  history  and  to  various  other 
branches  of  knowledge.  It  is  something  to  chronicle  that  a  scholar 
of  the  classical  tastes  and  abilities  of  Selden  refuses,  in  the  early 
seventeenth  century,  to  adopt  the  view  of  many  classical  philologists 
that  philology  is  history  and  history,  philology.  He  takes  rather 
the  position,  now  being  more  and  more  adopted  by  scholars,  that 
the  two  sciences,  helpful  though  they  may  be  and  must  be  to  each 
other,  are  yet  distinct  and  different  sciences,  with  distinct  and 
different  purposes  and  methods. 

In  a  single  word  we  may  characterise  Selden's  whole  attitude 
toward  history  and  the  historian  as  the  attitude  of  the  scientist,  and 
not  that  of  the  philosopher.  Selden's  historical  vision  was  far- 
reaching,  but  it  was  the  far-reaching  vision  of  the  scientific  his- 
torian, not  the  far-reaching  vision  of  the  philosophical  historian; 
and  this  vision  it  was  which,  as  we  shall  see  directly,  determined 
the  character  of  his  own  work  and  the  methods  he  employed 
to  accomplish  it. 

m. 

Indeed,  Selden's  conception  of  history  and  of  the  task  of  the 
historian  affected  his  whole  attitude  toward  the  materials  out  of 
which  he  built  up  his  historical  works.  It  was  his  high  ideal  of  the 
historical  truth  that  exists  in  facts  and  facts  alone  that  consciously 
and  purposely  guided  him  in  the  collection  and  employment  of  his 
sources  of  information  as  to  what  those  facts  were  and  as  to  when 
and  where  those  facts  existed.    It  was  this  high  ideal  that  led  him, 
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in  exercising  his  "liberty  of  inquiry"  by  the  "most  accurate  way 
of  search,"  to  seek  diligently  for  authorities  and  to  seek,  too,  only 
"good  authorities,"  "authorities  of  best  choice,"  "most  choice 
and  authentick  monuments,"  "monuments  of  infalUble  credit," 
"known  and  certain  monuments  of  truth  "  ;  for  it  was  only  these 
authentic  and  reliable  sources,  "chosen  by  weight,  not  by  number," 
that  gave  him  the  "best  light"  as  to  the  past.  Indeed  it  was  this 
high  ideal  that  led  him,  wherever  it  was  possible,  to  seek  and  to  use 
as  the  solid  basis  of  his  historical  work  the  original  sources  —  the 
"original  monuments" — themselves.  In  more  than  one  place  in 
his  writings  he  has  himself  told  us  of  his  love  for  the  "fountains" 
of  knowledge  and  his  firm  conviction  that  in  them  historical  truth 
is  to  be  discovered  in  the  surest  way.  As  early  as  16 10  he  writes 
in  the  preface  to  The  Duello  :  "My  aims  shall  take  him  for  an  ad- 
vocate, which  long  since  affirmed  the  full  pleasing  Syrens  to  be  but 
allegories  of  antique  records."  Later  on,  in  the  preface  to  the 
Titles  of  Honour,  he  says:  "Wherever  my  inquisition  might  aid,  I 
vent  to  you  nothing  quoted  at  second  hand,  but  ever  loved  the 
fountain,  and,  when  I  could  come  at  it,  used  that  medium  only, 
which  would  not  at  all,  or  least,  deceive  by  refraction."  Again,  when 
he  is  discussing  his  authorities  in  the  preface  to  the  History  of 
Tithes,  he  remarks:  "The  fountains  only,  and  what  best  cleared 
them,  satisfied  me;  and  I  supposed  every  judicious  reader  would  be 
so  best  satisfied  also."  At  the  very  beginning  of  his  work  on  the  Uxor 
Ebraica  he  adopts  for  himself  that  sentence  from  one  of  the  epistles 
of  Hieronymus  which  we  have  already  quoted :  "  Haec  nos  de  intimo 
Hebraeorum  fonte  Ubavimus,  non  opinionum  rivulos  persequentes, 
neque  errorum,  quibus  totus  mundus  repletus  est,  varietate  per- 
territi,  sed  cupientes  et  scire  et  docere  quae  vera  sunt." 

Selden  has,  then,  the  very  highest  regard  for  the  fountains  them- 
selves; and  it  is  because  of  this  very  highest  regard  that  he  attacks 
—  and  attacks  bitterly  and  even  savagely  —  those  writers  who 
merely  copy  the  one  from  the  other,  without  independent  research 
for  themselves,  and  who  thus  pass  on  error  from  one  to  the  other 
and  from  age  to  age.  In  the  preface  to  the  History  of  Tithes,  for 
instance,  we  find  him  relentless  in  his  criticism  of  certain  sorts  of 
ecclesiastical  writers  who  are  copyists  and  nothing  more;  and,  in 
another  connection,  even  the  great  Ivo  of  Chartres  does  not  escape 
his  scathing  strictures. 
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In  this  insistence  upon  the  value  of  the  fountains  Selden  was 
not  a  prophet  —  he  was  an  apostle.  In  earnestly  and  resolutely 
drawing  the  minds  of  his  readers  "back  to  the  sources!",  he  but 
voiced  the  spirit  of  his  own  day  and  the  spirit  of  the  days  before 
his  own.  All  parts  of  learned  Europe  had  heard  and  were  still 
hearing,  had  obeyed  and  were  still  obeying,  this  call  of  the  human- 
ists; and  the  group  of  historians  and  other  scholars  that  formed 
itself  about  Cotton  in  Cotton's  priceless  Ubrary  were  but  partakers 
in  the  common  tasks  and  in  the  common  aspirations  of  the  age.  It 
may  well  be  that  not  all  of  these  men  were  quite  aware  that  they 
were  merely  sharing  in  a  broader  movement;  but  we  feel  confident 
that  Selden  himself,  the  most  learned  EngUshman  of  his  time,  was 
fully  conscious  that  he  was  a  helper  in  an  intellectual  awakening 
that  was  not  bounded  by  the  lands  and  the  waters  of  England. 
Even  if  we  had  not  eyidence  of  this  on  nearly  every  page  of  his 
writings,  his  erudition  was  too  deep  and  his  vision  too  broad  to  per- 
mit us  to  assume  for  a  single  moment  that  he  was  unaware  of  being 
a  co-worker  in  the  sources  with  the  legal  historians  and  the  scholars 
of  France  and  of  Germany  and  of  other  countries. 

In  examining  the  actual  materials  underlying  Selden's  historical 
works,  we  find  that  several  different  kinds  of  materials  have  been 
employed.     Of  these  a  word. 

In  the  first  place  it  is  important  to  observe  that  he  has  based 
his  writings  on  both  primary  and  secondary  sources  of  information. 
He  was  reluctant  to  rely  on  secondary  sources;  but  he  tells  us 
that,  when  he  did  so  rely,  he  frankly  confessed  it.  He  much  pre- 
ferred primary  sources;  for  he  was  content  only  with  the  best 
authorities,  and  the  best  authorities  for  him  consisted  in  the  primary 
sources  themselves.  His  reliance  on  them  is  observable  in  his  very 
earliest  writings  —  such  as  England's  Epinomis,  The  Duello,  and  Of 
the  Jews  sometime  living  in  England  —  and  this  remained  to  the 
last  as  perhaps  the  most  characteristic  feature  of  all  his  work.  If, 
for  instance,  he  was  writing  upon  English  legal  history,  what  he 
in  part  based  his  work  upon  were  of  course  the  classical  English 
law  writers,  such  as  Glanvill,  Bracton,  Fleta,  Britton,  Littleton, 
and  Fitzherbert;  but  he  seems  to  have  relied  much  more  often  and 
much  more  confidently  upon  such  primary  sources  as  Domesday 
Book,  charters,  plea  rolls,  year  books,  the  register  of  original  writs, 
and  statutes;  for  it  was  only  when  he  had  consulted  these,  that 
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he  felt  he  was  getting  down  to  the  bed-rock  of  legal  historical 
truth. 

In  his  letter  to  Vincent  he  strongly  emphasised  the  necessity  for 
the  use  of  manuscript  materials  in  the  study  and  writing  of  Eng- 
lish history,  for  in  his  day  a  comparatively  small  part  of  the  great 
store-house  of  English  sources  had  found  their  way  into  print. 
To  use  his  own  simile,  the  study  and  writing  of  English  history 
by  the  use  of  printed  materials  alone  was  Uke  plastering  and  paint- 
ing a  weak  and  poor  building  which  needed  much  more  the  strength- 
ening and  enlarging  that  could  be  effected  only  by  the  employ- 
ment of  timber  and  stone.  He  followed  his  own  precepts;  for  in 
his  works  on  English  history  —  including  the  history  of  English 
law  —  he  made  large  use  of  the  timber  and  stone  of  manuscript 
materials.  But  in  general,  not  only  in  his  works  on  English  history, 
but  also  in  those  relating  to  other  branches  of  historical  inquiry, 
he  refused  to  rely  entirely  on  printed  sources  and  carefully  studied 
the  manuscripts  in  his  own  library  and  the  various  hbraries,  such 
as  that  of  Cotton,  to  which  he  had  access.  This  was  only  proceed- 
ing in  accordance  with  his  fixed  principle  to  see  and  to  use  only 
the  best  available  authority;  and  it  was  an  example  that  might 
well  be  followed  with  profit  by  more  of  our  present-day  historians. 

In  the  writing  of  legal  history  he  did  not  restrict  himself  to  legal 
sources  alone,  but  made  full  use  of  non-legal  sources  as  well.  The 
most  striking  illustration  of  this  is  seen  in  the  quotations  from 
poetical  writings  —  in  various  languages  —  that  embellish  so  many 
of  his  pages.  He  brings  in  verses,  he  tells  us,  because  he  believes 
they  are  ''of  necessary  use  in  the  search  of"  historical  truth;  and 
few  legal  writers  have  so  enlivened  and  elucidated  prosaical  topics 
by  poetical  sources  as  he. 

It  was  in  accordance  with  his  high  standard  of  scholarship  that 
he  used  the  sources  in  their  original  language,  and  not  in  transla- 
tion. He  suspected  translations  of  not  always  conveying  the  sense 
of  the  original;  but  he  recognised  that  even  learned  readers  —  for 
whom  he  was  writing  —  might  not  in  all  cases  command  the  lan- 
guage of  certain  of  the  sources  which  he  quoted,  and  he  maintained 
accordingly  that  in  such  cases  the  use  of  translations  —  or  at  least 
explanations  —  was  desirable  and  even  necessary  for  the  elucida- 
tion of  the  original  texts  themselves.  In  quoting,  for  instance, 
sources  of  English  law  he  exacted  of  his  readers  a  knowledge  of 
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Latin  and  French,  but  he  recognised  that  few,  even  of  the  learned, 

knew  the  old  Anglo-Saxon,  and  he  supplied  them  therefore  with  a 

translation  of  sources  written  in  that  tongue. 

It  was  also  characteristic  of  Selden  that  he  consulted,  if  possible, 

not  only  late  editions  of  the  primary  sources,  but  also,  where  they 

were  necessary  or  would  shed  hght,  recently  published  secondary 

sources.    This  illustrates  to  us  afresh  his  desire  to  get  the  "best 

light"  on  historical  problems  and  his  scientific  bent  of  mind. 

Harold  D.  Hazeltine. 
The  University  of  Cambridge. 

[To  be  continued.] 
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THE  MEANING  OF  FIRE  IN  AN    INSURANCE 

POLICY  AGAINST   LOSS  OR   DAMAGE 

BY  FIRE. 

SUPPOSE  that  A  procures  insurance  against  loss  or  damage  to 
his  house  by  fire,  that  he  kindles  a  fire  in  the  house  for  a  use- 
ful purpose  and  without  intent  to  do  injury,  and  that  such  fire 
does  damage  to  the  house.  Suppose  further  that  the  fire  is  kindled 
by  him  in  a  place  intended  and  provided  therefor,  and  does  the 
damage  complained  of  by  heat  or  smoke  without  causing  flame  or 
ignition  outside  the  limits  of  such  place.  Suppose,  on  the  other 
hand,  that  the  fire  kindled  in  the  place  provided  for  it  starts  a  fire 
outside  the  limits  of  such  place,  and  that  this  second  fire  does  the 
damage.  Can  A  recover  under  the  policy  in  either  event,  and  if 
so,  when? 

It  is  elementary  that  a  policy  of  insurance  is  a  contract  by  the 
insurer  to  indemnify  the  insured  against  loss  by  the  casualty  de- 
fined in  the  policy.  The  insured  pays  a  simi  certain  for  protection 
against  an  event  which  may  or  may  not  occur  during  the  life 
of  the  policy.  The  premium  is  calculated  with  respect  to  the 
average  chance  that  the  given  event  will  ever  occur.  This  is 
especially  the  case  with  fire  and  marine  insurance.  It  is  true 
that  in  life  insurance  the  insured  is  certain  to  die  sometime.  Death 
is  an  ancient  custom  for  which  civilization  has  as  yet  found  no 
remedy.  But  even  a  life  policy  is  essentially  a  contingent  con- 
tract. The  contingency  is  that  the  insured  will  die  before  reach- 
ing the  average  age  of  risks  of  his  class.  The  premium  is  expected 
to  cover  the  chance  that  this  event  will  occur.  Whether  the 
policy  be  fire,  marine,  or  life,  contingency  is  the  very  essence  of 
the  contract. 

An  insurance  policy,  like  other  contracts,  must  be  construed 
with  reference  to  the  circumstances  under  which  it  was  made.  The 
contingent  nature  of  the  contract  is  a  controlling  and  vital  cir- 
cumstance. Indeed  it  qualifies  the  very  language  of  the  instru- 
ment.   This  language  must  be  construed  in  the  light  of  the  fact 
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that  the  premium  is  calculated  upon  the  average  probability  of  loss. 
If  the  insured  intentionally  causes  the  loss  insured  against,  he 
strikes  at  the  essence  of  the  agreement.  He  intentionally  substi- 
tutes a  certainty  for  the  contingency  against  which  the  parties 
contracted,  and  on  which  the  premium  was  based.  Even  though 
the  policy  contains  no  express  provision  on  the  point,  the  nature 
of  the  contract  precludes  recovery  under  such  circumstances.^  If 
the  insured  intentionally  burns  the  property  he  thereby  avoids 
his  fire  policy.^  If  he  commits  suicide  while  sane  his  estate  cannot 
recover  upon  his  life  policy.^  If  he  intentionally  destroys  his  ship 
the  insurer  has  a  defense  to  his  marine  policy.^  Indeed,  sufficiently 
grave  misconduct  on  the  part  of  the  insured,^  or  of  an  agent  for 
whom  he  is  responsible,^  is  a  bar,  even  though  there  be  no  intention 
to  cause  loss.  Thus  where  the  insured,  while  racing  his  steamer 
against  another  steamer,  broached  a  barrel  of  spirits  of  turpentine 
close  to  the  mouth  of  the  furnace,  in  order  to  use  the  turpentine 
for  fuel,  and  thereby  set  the  steamer  on  fire,  he  was  held  to  have 
forfeited  his  right  to  recover,  although  he  neither  intended  nor 
desired  to  destroy  the  vessel.^  And  where  the  charterer  of  a  vessel, 
with  knowledge  of  the  facts,  tried  to  cross  a  very  hazardous  bar, 

1  Vance,  Insurance,  476,  note  40;   May,  Insurance,  §  407. 

2  Schmidt  v.  New  York,  etc.  Ins.  Co.,  i  Gray  (Mass.)  529;  Kane  v.  Hibernia  Ins. 
Co.,  39  N.  J.  L.  697.  But  if  the  insured  bum  the  property  while  insane  his  act  is  no 
defense  to  the  insurer.    Karow  v.  Continental  Ins.  Co.,  57  Wis.  56. 

2  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  139;  Supreme  Commandery  v.  Ains- 
worth,  71  Ala.  436.  The  weight  of  authority,  however,  permits  recovery  by  a  bene- 
ficiary, even  though  the  insured  commit  suicide  while  sane.  Patterson  v.  Natural 
Premium,  etc.  Ins.  Co.,  100  Wis.  118,  and  cases  cited;  21  Harv.  L.  Rev.  530.  This 
seems  to  rest  on  the  theory,  held  in  a  number  of  states,  that  the  beneficiary  has  a  vested 
interest  in  the  proceeds  of  the  pohcy,  and  therefore  ought  not  to  be  prejudiced  by  the 
improper  act  of  the  insured  who,  as  to  him,  is  deemed  a  third  party  for  whom  he  is 
not  responsible.     Cf.  notes  9-12,  post. 

*  Waters  v.  Merchants',  etc.  Ins.  Co.,  11  Pet.  (U.  S.)  213. 

6  Chandler  v.  Worcester,  etc.  Ins.  Co.,  3  Cush.  (Mass.)  328;  Ostrander,  Fire  In- 
surance, 480;  May,  Insurance,  §§  407,  411.  And  see  Gove  v.  Insurance  Co.,  48 
N.  H.  41. 

*  WiUiams  v.  New  England,  etc.  Ins.  Co.,  3  Cliff.  (U.  S.)  244.  See  also  Waters  v. 
Merchants',  etc.  Ins.  Co.,  11  Pet.  (U.  S.)  213,  where  the  barratry  of  the  master  and 
crew  was  held  a  defense  to  the  insurer. 

^  Citizens'  Ins.  Co.  v.  Marsh,  41  Pa.  St.  386.  But  see  Johnson  v.  Berkshire,  etc.  Ins. 
Co.,  4  Allen  (Mass.)  388,  where  it  was  held  that  one  who  tried  to  biun  out  a  bees' 
nest  under  the  barn  door,  and  thereby  destroyed  the  bam,  though  without  any  fraudu- 
lent intent,  was  negligent,  but  was  not  guilty  of  such  misconduct  as  would  avoid  the 
policy. 
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without  excuse,  and  thereby  lost  the  ship,  the  insured  was  denied 
recovery,  though  neither  he  nor  the  charterer  intended  the  loss, 
on  the  ground  that  the  insured  was  legally  responsible  for  the 
charterer's  misconduct.^  On  the  other  hand,  intentional  burning 
of  the  property  by  a  third  party,^  by  the  wife  ^°  or  husband  ^^  of 
the  insured,  or  even  by  the  agent  of  the  insured  while  acting  beyond 
the  scope  of  his  authority,^^  will  not  bar  recovery  by  the  insured 
under  a  fire  policy  if  the  insured  was  not  privy  to  the  burning. 
In  the  same  way  destruction  of  the  property  by  the  municipal 
authorities  in  order  to  check  the  spread  of  fire  is  no  defense  to 
the  insurer.^^  In  other  words,  the  peril  intended  and  contemplated 
by  the  parties  is  a  peril  which  is  accidental  with  respect  to  the  in- 
sured. Indemnity  against  casualty  is  the  essence  of  insurance. 
The  nature  of  the  contract  itself  qualifies  the  words  "death," 
"fire,"  or  "peril  of  the  sea,"  by  adding  the  words  "accidental 
with  respect  to  the  insured,"  precisely  as  if  the  latter  phrase  had 
been  expressed. 

Yet  the  fact  that  the  loss  is  occasioned  by  the  insured  will  not 
necessarily  bar  his  recovery.  Insurance  policies  are  strictly  con- 
strued against  the  insurer  because  he  is  usually  the  author  of  lan- 
guage used  therein.  The  nature  of  the  policy  compelled  the  courts 
to  hold  that  where  the  loss  was  caused  intentionally  or  by  the  suf- 
ficiently serious  misconduct  of  the  insured,  there  could  be  no  re- 
covery, even  though  the  policy  made  no  express  provision  for  such 
a  case.  Such  a  loss  is  not  a  casualty  with  respect  to  the  insured. 
But  the  policy  includes  any  accidental  loss  which  falls  within  the 
risks  specified.  Intentional  destruction  by  a  third  party  without 
privity  of  the  insured  is  an  accident  with  respect  to  the  poHcy- 

*  Williams  v.  New  England,  etc.  Ins.  Co.,  3  Cliff.  (U.  S.)  244. 

'  Westchester  F.  Ins.  Co.  v.  Foster,  90  111.  121;  Catlin  v.  Springfield,  etc.  Ins.  Co., 
I  Sumner  (U.  S.)  434.    See  also  Hartford  F.  Ins.  Co.  v.  Williams,  63  Fed.  925. 

1°  Walker  v.  Phoenix  Ins.  Co.,  62  Mo.  App.  209;  Midland  Ins.  Co.  v.  Smith,  L.  R. 
6  0-  B.  D.  561,  568  (semble).  See  also  Mickey  v.  Burlington  Ins.  Co.,  35  la.  174 
(negligent  act  of  wife);  Gove  v.  Insurance  Co.,  48  N.  H.  41  (property  burned  by 
insane  wife). 

"  Perry  v.  Mechanics',  etc.  Ins.  Co.,  11  Fed.  485;  Plinsky  v.  Germania  Ins.  Co., 
32  Fed.  47. 

"  Feibelman  v.  Manchester,  etc.  Assur.  Co.,  108  Ala.  180;  Henderson  v.  Western, 
etc.  Ins.  Co.,  10  Rob.  (La.)  164. 

^'  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  (N.  Y.)  367;  Green wald  v.  Insurance  Co., 
3  Phila.  (Pa.)  323. 


122  HARVARD  LAW  REVIEW. 

holder.  A  loss  innocently  caused  by  the  policy-holder  is  recover- 
able. In  the  same  way  the  negligence  of  the  insured  or  of  his  agents 
is  deemed  a  casualty  with  respect  to  him.  It  is  true  that  negligence 
increases  the  hazard,  but  the  contingency  has  not  been  intentionally 
turned  into  a  certainty  by  the  insured.  There  is,  therefore,  a  wide 
difference  in  degree  between  negUgence  on  the  one  hand,  and  in- 
tentional destruction  or  misconduct  on  the  other.  Moreover, 
negligence  is  one  of  the  normal  human  risks.  If  the  neghgence  of 
the  insured  or  his  servant  were  a  defense  to  the  insurer,  a  great  part 
of  the  value  of  the  policy  would  vanish.  These  reasons  have  led 
the  courts  in  insurance  cases  to  look  on  negligence  as  an  innocent 
accident,  rather  than  as  a  breach  of  legal  duty.  As  recovery  for 
loss  caused  by  the  insured's  neghgence  can  scarcely  be  said  to  fly  in 
the  face  of  the  pohcy,  it  has  been  generally  held  that  the  insurer 
must  expressly  except  such  neghgence  in  order  to  rely  on  it  as  a  bar. 
In  the  absence  of  such  a  stipulation  negUgence  on  the  part  of  the 
insured  or  his  agents  is  no  defense  to  the  insurer."  With  respect 
to  the  policy-holder  it  is  a  casualty. 

It  is,  of  course,  fundamental  that  where  the  casualty  defined  in 
the  poUcy  is  fire,  the  loss  for  which  recovery  may  be  had  must  be 
proximately  caused  by  fire  within  the  usual  meaning  of  that  word. 
Scientifically  we  know  that  what  we  call  fire  is  simply  a  chemical 
reaction  by  which  oxygen  unites  with  some  substance  to  form  a 
chemical  compound.  Yet  not  every  such  reaction  is  fire.  The 
rusting  of  iron,  the  rotting  of  wood,  the  tarnishing  of  the  base 
metals,  are  all  examples  of  this  reaction.  But  they  are  not  fire. 
Fire  imphes  flame  or  ignition.  Thus  damage  caused  by  the  rend- 
ing effect  of  Ughtning,^  without  actual  ignition,  is  not  damage  by 
fire.  It  has  also  been  held  that  where  property  was  charred  by 
escaping  steam,  but  without  flame  or  glow,  there  was  no  loss  within 

"  Vance,  Insurance,  476;  Ostrander,  Insurance,  478;  May,  Insurance,  §  408; 
Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507;  Waters  d.  Insurance  Co.,  11  Pet. 
(U.  S.)  213;  Catlin  v.  Springfield,  etc.  Ins.  Co.,  i  Simmer  (U.  S.)  434;  Johnson  v.  Berk- 
shire, etc.  Ins.  Co.,  4  Allen  (Mass.)  388;  Mickey  v.  Burlington  Ins.  Co.,  35  la.  174; 
Phenix  Ins.  Co.  v.  Sullivan,  39  Kan.  449;  Wertheimer  Co.  v.  U.  S.,  etc.  Ins.  Co., 
172  Mo.  135.  In  KarowD.  Continental  Ins.  Co.,  57  Wis.  56,  the  insured,  who  burned 
his  property  while  insane,  was  allowed  to  recover. 

"  Kenniston  v.  Merrimack  Ins.  Co.,  14  N.  H.  341;  Babcock  v.  Montgomery,  etc. 
Ins.  Co.,  6  Barb.  (N.  Y.)  637;  Babcock  v.  Montgomery,  etc.  Ins.  Co.,  4  N.  Y.  326; 
Vance,  Insmrance,  482;  Ostrander,  Insurance,  §  189;  May,  Insurance,  §  406;  Wood, 
Insurance,  S  238, 
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the  meaning  of  the  policy .^^  In  the  same  way  heat "  or  smoke  ^^ 
are  not  themselves  fire,  though  damage  by  heat  or  smoke  may  be 
recovered  if  it  be  the  proximate  result  of  fire  within  the  meaning  of 
the  poUcy.^^  Even  injury  by  "spontaneous  combustion"  is  not  a 
loss  by  fire  unless  the  combustion  be  sufficient  to  produce  visible 
flame  or  glow.  Thus  in  Western,  etc.  Co.  v.  Northern  Assurance 
Co.^°  certain  wool  became  wet  and  was  destroyed  by  spontaneous 
combustion.  The  heat  was  so  great  that  the  wool  could  not  be 
handled  with  bare  hands,  but  at  no  time  was  there  visible  glow  or 
flame.  The  court  held  that  such  combustion  was  not  fire  within 
the  meaning  of  the  policy.  Flame,  glow,  or  ignition,  then,  is  an 
essential  element  of  the  fire  casualty. 

Yet  there  may  be  recovery  under  a  fire  policy  even  though  the 
property  injured  was  not  even  scorched,  much  less  ignited.  Gen- 
erally speaking  a  fire  policy  covers  not  only  damage  done  by  the 
flames,  but  all  damage  which  is  the  proximate  consequence  of  fire 
within  the  meaning  of  the  policy .^^  Thus  in  Lynn  Gas,  etc.  Co.  v. 
Meriden  Fire  Ins.  Co.^  a  fire  in  the  wire  tower  of  the  plaintiff 
caused  a  short  circuit  of  the  electric  current,  and  this  short  circuit 
threw  a  sudden  strain  on  a  fly-wheel  in  another  building  and  caused 
the  fly-wheel  to  burst  and  do  much  damage.  The  property  so 
injured  was  not  even  warmed  by  the  fire,  which  was  quickly  put 
out.  Held,  that  the  whole  damage  is  the  proximate  consequence 
of  fire  and  so  recoverable.  In  Ermentrout  v.  Girard,  etc.  Co.^  a 
fire  in  the  building  of  X  caused  the  wall  of  that  building  to  fall  and 
injure  the  building  of  the  plaintiff.  Held,  that  this  was  a  loss  by 
fire.    In  the  same  way  damage  caused  by  water  used  to  extinguish 

"  Gibbons  v.  German,  etc.  Inst.,  30  111.  App.  263. 

^^  Austin  V.  Drewe,  4  Camp.  360;  American  Towing  Co.  ».  German,  etc.  Co.,  74 
Md.  25;  Gibbons  v.  German,  etc.  Inst.,  30  111.  App.  263. 

"  Cannon  v.  Phoenix  Ins.  Co.,  no  Ga.  563;  Fitzgerald  v.  German  American  Ins. 
Co.,  62  N.  Y.  Supp.  824,  30  N.  Y.  Misc.  72;  Samuels  v.  Continental  Ins.  Co.,  2  Pa. 
Dist.  Ct.  397;  Austin  v,  Drewe,  4  Camp.  360. 

"  Way  V.  Abington  Ins.  Co.,  166  Mass.  67;  Collins  v.  Delaware  Ins.  Co.,  9  Pa. 
Super.  Ct.  576. 

">  139  Fed.  637.  In  199  U.  S.  608  a  writ  of  certiorari  was  denied.  Cf.  Singleton 
V.  Phenix  Ins.  Co.,  138  N.  Y.  298;  Sun  Ins.  Ofl&ce  v.  Western,  etc.  Co.,  72 
Kan.  41. 

"  Vance,  Insurance,  476;  Joyce,  Insurance,  §  3779;  Wood,  Insurance,  §§  105, 
106. 
"158  Mass.  570. 
^  63  Minn.  305. 
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fire,^^  by  removal  to  avoid  fire,^^  by  theft  during  a  fire,^  or  even  by 
destruction  by  the  municipal  authorities  to  prevent  the  spread  of 
fire,^^  are  all  reckoned  as  damage  by  fire.  Curiously  enough,  how- 
ever, recovery  has  been  denied  for  damage  done  by  the  concussion 
of  a  distant  explosion  of  powder ,^^  even  though  an  explosion  of 
powder  ^^  or  inflammable  vapor  ^°  is  itself  fire  within  the  meaning 
of  the  policy.  Such  a  loss  seems  quite  as  proximate  a  result  of  fire 
as  the  bursting  of  the  fly-wheel  in  the  Lynn  case,  supra.  Certainly 
these  explosion  cases  are  not  sufl&cient  to  shake  the  general  rule 
that  if  the  injury  to  the  goods  is  due  to  fire  as  a  proximate  cause, 
the  loss  is  recoverable  under  a  fire  policy,  even  though  the  goods 
themselves  were  never  ignited.  It  must  be  noted,  however,  that 
in  all  these  cases,  the  Lynn  case  and  the  explosion  cases  alike,  a 
fire  accidental  with  respect  to  the  insured  was  one  link  in  the  chain 
of  causation  which  led  up  to  the  injury.  The  question  at  issue 
was  whether  this  link  was  sufficiently  connected  with  the  injury 
to  be  the  proximate  cause  of  it.  It  is  manifest  that  such  cases 
do  not  touch  the  question  as  to  what  is  fire  within  the  meaning 
of  an  insurance  policy. 

Fire,  then,  as  used  in  an  insurance  policy,  implies  accidental 
combustion  accompanied  by  visible  flame  or  glow.  Each  ingredient 
is  essential.  Flame  or  glow,  as  an  element  of  combustion,  is  essential 
because  flame  or  glow  is  the  earmark  of  the  phenomenon  known  in 
common  speech  as  fire.  But  the  word  "fire"  is  also  modified  by 
the  circumstances  under  which  it  is  used  in  the  policy.  The  con- 
tingent nature  of  the  contract  is  a  controlling  circumstance  in  its 
construction.  This  circumstance  cuts  down  the  general  word 
"fire"  to  "fire  which  is  accidental  with  respect  to  the  insured." 

2*  Wood,  Insurance,  §  105;  19  Cyc.  828,  note  46. 

^  Balestracci  v.  Firemen's  Ins.  Co.,  34  La.  Ann.  844;  Independent  Ins.  Co.  v. 
Agnew,  34  Pa.  St.  96.    But  see  Hillier  v.  Alleghany,  etc.  Ins.  Co.,  3  Barr  (Pa.)  470. 

*>  Wood,  Insurance,  §  106;  Joyce,  Insurance,  §  2821;  19  Cyc.  828,  notes  47,  48. 

"  See  ante,  note  13. 

28  Everett  v.  London,  etc.  Co.,  19  C.  B.  N.  s.  126;  Caballero  v.  Home,  etc.  Ins.  Co., 
IS  La.  Ann.  217. 

2»  Scripture  v.  Lowell,  etc.  Ins.  Co.,  10  Cush.  (Mass.)  356;  Hobbs  v.  Northern 
Assur.  Co.,  12  Can.  Sup.  631. 

«o  Renshaw  J).  Fireman's  Ins.  Co.,  33  Mo.  App.  394;  Renshaw  ».  Missouri,  etc.  Ins. 
Co.,  103  Mo.  599.  On  the  other  hand,  damage  by  the  explosion  of  a  steam  boiler 
is  not  a  loss  by  fire,  since  burning  or  combustion  is  not  the  central  principle  of  such 
an  explosion.    Millaudon  v.  New  Orleans  Ins.  Co.,  4  La.  Ann.  15. 
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The  nature  of  the  contract  renders  this  accidental  ingredient  essen- 
tial. Unless,  therefore,  the  accidental  quality  and  the  glow  or 
flame  quality  coexist  in  the  proximate  cause  of  the  injury,  there 
can  be  no  recovery  under  a  fire  policy. 

In  the  light  of  these  principles,  the  questions  at  the  beginning  of 
this  article  take  on  a  new  aspect.  The  flame  or  glow  element  is 
undoubtedly  present.  It  is  conceded  that  such  flame  or  glow  is 
the  proximate  cause  of  damage  to  the  insured.  But  is  the  damage 
caused  by  a  fire  which  is  accidental  with  respect  to  the  insured? 
On  this  point  we  must  examine  the  authorities. 

The  leading  case  is  Austin  v.  Drew,^^  in  which  the  facts  were  as 
follows:  The  premises  insured  were  a  sugar  manufactory  of  seven 
or  eight  stories.  On  the  ground  floor  were  pans  for  boiling  sugar 
and  a  stove  to  heat  them.  From  the  stove  a  chimney  went  to  the 
top  of  the  building;  and  in  the  chimney  was  a  register  which  had 
to  be  opened  when  there  was  fire  in  the  stove.  One  morning  a 
servant  forgot  to  open  the  register  and  in  consequence  smoke, 
sparks,  and  heat  were  forced  into  the  room  where  the  sugars  were 
drying.  One  or  two  men  were  suffocated  in  attempting  to  open 
the  register,  but  it  was  finally  opened.  Had  it  remained  shut  much 
longer  the  premises  would  have  been  burnt  down;  but  in  point  of 
fact  there  never  was  more  fire  than  was  necessary  to  carry  on  the 
manufacture,  and  the  flame  never  got  beyond  the  flue.  The  sugars, 
however,  were  much  damaged  by  the  smoke  and  still  more  by  the 
heat.  The  loss  amounted  to  several  thousand  pounds.  On  these 
facts  Chief  Justice  Gibbs  thus  instructed  the  jury: 

'  "I  am  of  opinion  that  this  action  is  not  maintainable.  There  was 
no  more  fire  than  always  exists  when  the  manufacture  is  going  on.  Noth- 
ing was  consumed  by  fire.  The  plaintiffs'  loss  arose  from  negligent 
management  of  their  machinery.  The  sugars  were  chiefly  damaged  by 
heat;  and  what  produced  that  heat?  Not  any  fire  against  which  the 
company  insures,  but  the  fire  for  heating  the  pans,  which  continued  all 
the  time  to  bum  without  any  excess.  ...  If  there  is  a  fire  it  is  no 
answer  that  it  was  occasioned  by  the  negligence  or  misconduct  of 
servants  ;  but  in  this  case  there  was  no  fire  except  in  the  stove  and 
the  flue,  as  there  ought  to  have  been,  and  the  loss  was  occasioned  by 
the  confinement  of  heat.  Had  the  fire  been  brought  out  of  the  flue,  and 
anything  had  been  burnt,  the  company  would  have  been  liable.     But 

*^  4  Camp.  360;  Holt  N.  P.  126;  aflarmed,  6  Taunt.  436,  2  Marshall,  130. 
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can  this  be  said  where  the  fire  was  never  at  all  excessive,  and  was  always 
confined  within  its  proper  limits  ?  This  is  not  a  fire  within  the  mean- 
ing of  the  policy  nor  a  loss  for  which  the  company  undertakes.  They 
might  as  well  be  sued  for  the  damage  done  to  drawing-room  furniture  by 
a  smoky  chimney." 

In  Cannon  v.  Phcenix  Insurance  Co.^^  the  action  was  brought 
on  a  policy  against  "all  direct  loss  or  damage  by  fire."  The  proof 
of  loss  alleged  that  a  certain  stove-pipe  in  the  plaintiff's  building 
became  disconnected,  and  that  when  a  fire  was  built  in  the  stove 
beneath,  smoke  and  soot  escaped  into  the  second  story  of  the 
building  and  did  the  damage  complained  of,  which  amounted  to 
some  three  thousand  dollars.  The  proof  of  loss  also  alleged  that 
the  stove-pipe  and  ceiling  became  very  hot  and  that  part  of  the 
damage  was  caused  by  water  poured  on  to  cool  the  ceiling.  The 
defendant  objected  to  the  admission  in  evidence  of  the  proof  of 
loss,  because  the  proof  nowhere  alleged  that  there  was  any  fire  ex- 
cept in  the  stove  where  it  was  intended  to  be.  The  trial  judge 
excluded  the  evidence  and  there  was  a  nonsuit.  In  affirming  the 
ruling  of  the  trial  judge,  Lewis,  J.,  adopts  and  quotes  the  following 
principle,  laid  down  in  i  Wood,  Fire  Insurance,  §  103: 

"Where  fire  is  employed  as  an  agent,  either  for  the  ordinary  purposes 
of  heating  the  building,  for  the  purposes  of  manufacture,  or  as  an  in- 
striunent  of  art,  the  insurer  is  not  liable  for  the  consequences  thereof, 
so  long  as  the  fire  itself  is  confined  within  the  limits  of  the  agencies  employed, 
as,  from  the  effects  of  smoke  or  heat  evolved  thereby,  or  escaping  there- 
from, from  any  cause,  whether  intentional  or  accidental.  In  order  to 
bring  such  consequences  within  the  risk  there  must  be  actual  ignition 
outside  of  the  agencies  employed,  not  purposely  caused  by  the  assured, 
and  these,  as  a  consequence  of  such  ignition,  dehors  the  agencies." 

In  American  Towing  Co.  v.  German  Fire  Insurance  Co.^  a  steam- 
tug,  her  boiler  and  machinery,  were  insured   against  "all  loss  or 

^  no  Ga.  562.  Cf.  Mickey  v.  Burlington  Ins.  Co.,  35  la.  174,  where  a  fire  kindled 
under  similar  circiunstances  set  fire  to  the  building,  and  the  plaintiff  recovered. 

^  74  Md.  25.  Compare  with  this  Hazard  v.  'New  England,  etc.  Ins.  Co.,  7  tet. 
(U.  S.)  557;  s.  c.  below,  i  Sumner  (U.  S.)  218;  Martin  v.  Salem,  etc.  Ins.  Co.,  2  Mass. 
420;  and  Rohl  v.  Parr,  i  Esp.  445,  in  which  it  was  held  that  injiuy  done  by  worms 
was  not  a  "  peril  of  the  sea  "  within  the  meaning  of  a  marine  policy,  but  simply 
wear  and  tear  for  which  there  could  be  no  recovery.  And  in  Magnus  v.  Buttemer, 
II  C.  B.  876,  recovery  was  denied  where  a  vessel  was  intentionally  allowed  to  take 
groimd  while  unloading,  though  the  policy  covered  "  standing,"  because  such  an  in- 
jury was  mere  wear  and  tear. 


THE  MEANING  OF  FIRE  IN  AN  INSURANCE  POLICY.     1 27 

damage  to  the  same  by  fire."  A  fire  occurred  on  board  and  did 
some  damage  to  the  hull.  The  boiler  was  also  injured,  but  there 
was  conflict  in  the  evidence  as  to  whether  the  damage  to  the  boiler 
was  caused  by  the  exterior  fire  or  by  the  fire  in  the  furnaces  beneath 
the  boiler.  The  insurance  company  conceded  its  hability  for  the 
damage  by  the  fire  outside  the  boiler,  and  settled  therefor.  The 
trial  judge  instructed  the  jury  in  substance  that  if  the  damage  to 
the  boiler  was  caused  by  the  fire  in  the  furnaces,  and  not  by  fire 
outside  the  furnaces,  the  plaintiff  could  not  recover  under  the 
policy.  The  plaintiff  excepted  to  this  instruction.  In  holding  that 
the  instruction  was  correct,  Chief  Justice  Alvey  said: 

"The  subject  of  the  policy  is  a  steam-tug,  her  boiler,  and  other  ma- 
chinery. Of  necessity,  fire  was  to  be  maintained  in  the  furnace,  and  in 
contact  with  the  boiler,  as  a  means  to  generate  the  motive  power  by 
which  the  vessel  could  be  propelled.  .  .  .  The  fire  while  in  the  furnace 
was  in  its  proper  place  and  where  it  was  intended  to  be,  and  it  was 
placed  there  to  act  upon  the  boiler,  which  in  course  of  time  would  be 
burnt  out  or  warped,  as  the  grate  of  the  furnace  would  be,  by  the  con- 
tinued action  of  fire  thereon.  And  if  such  results  of  the  action  of  fire 
upon  these  materials  while  in  ordinary  use  are  not  within  the  risk,  it 
would  be  difficult  to  say  upon  what  degree  of  heat  or  under  what  con- 
ditions the  liability  mider  the  policy  would  attach  for  injury  caused  by 
the  action  of  the  fire  while  confined  to  the  furnace  and  producing  no 
external  ignition.  If  a  person  has  his  house  insiued  against  all  loss  or 
damage  by  fire,  and  he  should  make  a  fire  in  his  grate  or  fireplace  of 
such  intense  heat  as  to  crack  his  chimney  or  warp  or  crack  his  mantel- 
pieces, it  could  hardly  be  contended  that  he  could  hold  the  insurance 
company  liable  for  such  damage,  though  the  damage  was  unintention- 
ally allowed  to  be  produced  by  the  action  of  the  fire.  In  such  case  the 
fire  would  not  have  extended  beyond  the  proper  limits  within  which  it 
was  intended  to  bum;  but  the  heat  emitted  therefrom  would  have  pro- 
duced effects  not  intended  by  the  insured." 

In  Gibbons  v.  German  Insurance  and  Savings  Institution'^  the 
plaintiff  sought  to  recover,  under  an  ordinary  fire  insurance  poHcy, 
for  injury  and  charring  caused  by  steam  which  escaped  from  the 
apparatus  by  which  the  rooms  were  heated.  In  affirming  a  judg- 
ment for  the  defendant,  Gary,  J.,  after  citing  Austin  v.  Drew, 
said: 

"  30  111.  App.  263. 
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"The  damage  there,  was  the  consequence  of  negligently  omitting  to 
open  a  proper  outlet  for  the  escape  of  the  heat;  here,  by  the  accidental 
opening  of  an  improper  one.  In  each  case  there  was  excessive  heat, 
but  no  fire  where  it  ought  not  to  have  been.  Fire  and  heat  are  not  one, 
but  cause  and  effect;  and  damage  by  heat  is  not  insured  against  in  terms 
and  is  covered  by  the  policy  only  when  the  misplaced  fire  causes  it.  If 
the  fire  were  a  moral  agent  no  blame  could  be  imputed  to  it.  It  was 
doing  itS'duty  and  no  more.  The  damage  was  caused  by  another  agent 
who,  undertaking  to  transmit  the  beneficial  influence  of  the  fire,  broke 
down  in  the  task." 

In  Fitzgerald  v.  German-American  Ins.  Co.'^  the  plaintiff  brought 
action  upon  a  policy  against  "loss  or  damage  by  fire,"  to  recover 
for  injury  done  by  a  smoking  lamp.  There  was  no  fire  outside  of 
the  lamp  itself.  In  reversing  a  judgment  for  the  plaintiff,  Dun- 
more,  J.,  said: 

"The  rule  seems  to  be  that  where  the  insured  employs  fire  for  econo- 
mic or  scientific  purposes,  and  the  fire  is  confined  to  the  agencies  so 
employed,  and  damage  ensues,  without  any  actual  ignition  to  the  prop- 
erty insured,  the  insurance  company  is  not  liable." 

In  Samuels  v.  Continental  Ins.  Co.^  recovery  was  denied  (though 
without  opinion)  for  smoke  damage  caused  by  a  flaring  lamp, 
though  the  flame  rose  two  or  three  feet  above  the  chimney,  but 
ignited  nothing  outside  the  lamp. 

In  Collins  v.  Delaware  Ins.  Co.^^  the  plaintiff  brought  action  on 
a  fire  policy  for  damage  done  by  a  fire  in  an  oil  stove.  The  evi- 
dence was  conflicting  as  to  whether  the  fire  in  the  oil  stove  was 
confined  to  the  wick,  or  spread  to  the  oil  reservoir.  The  trial  judge 
in  substance  charged  the  jury  that  if  the  damage  was  due  to  smoke 
or  heat  caused  by  a  fire  in  its  proper  place  in  the  stove  there  could 
be  no  recovery,  but  that  if  the  damage  was  caused  by  a  fire  out 
of  its  proper  place  they  should  find  for  the  plaintiff.  The  jury 
found  for  the  plaintiff  and  the  defendant  alleged  exceptions.  In 
overruling  these  exceptions  Rice,  P.  J.,  quoted  from  Way  v.  Ab- 
ington,  etc.  Ins.  Co.,^*  and  said: 

"If  a  stove  should  be  cracked  and  spoiled  by  a  fire  kindled  in  it  to 
warm  the  house,  or  if  a  fire  in  a  fireplace  should  crack  the  mantel,  or 

»  62  N.  Y.  Supp.  824;  30  N.  Y.  Misc.  72.  ^  2  Pa.  Dist.  Ct.  397. 

"  9  Pa.  Super.  Ct.  576, 
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scorch  valuable  furniture  left  too  near  it,  or  injure  property  by  its  smoke, 
which  the  chimney  failed  to  carry  off,  or  if  a  lamp  should  throw  off  soot 
or  smoke  in  such  quantities  as  to  cause  damage  to  property,  in  every 
such  case,  it  may  be  conceded,  if  the  fire  burned  nothing  but  that  which 
was  intended  to  be  burned  for  a  useful  purpose  in  connection  with  the 
occupation  of  the  house,  and  if  it  did  not  pass  beyond  the  limits  assigned 
to  it,  the  insurance  company  would  not  be  liable.  .  .  .  Again,  as  was 
said  in  Way  v.  Abington  Mut.  Fire  Ins.  Co,,'*  a  distinction  should  be 
made  between  a  fire  intentionally  lighted  and  maintained  for  a  useful 
purpose  in  connection  with  the  occupation  of  a  building,  and  a  fire  which 
starts  from  such  a  fire  without  human  agency  in  a  place  where  fires  are 
never  lighted  nor  maintained."  .  .  . 

In  Millaudon  v.  New  Orleans  Ins.  Co.^^  the  court  affirmed  a 
judgment  which  denied  recovery  under  an  ordinary  fire  policy  for 
damage  caused  by  an  exploding  steam  boiler,  where  there  was  no 
fire  except  under  the  boiler. 

In  O'Connor  v.  Queen  Insurance  Co.^''  the  plaintiff  brought  action 
on  a  standard  policy  which  insured  "against  all  direct  loss  or 
damage  by  fire."  The  evidence,  as  to  which  there  was  little  if  any 
dispute,  was  that  the  plaintiff's  servant  built  a  fire  in  the  furnace 
with  paper  and  cannel  coal,  not  used  or  intended  to  be  used  for 
such  purpose,  which  fire  within  a  few  minutes  developed  to  such 
a  degree  of  fury  as  to  fill  the  house  with  great  volumes  of  smoke, 
soot,  and  excessive  and  intense  heat,  whereby  the  property  was 
damaged  to  the  extent  of  some  five  hundred  dollars.  The  trial 
judge  ruled  for  the  plaintiff.  This  ruling  was  affirmed  by  a  divided 
court,  Marshall,  J.,  dissenting.  At  p.  394  Kerwin,  J.,  thus  distin- 
guishes Austin  V.  Drew: 

"The  foregoing  cases,^^  we  think,  fully  show  that  Austin  v.  Drew, 
4  Camp.  360,  is  not  authority  against  plaintiff  here.  There  the  fire  was 
under  control,  not  excessive,  and  suitable  and  proper  for  the  purpose 
intended.  It  was,  in  the  language  of  the  books,  a  'friendly'  and  not  a 
'hostile'  fire.  In  the  case  before  us  the  fire  was  extraordinary  and  un- 
usual, unsuitable  for  the  purpose  intended  and  in  a  measure  uncontroll- 
able, beside  being  inherently  dangerous  because  of  the  unsuitable  material 

»8  166  Mass.  67.  39  4  La.  Ann.  15.  "  140  Wis.  388. 

"  These  cases  were  cases  like  L)mn  Gas  Co.  v.  Meriden,  etc.  Ins.  Co.,  supra, 
where  a  fire  out  of  its  proper  place  was  the  proximate  cause  of  the  damage,  though  the 
property  injured  was  not  itself  ignited.  For  a  fuller  statement  of  the  distinction 
between  those  cases  and  the  O'Connor  case,  see  the  dissenting  opinion  of  Marshall,  J. 
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used.    Such  a  fire  was,  we  think,  a  'hostile'  fire  and  wiumn  the  con- 
templation of  the  p>olicy." 

In  Way  v.  Abington  Mut.  Fire  Ins.  Co.^  the  plaintiff  brought 
action  on  a  Massachusetts  standard  fire  policy   to  recover  for 

*2  i66  Mass.  67;  Collins  v.  Delaware  Ins.  Co.,  9  Pa.  Super.  Ct.  576;  Mickey  v 
Burlington  Ins.  Co.,  35  (la.)  174,  ace. 

In  Massachusetts  two  unreported  cases  in  the  Superior  Court,  which  were  not 
carried  up  to  the  Supreme  Court,  supplement  and  are  in  accord  with  the  dictum  in 
Way  V.  Abington,  etc.  Ins.  Co.,  supra.  See  also  dictum  in  Scripture  v.  Lowell,  etc. 
Ins.  Co.,  10  Cush.  (Mass.)  356,  360. 

In  Breen  v.  ^tna  Ins.  Co.,  Suffolk,  1895,  No.  6102,  the  plaintiff  declared  in  the  usual 
manner  on  a  fire  policy,  and  the  defendant  answered  the  general  denial.  The  bill 
of  exceptions  showed  in  substance  that  the  defendant  insured  certain  premises  of  the 
plaintiff  against  fire;  that  said  premises  were  warmed  by  an  ordinary  stove;  that 
before  leaving  the  premises  on  a  certain  winter's  night  the  plaintiff  kindled  a  fire  in 
said  stove  and  set  thereon  a  peanut  roaster  full  of  peanuts  to  warm  over  night;  that 
by  reason  of  the  arrangement  of  the  dampers  of  the  stove  the  fire  became  imusually 
hot;  that  the  imusual  heat  developed  by  the  fire  was  sufficient  to  crack,  a  wooden 
post  near  the  stove;  that  the  heat  developed  by  said  unusual  fire  caused  the  peanuts 
to  give  off  a  thick  brown  oily  smoke  which  injured  the  goods  and  premises  of  the  plain- 
tiff to  the  extent  of  two  or  three  hundred  dollars;  and  that  the  peanuts  themselves 
were  eventually  charred  and  consumed.  At  the  close  of  the  evidence  the  trial  judge 
(Mason,  C.  J.)  ruled  that  the  plaintiff  could  not  recover  and  directed  a  verdict  for  the 
defendant. 

In  Clark  v.  Fireman's  Fund  Ins.  Co.,  Worcester,  1910,  No.  8143,  the  plaintiff  de- 
clared on  a  policy  insuring  his  Stanley  steam  automobile  against  "loss  or  damage  by 
fire  arising  from  any  cause  whatsoever."  The  answer  was  a  general  denial.  The  case 
was  tried  without  jury  before  Sanderson,  J.,  who  found  as  follows: 

"The  court  finds  that  the  plaintiff  owned  an  automobile  run  by  steam  and  insured 
by  the  defendant;  that  on  September  17,  1909,  he  was  operating  this  automobile  on 
the  highway  when  the  water  in  the  boiler  became  exhausted.  The  plaintiff  filled  the 
tank  of  the  automobile  with  water  and,  supposing  that  it  ran  in  the  usual  way  into 
the  boiler,  started  the  automobile  and  ran  it  for  some  distance  when  he  discovered 
that  no  water  had  gone  into  the  boiler.  When  this  was  discovered  the  boiler  was 
white  with  heat,  the  ends  of  the  tubes  had  become  fused  and  were  emitting  sparks, 
and  flame  was  coming  out  causing  damage  to  the  paint,  the  mud  guard,  and  the  sill. 
The  sparks  emitted  from  the  ends  of  the  tubes  indicated  a  burning  in  the  sense  that 
there  was  then  an  actual  luiiting  of  the  metal  with  the  oxygen  of  the  air.  The  amount 
of  damage  to  the  boiler  was  $214.75,  caused  entirely  by  the  action  of  the  usual  flame 
in  the  automobile  confined  in  the  place  where  it  was  intended  to  be,  upon  an  empty 
boiler.  The  absence  of  water  in  the  boiler  was  the  proximate  cause  of  the  damage 
to  the  boiler.  The  court  rules  that  the  plaintiff  cannot  recover  for  this  damage  to  the 
boiler. 

"The  damage  to  the  paint,  the  sill,  and  the  mud  guard  resulted  from  fire  outside 
of  the  place  where  the  fire  was  intended  to  be,  for  which  the  plaintiff  is  entitled  to 
recover. 

"The  amount  of  this  damage  is  thirty-five  dollars,  with  interest  from  the  date  of 
the  writ." 
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damage  done  by  smoke  thrown  off  by  a  fire  in  the  plaintiff's  chimney, 
which  fire  was  caused  by  a  fire  lighted  in  the  stove  below.  There 
was  no  fire  except  in  the  stove  and  in  the  chimney.  The  trial  judge 
ruled  that  the  plaintiff  could  recover.  In  overruling  the  defend- 
ant's exceptions,  Knowlton,  J.,  after  stating  at  some  length  the 
argument  that  there  could  be  no  recovery  because  there  was  no 
fire  except  where  fire  was  intended  to  be,  said: 

"We  are  not  disposed  to  question  the  soundness  of  the  general  prin- 
ciple on  which  this  contention  is  founded,  and  we  find  it  by  no  means 
easy  to  determine  whether  the  principle  should  be  extended  far  enough 
to  cover  an  occasional  fire  in  a  chimney  incidental  to  the  ordinary  use  of 
a  stove,  or  whether  such  a  fire  should  be  held  to  be  one  for  whose  unex- 
pected and  injurious  consequences  an  insurance  company  should  be  liable. 
We  are  inclined  to  the  opinion  that  a  distinction  should  be  made  between 
a  fire  intentionally  lighted  and  maintained  for  a  useful  purpose  in  con- 
nection with  the  occupation  of  a  building  and  a  fire  which  starts  with- 
out human  agency  in  a  place  where  fires  are  never  lighted  nor  maintained, 
although  such  ignition  may  naturally  be  expected  to  occur  occasionally 
as  an  incident  to  the  maintenance  of  necessary  fires,  and  although  the 
place  where  it  occurs  is  constructed  with  a  view  to  prevent  damage 
from  such  ignition.  A  fire  in  a  chimney  should  be  considered  rather  a 
hostile  fire  than  a  friendly  fire,  and  as  such,  if  it  causes  damage,  it  is 
within  the  provisions  of  ordinary  contracts  of  fire  insurance." 

In  Brown  v.  Kings  County  Fire  Ins.  Co.'*^  it  was  held  that  the 
insured  could  recover  where  he  placed  a  certain  rather  inflammable 
ointment  on  the  stove  to  heat  and  the  ointment  ignited  and  caused 
the  fire  complained  of. 

Another  group  of  cases  also  bears  on  the  question.  Fire  policies 
frequently  except  explosion  of  any  kind  from  the  peril  insured 
against.  Thus  the  standard  fire  policy  excepts  all  loss  by  explosion 
unless  fire  ensues,  and  then  imposes  liability  only  for  the  loss  by 
fire.  Explosion,  however,  may  be  due  to  the  ignition  and  rapid 
combustion  of  explosive  vapor.  Sometimes  the  igniting  cause  is  a 
gas  flame,  lighted  match,  or  Hghted  lamp.  Counsel  have  frequently 
urged  that  the  gas  flame,  lamp,  or  the  like  is  itself  fire,  that  such 
fire  is  the  proximate  cause  of  the  explosion,  and  that  the  damage 
done  by  the  explosion  is  the  proximate  result  of  this  precedent  fire 
and  so  recoverable  as  a  loss  by  fire  irrespective  of  the  explosion  ex- 

«  31  How.  Pr.  (N.  Y.)  508. 
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ception.  This  contention  has  almost  invariably  failed.  It  has 
frequently  been  held  in  such  a  case,  that  a  lighted  match,^  a  lighted 
lamp,^  a  lighted  gas  jet,^  or  even  a  furnace  fire  ^^  is  not  a  fire  within 
the  meaning  of  the  policy.  On  the  other  hand,  if  an  accidental  and 
destructive  fire  precede  the  explosion,  and  the  explosion  is  caused 
by  such  fire,  the  explosion  is  simply  an  incident  of  such  destructive 
fire  and  the  whole  loss  may  be  recovered  as  a  fire  loss.*^  If,  then, 
the  fire  policy  except  damage  by  explosion,  and  an  explosion  occur, 
the  question  whether  the  explosion  damage  may  be  recovered  as 
a  loss  by  fire  turns  on  the  nature  of  the  fire  which  preceded  and 
caused  the  explosion.  If  the  precedent  fire  be  intentionally  kindled 
by  the  insured  for  a  useful  purpose  in  a  place  provided  therefor, 
it  is  not  fire  for  which  there  can  be  recovery  even  though  it  cause 
the  explosion.  If,  however,  the  precedent  fire  be  an  accidental 
fire  with  respect  to  the  insured,  then  the  damage  by  explosion  is 
treated  as  a  fire  loss,  in  spite  of  the  explosion  exception  in  the  policy. 
It  is  evident,  therefore,  that  these  explosion  cases  illustrate  very 
neatly  the  distinction  between  accidental  and  non-accidental  fires. 

Another  question  which  was  suggested  by  the  original  case  of 
Austin  V.  Drew  still  remains  to  be  considered.  In  that  case  the 
court  pointed  out  that  the  fire  was  confined  to  the  place  intended 
for  it  and  that  it  was  not  excessive.  Which  factor  controls  the 
decision?  The  direct  decisions  on  this  point  are  singularly  few. 
The  explosion  cases  just  discussed  do  not  raise  the  point  on  the 
facts.  In  each  the  gas  flame,  lamp  flame,  or  match  flame  which 
caused  the  explosion  seems  to  have  been  of  the  usual  size,  though 
this  factor  seems  not  to  have  been  noted  or  relied  on.  The  fire 
seems  not  to  have  been  excessive  in  Cannon  v.  Phoenix  Insurance  Co., 
American  Towing  Co.  z).  German  Fire  Insurance  Co.,  and  Gibbons 
V.  German  Insurance  and  Savings  Institution,  but  in  none  of  these 

**  Heuer  v.  Northwestern,  etc.  Ins.  Co.,  144  111.  393;  Mitchell  v.  Potomac  Ins. 
Co.,  183  U.  S.  42;  Vorse  v.  Jersey  Plate  Glass  Ins.  Co.,  119  la.  555. 

*s  German- American  Ins.  Co,  9.  Hyman,  42  Colo.  156;  Briggs  v.  North  American, 
etc.  Ins.  Co.,  53  N.  Y.  446. 

**  Home  Lodge  Assur.  v.  Queeo  Ins.  Co.,  21  S.  Dak.  165;  United  Life,  etc.  Ins. 
Co.  V.  Foote,  22  Oh.  St.  340. 

"  St.  John  V.  American,  etc.  Ins.  Co.,  11  N.  Y.  516. 

*'  Washburn  v.  Farmers'  Ins.  Co.,  2  Fed.  304;  Washburn  v.  Miami,  etc.  Ins.  Co., 
2  Fed.  633;  Washburn  v.  Artisans'  Ins.  Co.,  Fed.  Cas.  No.  17,212;  Washburn  v. 
Western  Ins.  Co.,  Fed.  Cas.  No.  17,216;  Stephens  v.  Fire  Assoc,  139  Mo.  App.  369; 
Vance,  Insurance,  480,  and  see  anie,  not^  44~47' 
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cases  is  the  non-liability  of  the  insurer  placed  on  that  ground.  In 
each  case  the  court  relies  entirely  on  the  fact  that  there  was  no 
fire  except  where  fire  was  intended  to  be.  In  Samuels  v.  Continental 
Ins.  Co.  the  flame  streamed  two  or  three  feet  above  the  lamp 
chimney,  and  the  court,  without  opinion,  denied  recovery.  In 
Fitzgerald  v.  German- American  Ins.  Co.,  the  other  smoking  lamp 
case,  it  may  be  inferred  that  the  flame  was  unusually  high,  but 
the  court  nowhere  mentions  it. 

In  Way  v.  Abington  Mut.  Fire  Ins.  Co.,  Collins  v.  Delaware  Ins. 
Co.,  and  Brown  v.  Kings  County  Ins.  Co.  the  original  intentional 
fire  caused  a  second  accidental  fire.  In  the  Way  case  and  the  Colhns 
case  the  liability  of  the  plaintiff  is  placed  expressly  on  the  existence 
of  fire  where  fire  was  not  intended  to  be,  while  in  the  Brown  case 
the  point  seems  to  be  assumed.  In  O'Connor  v.  Queen  Ins.  Co., 
however,  the  court  permitted  recovery  because  of  the  excessive  and 
unusual  nature  of  the  fire,  even  though  the  fire  was  apparently 
confined  within  the  place  where  fire  was  intended  to  be;  but  this 
position  is  vigorously  assailed  in  the  dissenting  opinion  of  Marshall, 
J.  In  this  respect  the  reasoning  of  practically  all  the  other  cases, 
the  text-writers,^^  and  dicta  in  Way  v.  Abington  Mut.  Fire  Ins.  Co. 
and  American  Towing  Co.  v.  German  Fire  Ins.  Co.,  seem  to  sup- 
port Justice  Marshall.  The  actual  decisions  in  Samuels  v.  Continen- 
tal Ins.  Co.  and  in  Fitzgerald  v.  German-American  Ins.  Co.  also  look 
the  same  way.  Until  O'Connor  v.  Queen  Ins.  Co.  the  locus  and 
origin  of  the  fire  were  treated  by  courts  and  text-writers  alike  as 
the  ground  of  decision. 

The  view  which  makes  the  locus  and  origin  of  the  fire  the  test  of 
its  accidental  or  non-accidental  quality  with  respect  to  the  insured 
seems  more  in  accord  with  principle  and  with  authority.  The 
occurrence  of  fire  damage  without  more  cannot  be  the  test.  One 
who  intentionally  burns  the  property  on  which  he  procured  insur- 
ance does  not  recover  because  the  property  is  ruined.  Even  though 
live  steam  escape  from  a  radiator  and  do  injury,  the  nature  of  the 
furnace  fire  remains  unchanged.  The  fire  in  the  stove  cannot 
acquire  an  accidental  origin  because  it  scorches  a  valuable  chair. 
The  fire  in  the  fireplace  does  not  become  a  casualty  with  respect 

**  Vance,  Insurance,  477;  Ostrander,  Fire  Insurance,  §  188;  Wood,  Insurance, 
§  103;  May,  Insurance,  §  402;  Joyce,  Insurance,  §  2779,  2796;  Richards,  Insurance 
Law,  3  ed.,  284;  Clement,  Fire  Insurance,  86  and  87. 
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to  the  insured  because  smoke  escapes  from  the  chimney  and  soils 
his  pictures.  The  consequences  which  flow  from  a  fire  intentionally 
kindled  by  the  insured  can  no  more  reach  back  and  change  the 
nature  of  that  fire  than  a  conclusion  can  alter  the  premiss  on  which 
it  is  based. 

The  size  of  the  fire  affords  no  satisfactory  test  of  its  character 
with  respect  to  the  insured.  The  fact  that  the  lamp  was  inten- 
tionally Hghted  by  the  insured  still  remains,  even  though  the  lamp 
flame  stream  two  feet  above  the  chimney  and  cast  off  smoke.  Even 
though  the  fire  in  the  furnace  burn  with  great  fury  and  fill  the 
house  with  unintended  smoke  and  heat,  there  is  no  fire  except 
that  which  was  intentionally  kindled  by  the  servant.  Of  course, 
a  fire  intentionally  lighted  in  a  place  provided  for  it  may  start 
another  fire  accidentally  outside  such  place.  But  such  a  case 
must  be  sharply  distinguished  from  the  case  where  the  intentional 
fire  gives  out  an  unusual  or  unintended  amount  of  heat  or  smoke. 
In  the  former  case  there  are  two  fires,  one  intentional  and  one  ac- 
cidental ;  in  the  latter  case  merely  accidental  consequences  of  a  fire 
intentionally  kindled  by  the  insured.  It  is  manifest  that  such  con- 
sequences cannot  reach  back  and  alter  the  character  of  the  fire 
which  caused  them.  That  character  was  fixed  before  the  unusual 
heat  or  smoke  was  developed.  It  follows  that  it  is  not  material 
whether  the  fire  which  caused  the  injury  was  excessive  or  not  ex- 
cessive. The  locus  and  origin  of  the  fire,  not  its  size,  is  the  logical 
and  proper  test  of  its  accidental  character. 

One  other  point  remains  to  be  considered.  Suppose  that  the 
injury  is  caused  in  part  by  the  accidental  fire  outside  the  place 
intended,  and  partly  by  the  intentional  fire  within  such  place,  what 
is  the  measure  of  damages  ?  On  this  point  the  writer  has  found  no 
direct  reported  decision.^"  But  on  principle  the  question  seems  cov- 
ered by  the  cases  already  discussed.  A  non-accidental  fire  is  not 
fire  within  the  meaning  of  the  policy.  Even  though  such  fire  cause 
damage  it  is  not  recoverable.  The  result  should  be  the  same 
where  the  damage  is  caused  in  part  by  an  accidental  and  in  part  a 
non-accidental  fire.  It  seems  to  follow,  therefore,  that  only  damage 
due  to  the  fire  outside  the  place  intended  should  be  recovered."^ 

*°  But  see  Clark  v.  Fireman's  Fund  Ins.  Co.,  reported  by  the  author,  supra, 
note  42. 

"  See  Beakes  v.  Phoenix,  etc.  Co.,  143  N.  Y.  402;  Warmcastle  v.  Scottish,  etc.  Ins. 
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In  summary,  then,  we  have  the  following  propositions: 

1.  Fire,  within  the  meaning  of  an  ordinary  insurance  poHcy, 
means  combustion  which  is  accidental  with  respect  to  the  insured, 
accompanied  by  visible  flame  or  glow. 

2.  If  the  insured,  or  one  for  whom  he  is  legally  responsible, 
kindles  a  fire  with  intent  to  injure  the  premises  insured,  such  fire 
is  not  fire  within  the  meaning  of  the  policy  for  want  of  the  accidental 
quality. 

3.  If  the  insured,  or  one  for  whom  he  is  legally  responsible, 
kindles  a  fire  for  some  useful  purpose  and  without  intent  to  do 
injury,  in  a  place  intended  and  provided  for  said  fire,  such  fire 
while  confined  within  such  place  is  not  fire  within  the  meaning  of 
the  policy,  and  any  damage  done  thereby  by  smoke  or  heat  is  not 
recoverable. 

4.  The  reasoning  of  the  cases  and  of  the  text-writers  indicates 
that  the  same  rule  would  be  applied  even  though  such  fire  so  kindled 
in  the  place  intended  therefor  were  excessive  or  of  unusual  size, 
but  the  rule  in  Wisconsin  is  the  other  way. 

5.  If  the  fire  intentionally  kindled  in  a  place  provided  therefor, 
accidentally  causes  combustion  accompanied  by  flame  or  glow  out- 
side the  limits  of  the  place  where  the  original  intentional  fire  was 
kindled,  the  second,  or  accidental,  fire  is  fire  within  the  meaning 
of  the  policy,  and  any  damage  done  by  such  accidental  fire  is 
recoverable. 

6.  It  seems  to  follow  that  where  damage  is  caused  in  part  by  an 
intentional  fire  and  in  part  by  an  accidental  fire,  only  such  damage 
as  was  caused  by  the  accidental  fire  may  be  recovered. 

In  a  word,  fire,  as  used  in  an  ordinary  fire  policy,  means  fire 
which  is  accidental  with  respect  to  the  insured.  Moreover,  the 
accidental  quality  must  attach  to  the  fire  itself.  An  intentional 
fire  plus  accidental  damage  do  not  constitute  accidental  fire.  In 
such  a  case  the  accidental  quality  attaches  to  the  loss  alone  and  is 
no  part  of  the  flame  which  caused  the  loss.  But  it  is  the  cause  of 
the  loss,  not  the  occurrence  of  loss,  which  determines  whether 

Co.,  201  Pa.  St.  302;  German  Am.  Ins.  Co.  v.  Hyman,  42  Colo,  156.  In  each  of 
these  cases  the  evidence  tended  to  show  that  part  of  the  damage  was  due  to  a  cause 
included  in  the  policy  and  that  part  was  due  to  a  cause  excepted  from  the  policy. 
The  court  in  each  instance  held  that  the  burden  was  on  the  plaintiff  to  show  how 
much  of  the  damage  was  due  to  the  cause  included  in  the  policy  and  that  failure  to 
confine  the  plaintiff  to  that  measure  of  damage  was  reversible  error. 
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there  may  be  recovery.  A  fire  kindled  by  the  insured  in  a  place 
provided  therefor  is  an  intentional  fire.  It  cannot  acquire  the 
necessary  accidental  quality  because  smoke  or  heat  evolved  thereby 
does  damage.  The  lack  of  this  essential  accidental  quahty  in  the 
fire  itself  is  fatal  to  recovery. 

Edwin  H.  Abbot,  Jr. 
Cambkidge,  Mass. 
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The  Law  School.  —  The  registration  in  the  School  on  November  15  for 
the  last  twelve  years  is  shown  in  the  following  table  :  — 


Res.  Grad. 
Third  year . 
Second  year 
First  year . 
Specials    . 


Res.  Grad. 

Fourth  year 
Third  year 
Second  year 
First  year . 
Unclassified 
Specials    . 


1899-19CO 


134 
193 
232 

_i£ 
610 


1905-06 
I 

192 
216 
243 

64 
716 


1900-01 

I 

144 

202 

241 

646 
1906-07 


190 
199 
243 

62 
694 


1901-02 
I 
149 
190 
229 
59 
628 


1902-03 

167 
196 
228 
49 
640 


1903-04 

4 
180 
201 

293 
60 


738 


1907-08     1908-09     1909-10 


171 
198 
280 

63 
714 


169 

207 
244 

64 


187 
311 

70 
759 


1904-05 

I 

182 

232 

58 

758 

1910-11 

2 

178 

238 

296 

82 

3 

799 


The  following  tables  show  the  sources  from  which  the  twelve  successive 
classes  have  been  drawn,  both  as  to  previous  college  training  and  as  to 
geographical  districts  :  — 

Harvard  Graduates. 

Outside  of  New 
England. 


From 

New  England  outside 

Cla.ss  of 

Massachusetts. 

of  Massachusetts. 

1902 

59 

2 

1903 

43 

4 

1904 

47 

s 

1905 
1906 

44 

4 

52 

7 

1907 

44 

6 

1908 

39 

1 

1909 

30 

1910 

46 

9 

1911 

II 

5 

I912 

IP 

I913 

42 

7 

28 
28 
17 

20 

32 
40 
27 
29 

3^ 

18 
28 

33 


Total. 
89 

69 
68 

91 
90 

71 
65 

\i 
74 
82 
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Graduates  of  other  Colleges 


From 

New  England  outside 

Outside  of  New 

Class  of 

Massachusetts.          of  Massachusetts.  ' 

England. 

Total. 

1902 

22 

29 

61 

112 

1903 

23 

26 

83 

132 

1904 

25 

29 

74 

128 

190S 

23 

27 

78 

128 

30 

45 

02 

167 

1907 

32 

33 

89 

*S4 

1908 

19 

33 

9f 

148 

1909 

30 

24 

98 

152 

191O 

^1 

27 

lOI 

I  S3 

I911 

26 

29 

104 

159 

1912 

3! 

33 

ISO 

221 

1913 

18 

27 

151 

196 

Holding 

NO  Degree. 

New  England 

Outside 

From  Mas- 

outside of 

of  New 

Total  of 

Class  of 

sachusetts. 

Massachusetts. 

England. 

Total. 

Class. 

1902 

18 

4 

9 

31 

232 

1903 

21 

I 

12 

34 

241 

1904 

22 

— 

10 

32 

229 

190^ 

12 

2 

18 

32 

228 

1907 

?l 

I 

5 

.1 

35 
41 

293 
285 

190S 

14 

I 

9 

24 

243 

1909 

II 

3 

12 

26 

243 

I91O 

IS 

I 

18 

34 

280 

1911 

12 

I 

14 

27 

244 

1912 

7 

2 

7 

16 

311 

1913 

5 

— 

13 

18 

296 

As  the  eighteen  Harvard  seniors  in  the  first  year  class  have  in  each  in- 
stance completed  the  work  required  for  the  A.B.  degree,  all  members  of 
the  class  are  virtually  college  graduates.  The  same  is  true  of  practically 
the  entire  School.  Of  the  eighty-two  unclassified  students,  thirty-seven 
have  entered  this  year,  and  of  these  twenty-nine  are  graduates  of  a  college 
or  university,  and  eight  are  graduates  of  law  schools. 

One  hundred  and  thirty-eight  colleges  and  universities  have  represent- 
atives now  in  the  School  as  compared  with  one  hundred  and  twenty- 
•four  last  year  and  one  hundred  and  twenty  the  previous  year.  In  the 
first-year  class  eighty-three  colleges  and  universities,  as  compared  with 
eighty  last  year,  are  represented  as  follows:  Harvard,  loi ;  Princeton,  23 ; 
Yale,  22;  Brown,  Dartmouth,  12;  Bowdoin,  University  of  Iowa,  7;  Am- 
herst, Kansas  University,  5;  Missouri,  Williams,  4;  California,  DePauw, 
Holy  Cross,  Illinois,  Marietta,  3;  Arkansas,  Cincinnati,  Cornell  Uni- 
versity, Knox,  Maine,  Miami,  Michigan,  Minnesota,  Oberlin,  Oregon, 
Oxford,  Virginia,  Wabash,  Wisconsin,  2;  Baker,  Bates,  Beloit,  Buck- 
nell,  Carleton,  Catholic  University,  Central  University,  Chicago,  Clark 
College,  Coe,  Colgate,  Colorado,  Columbia,  Cornell  College,  Denison, 
Fairmount,  George  Washington,  Greenville,  Hamilton,  Indiana,  Iowa 
College,  Kenyon,  Kingfisher,  Lafayette,  Lake  Forest,  Macalester,  Mt.  St. 
Mary's,  University  of  Nebraska,  Nebraska  Wesleyan,  New  Brunswick, 
Notre  Dame,  Oluo  State,  Ohio  Northern,  Pennsylvania,  Randolph- 
Macon,  Richmond,  Rochester,  University  of  the  South,  South  Dakota, 
Southern  California,  Texas,  Toronto,  Tufts,  Tulane,  U.  S.  Naval  Acad- 
emy, Utah  Agricultural  College,  Valparaiso,  Washington  State  College, 
Washington  University,  Washington  and  Jefferson,  Wesleyan  (Conn.), 
Wittenberg,  Wooster,  i. 
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The  Case  of  Spreckels  Sugar  Refining  Co.  v.  McClain. — 
In  an  article  by  Mr.  Francis  W.  Bird  in  the  last  number  of  this  Review, 
the  case  of  Spreckels  Sugar  Refining  Co.  v.  McClain,  in  which  the  excise 
tax  on  the  business  of  refining  sugar  was  sustained,  was  stated  with 
reference  to  its  bearing  on  the  Corporation  Tax  Cases,^  At  the  request 
of  subscribers,  the  Review  pubUshes  the  following  statement  concern- 
ing the  decision  of  the  Spreckels  case. 

An  examination  of  the  decisions  with  reference  to  the  question  of 
income  from  wharves  and  investments  shows  that  the  Circuit  Court 
held  both  income  from  wharves  and  income  from  investments  tax- 
able.2  In  the  Circuit  Court  of  Appeals,  Dallas  and  Acheson,  J.  J., 
confirmed  this  ruling.  Gray,  J.,  agreed  as  to  the  income  from  wharves 
but  dissented  as  to  the  income  from  investments.^  In  the  Supreme 
Court  this  dissent  was  confirmed  and  the  decision  of  .the  Circuit  Court 
of  Appeals  was  reversed,  the  final  decision  being  that  as  the  wharves 
were  part  of  the  business  plant  the  receipts  from  wharves  were  re- 
ceipts from  the  business  and  so  taxable;  but  that  income  from  invest- 
ments and  bank  deposits  not  part  of  the  business  of  sugar  refining, 
was  not  within  the  statute  taxing  that  business.  These  questions  were 
treated  as  questions  of  statutory  construction.* 


Eligibility  of  Women  for  Public  Office.  —  Is  a  woman  eligible 
for  public  office  ?  In  many  states  this  question  is  answered  by  express 
provisions  in  the  constitution,  some  restricting  the  privilege  to  males  ^ 
and  a  few  forbidding  sex  to  be  a  ground  for  discrimination  as  to  certain 
offices.^  And  unless  the  constitution  is  interpreted  as  imposing  a  restric- 
tion*' the  legislature  has  power  to  make  women  eUgible.*  But  the  cases 
which  are  not  cared  for  by  such  provisions  are  in  hopeless  conflict.  Up 
to  very  recent  times,  woman's  desire  to  hold  office  seems  to  have  been 
slight.  A  few  interesting  instances  of  female  officials  can  be  found  in  the 
history  of  mediaeval  England,^  but  the  disputes  which  came  into  court 
usually  involved  only  some  such  point  as  the  right  to  a  hereditary 
office;  ^  and  so  the  question  of  the  eligibiHty  of  women  to  elective  posi- 
tions was  not  thoroughly  considered.  That  women  are  not  eligible  for 
judicial  offices  is  law  more  from  absence  of  any  precedent  than  from 
actual  decisions;  ^    and  practically  nowhere  has  a  woman's  right  to 

^  24  Harv.  L.  Rev.  37.  *  109  Fed.  76,  79. 

»  113  Fed.  244,  247.  *  192  U.  S.  397,  413-417- 

1  See  Oh.  Const.  (1851)  Art.  V,  sec.  i,  Art.  XV,  sec.  4;  Ore.  Const.  Art.  II,  sec.  2 ; 
Art.  VI,  sec.  8. 

2  See  Minn.  Const.  Art.  7,  sec.  8. 

^  See  State  v.  Adams,  58  Oh.  St.  612;  Opinion  of  the  Justices,  165  Mass.  599. 

*  Application  of  Miss  Goodell,  48  Wis.  693;  Opinions  of  the  Justices,  62  Me.  596. 

*  For  a  collection  of  these,  see  Robinson's  Case,  131  Mass.  376,  and  38  L.  R.  A.  208, 
note. 

'  See,  for  instance,  Ex  parte  Burrell,  2  Bro.  P.  C.  146. 

'  See  State  v.  Davidson,  92  Tenn.  531;  Robinson's  Case,  supra;  In  re  Bradwell, 
55  111.  535.  It  has  been  decided  that  a  woman  cannot  be  a  justice  of  the  peace,  Opinion 
of  the  Justices,  107  Mass.  604;  or  a  prosecuting  attorney,  Atty.-Gen.  v.  Abbott,  121 
Mich.  540;  but  she  may  be  an  arbitrator,  Evans  v.  Ives,  15  Phila.  635;  or  a  commis- 
sioner to  take  evidence,  The  Norway,  Fed.  Cas.  No.  10,358.    Statutes  now  almost 
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membership  in  a  legislative  body  been  upheld.^  The  question  of  ad- 
ministrative positions,  however,  has  been  more  frequently  Utigated,  and 
is  more  complex. 

A  distinction  should  be  made  between  true  public  ofl&ces  and  positions 
of  a  merely  ministerial  nature:  women  are  eligible  for  the  latter,^  and 
hold  thousands  in  this  country.  The  law  seems,  moreover,  more  liberal 
towards  women's  being  in  appointive  than  in  elective  oflEices,^*'  and  in 
offices  exercisable  through  a  deputy  than  in  those  demanding  personal 
attention.^^  While  the  courts  have  sometimes  said  that  delicacy  or  a 
woman's  natural  unfitness  for  executive  duties  is  the  reason  for  barring 
her,i2  these  arguments  never  appear  to  have  been  considered  with  much 
seriousness.  It  has  also  been  argued  that  the  change  in  the  social  and 
economic  position  of  woman  should  change  her  political  status.^^  But 
the  question  is  not  one  of  public  poUcy,  and  the  decisions  do  not  seem  to 
have  been  influenced  by  the  judges'  personal  opinions  on  the  desirability 
of  administration  by  women.^^  The  sole  issue  should  be  whether  the 
sovereign  has  given  women  any  such  political  power.^^  In  spite  of  oc- 
casional tenure  of  obscure  offices  by  women  in  England,  the  practically 
uninterrupted  usage  to  the  contrary,  acquiesced  in  for  centuries,  would 
seem  to  settle  the  common  law.^®  And  although  the  exclusive  use  of 
masculine  pronouns  in  the  constitutions  in  this  country  has  never  been 
regarded  as  excluding  women,^''  there  has  been  little  tendency  to  construe 
general  provisions  in  their  favor.  A  few  judges  have  thought  that  where 
some  clauses  make  sex  a  qualification,  but  the  ehgibility  clause  does 
not,  the  omission  is  svifficient  to  open  offices  to  women;  ^^  but  clearer 
language  than  this  should  be  required  to  make  so  radical  a  change  from 
the  common  law,  and  so  several  courts  have  held.^^  Most  constitu- 
tions restrict  suffrage  to  males,^"  and  even  where  eligibiHty  for  office 
is  not  expressly  confined  to  electors,  it  would  seem  naturally  to  be 
predicated  on  the  right  to  exercise  this  primary  governmental  function.^! 

everywhere  allow  women  to  practice  law.  In  the  absence  of  statute,  they  were  gener- 
ally excluded.  Matter  of  Goodell,  39  Wis.  232;  In  re  Bradwell,  supra.  Contra,  Kick- 
er's Petition,  66  N.  H.  207. 

*  See  De  Souza  v.  Cobden,  [1891]  i  Q.  B.687;  Beresford-Hope  v.  Lady  Sandhurst, 
23  Q.  B.  D.  79.  • 

I  '  Anon.,  3  Salk.  2  (governess  of  workhouse);  Opinion  of  the  Justices,  136  Mass. 
578  (member  of  health  board);  Warwick  v.  State,  25  Ohio  St.  21  (deputy  clerk  of 
court) . 

^^  Cf.  Anon.,  2  Ld.  Raym.  1014,  with  De  Souza  v.  Cobden,  supra;  Harbour-Pitt 
Shoe  Co.  V.  Dixon,  60  S.  W.  186  (Ky.),  with  Atchison  v.  Lucas,  83  Ky.  451. 

"  See  Chorlton  v.  Lings,  L.  R.  4  C.  P.  374;  Opinion  of  the  Justices,  150  Mass.  586. 

^  See  Matter  of  Goodell,  supra. 

^  See  Atty.-Gen.  t;.  Abbott,  supra;  In  re  Hall,  50  Conn.  131. 

"  See  Opinion  of  the  Justices,  73  N.  H.  621,  622;   State  v.  Stevens,  29  Ore.  464,  474. 

"  See  CooLEY,  Constitutional  Limitations,  894,  note  i. 

^*  See  Chorlton  v.  Lings,  supra;  In  re  Bradwell,  supra.  But  see  In  re  Hall,  supra. 
No  decision  prior  to  1870  against  woman's  eligibility  has  been  found. 

"  See  Russell  v.  Guptill,  13  Wash.  360;  Atchison  v.  Lucas,  supra. 

18  Wright  V.  Noell,  16  Kan.  601;  Opinions  of  the  Justices,  62  Me.  596.  And  where, 
in  a  revision  of  a  statute,  the  word  "male"  was  omitted,  the  change  was  deemed 
important.    State  v.  Hostetter,  137  Mo.  636. 

!•  Beresford-Hope  v.  Lady  Sandhiurst,  supra  ;  Atchison  v.  Lucas,  supra. 
\   *"  See  N.  Y.  Const.  Art.  II,  sec.  i.    Mass.  Const.,  Amendments,  Art.  III. 

^  See  State  ».  Van  Beek,  87  la.  569;  State  v.  McMillen,  23  Neb.  385 ;  State  p.  Smith, 
14  Wis.  497. 
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On  this  ground,  several  cases  have   denied  women  the  right  to  hold 
oflBice.^ 

It  is  consequently  noteworthy  that  the  Supreme  Court  of  Nebraska, 
a  state  which  does  not  give  women  the  ballot,^^  has  recently  decided  that 
a  woman  elected  to  the  office  of  county  treasurer  may  get  from  the 
rival  male  candidate  the  property  pertaining  to  the  office.  State  ex  rel. 
Jordan  v.  Quible,  86  Neb.  417.^  This  is  well-nigh  the  most  important 
elective  position  which  a  woman  has  been  sanctioned  in  holding,  and, 
as  a  dissenting  judge  observes,^^  the  decision  makes  it  possible  for  a 
woman  to  be  even  governor. 


The  Referendum  as  a  "Republican  Form  or  Government."  — 
The  referendum  has  frequently  been  attacked  as  a  delegation  of  legisla- 
tive power  and  hence  contrary  to  the  state  constitutions,  which  vest  that 
power  in  the  legislature.^  Notwithstanding  this  argument,  a  general 
statute  to  take  efifect  only  if  approved  by  a  majority  of  the  voters  was 
upheld  in  a  recent  Wisconsin  case.  State  ex  rel.  Van  Alstine  v.  Frear, 
142  Wis.  320.^ 

In  view  of  the  comparative  ease  with  which  state  constitutions  are 
amended,  the  relation  to  them  of  direct  legislation  is  not  of  such  great 
practical  importance  as  its  validity  under  the  Constitution  of  the  United 
States.  An  objection  to  the  referendum,  especially  when  coupled  with 
the  initiative,  which  has  frequently  been  suggested,^  but  is  not  discussed 
in  the  principal  case,  is  that  direct  legislation  violates  the  clause  of  the 
federal  Constitution  which  guarantees  to  each  state  a  republican  form 
of  government.^  The  contention  is  that  a  republic  is  a  representative 
democracy  as  distinguished  from  a  direct  or  pure  democracy.  Hence 
it  becomes  important  to  determine  the  true  meaning  of  the  word. 

The  Latin  res  publica,  at  least  as  late  as  the  sixteenth  century,  was 
altogether  colorless  as  to  the  form  of  government  it  designated.^  The 
compound  adjective  is  not  found  in  classical  or  mediaeval  Latin.^  The 
noun  "  republic  "  and  the  adjective  "  republican  "  were  used  by  Wilson,^ 

''^  See  Atty.-Gen.  v.  Abbott,  supra;  Atchison  v.  Lucas,  supra.  But  see  State  v.  Hostet- 
ter,  supra;  Wright  v.  Noell,  supra.  It  has  been  said  that  conferring  suffrage  on  women 
makes  them  eligible  for  office.  See  State  v.  Cones,  15  Neb.  444.  Cf.  Olive  v.  Ingram, 
2  Strange  1114.  But  in  England  it  has  been  held  that  a  woman  is  not  eligible  even 
for  an  office  for  which  she  can  vote.    Beresford-Hope  v.  Lady  Sandhurst,  supra. 

^  But  see  State  v.  Cones,  supra. 

^  The  decision  went  on  the  ground  that  this  is  the  common  law.  The  constitution 
formerly  restricted  office-holding  to  voters.  Neb,  Const.  (1866)  Art.  Ill,  sec.  4.  And 
members  of  the  legislature  are  expressly  required  to  be  electors.  Neb.  Const.  (1875) 
Art.  Ill,  sec.  5.    But  the  court  did  not  comment  on  these  points. 

^  See  86  Neb.  417,  420. 

^  For  a  discussion  of  this  phase  of  the  problem,  see  7  Harv.  L.  Rev.  485;  16  ibid. 
218. 

^  For  a  discussion  of  another  point  in  the  same  case  see  24  Harv.  L.  Rev.  50. 

'  See  McClain,  Constitutional  Law,  10;  56  Cent.  L.  J.  247.  But  see  South- 
western Telegraph  &  Telephone  Co.  v.  City  of  Dallas,  131  S.  W.  80  (Tex.). 

*  U.  S.  Const,  art.  4,  §  4. 

5  See  Calvin,  Institutionum  Christianae  Religionis,  lib.  4,  cap.  20. 

8  It  does  not  appear  in  Dtr  Cange,  Glossarium. 

^  See  Chisholm ;;.  Georgia,  2  Dall.  (U.  S.)  419,  457. 
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the  author  of  the  clause  in  its  final  form,^  and  by  other  publicists  ^  of  the 
time  in  a  sense  broad  enough  to  include  direct  democracy.  The  same  thing 
is  true  of  the  use  of  the  corresponding  French  words  rSpublique  and  repub- 
licain  by  Montesquieu  ^^  and  apparently  by  Rousseau,"  the  writings  of 
both  of  whom  had  a  great  influence  on  American  political  thought  of 
that  period.  The  political  party  which  advocated  keeping  the  govern- 
ment as  close  to  the  people  as  possible  was  called,  shortly  after  the  forma- 
tion of  the  Constitution,  the  Republican  Party. ^^  On  the  other  hand, 
Madison  defines  a  republic  as  "a  government  in  which  the  scheme  of 
representation  takes  place,"  and  contrasts  it  with  a  pure  democracy.^^ 
Discussion  of  the  clause  under  consideration  in  the  constitutional  con- 
vention indicates  that  it  was  directed  against  insurrection,  invasion,  and 
monarchical  forms.^* 

The  state  governments  in  existence  in  1787  must  be  taken  as  examples 
of  the  republican  form,  in  the  sense  in  which  that  phrase  is  used  in  the 
Constitution.^^  In  spite  of  the  fact  that  the  referendum  appears  in  the 
formation  of  some  of  the  state  constitutions  ^^  and  in  spite  of  the  existence 
of  the  New  England  town  government,^''  so  close  a  student  of  political 
science  as  Hamilton  believed  that  the  state  governments  were  then 
wholly  representative.^^  Another  of  the  authors  of  the  Federalist,  how- 
ever, points  out  that  the  Constitution  does  not  forbid  the  substitution  of 
other  republican  forms  for  those  then  existing.^^  It  seems,  on  the  whole, 
that  "republican"  in  the  Constitution  is  ambiguous,  and  that  a  positive 
construction  that  it  had  a  meaning  so  narrow  as  to  exclude  direct  legis- 
lation cannot  be  supported. 

But  even  if  "Republican  Form  of  Government"  does  mean  representa- 
tive government,  it  might  well  be  contended  that  a  slight  tincture  of 
direct  democracy  would  not  destroy  the  representative  character  of  a 
state  government.^"  Furthermore,  it  is  probable  that  the  enforcement 
of  the  constitutional  guaranty  is  a  political  question  for  Congress  and 
the  President  rather  than  for  the  judiciary .^^ 


The  Custody  of  Children* and  Conflict  of  Laws. — The  com- 
mendable tendency  to  make  the  welfare  of  the  children  the  primary  con- 
sideration in  questions  concerning  their  custody  has  caused  considerable 

^  See  2  Gilpin,  Madison  Papers,  1141. 

'  See  I  Madison,  Letters  and  Other  Writings,  350;  4  ibid.  467;  10  Ford,  Writ- 
ings OF  Thomas  Jefferson,  28. 

1"  See  L'EspRiT  des  Lois,  liv.  2,  ch.  i,  2. 

"  See  CoNTRAT  Social,  liv.  3,  ch.  4. 

^  See  Hart,  Formation  of  the  Union,  155,  164. 

1'  See  The  Federalist,  No.  10. 

"  See  2  Gilpin,  Madison  Papers,  1139-1141. 

1*  See  Minor  v.  Happersett,  21  Wall.  (U.  S.  )  162. 

^*  See  LoBiNGiER,  The  People's  Law,  163-187. 

"  For  an  argument  from  this  that  the  guaranty  has  no  application  to  local  govern- 
ment, see  Eckerson  v.  Des  Moines,  137  la.  452. 

*8  See  The  Federalist,  No.  63. 

"  See  ibid.  No.  43,  §  6  (Madison). 

20  See  State  v.  Pacific  States  Telephone  &  Telegraph  Co.,  53  Ore.  162;  Kadderly  v. 
City  of  Portland,  44  Ore.  118. 

^  See  Taylor  v.  Beckham,  178  U.  S.  548,  578;  Luther  v.  Borden,  7  How.  (U.  S.)  i,  42. 
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confusion  in  the  rules  which  govern  jurisdiction  of  this  matter.  Theo- 
retically, it  would  seem  that  the  court  of  the  child's  domicile  should  have 
power  to  determine  its  custody,  since  that  sovereign  is  especially  in- 
terested in  the  child's  welfare.^  In  fact,  however,  other  courts  often  as- 
sume to  decide  this  question,^  and  owing  to  the  rules  which  govern  an 
infant's  domicile  such  action  is  usually  entirely  proper  from  the  point  of 
view  of  the  child's  interests.  An  unemancipated  infant  has  no  power  to 
change  his  own  domicile,^  which  follows  that  of  his  natural  guardian,  the 
father  while  living,  and  on  his  death,  the  mother.^  Therefore  if  an  in- 
fant is  living  apart  from  his  father,  the  court  at  his  actual  residence 
may  be  much  more  competent  to  designate  the  person  entitled  to  his 
custody  than  the  court  at  his  legal  domicile.  Similarly,  where  a  guardian 
is  appointed  at  the  domicile  of  an  infant  who  with  the  guardian's  con- 
sent is  taken  to  another  state  where  a  second  guardian  is  appointed,  the 
first  guardian,  though  his  position  must  be  recognized,  has  no  absolute 
right  to  the  custody  of  the  child.^  Consequently  it  would  seem  that  the 
only  way  by  which  a  court  can  retain  effective  control  over  an  infant  for 
whom  it  has  appointed  a  guardian,  is  to  forbid  his  being  taken  beyond 
its  jurisdiction.^ 

Under  these  conditions,  though  the  interests  of  the  infant  may  be  well 
served,  some  troublesome  questions  arise  as  to  the  position  of  the  guar- 
dian. Since  a  guardian  appointed  by  the  court  derives  all  his  power 
from  the  court,  he  cannot  change  his  ward's  domicile  to  a  place  beyond 
its  jurisdiction.^  If  he  takes  his  ward  out  of  the  jurisdiction  he  does  not 
thereby  escape  his  obligations  to  the  court  which  appointed  him,  but  is 
still  its  officer  and  subject  to  its  commands.^  But  the  court  which  has 
jurisdiction  over  the  place  to  which  the  infant  has  been  taken  may  see 
fit  to  decide  the  question  of  his  custody  for  itself.  If  it  also  appoints  the 
same  guardian,  and  the  two  courts  make  inconsistent  orders,  the  prob- 
lem is  presented  —  which  must  he  obey? 

Similar  questions  may  arise  when  the  custody  of  the  children  has  been 
awarded  to  the  mother  after  a  decree  of  divorce.  A  court  granting  a 
divorce  has  power,  usually  given  by  statute,  to  make  such  an  aWard,® 
though  not  if  the  children  and  one  of  the  parents  are  beyond  its  juris- 
diction.^"   It  also,  and  quite  properly,  may  usually  modify  the  award  if 

1  See  In  re  Hubbard,  82  N.  Y.  90;  Schouler,  Domestic  Relations,  §  303. 

2  Johnstone  v.  Beattie,  10  CI.  &  F.  42;  Re  Willoughby,  30  Ch.  D.  324,  where  the 
English  court  appointed  a  guardian  though  the  child  was  domiciled  with  its  mother 
in  France,  and  had  no  property  in  England. 

^  Metcalf  V.  Lowther's  Executrix,  56  Ala.  312. 

*  Kennedy  v.  Ryall,  67  N.  Y.  379;  Dedham  v.  Natick,  16  Mass.  134.  See  Lamar  v. 
Micou,  112  U.  S.  452. 

^  Woodworth  v.  Spring,  4  Allen  (Mass.)  321.  See  Story,  Conflict  of  Laws,  §  499. 
Contra,  Nugent  v.  Vetzera,  L.  R.  2  Eq.  704,  where  it  was  held  that  a  foreign  guardian, 
being  recognized  as  such  in  England,  had  the  absolute  right  to  the  custody  of  the 
child  by  English  law. 

8  See  Miner  v.  Miner,  11  111.  43;  Jaob  v.  Sheets,  99  Ind.  328.  But  see  Campbell  v. 
Campbell,  37  Wis.  206. 

'  Shorter  v.  Williams,  74  Ga.  539;  Marheineke  v.  Grothaus,  72  Mo.  204.  See  Doug- 
las V.  Douglas,  L.  R.  12  Eq.  617,  625. 

*  Shorter  v.  Williams,  supra. 

9  Hoffman  v.  Hoffman,  15  Oh.  St.  427;  Yoimg  v.  Mclntire,  156  Mass.  27. 

"  De  la  Montanya  v.  De  la  Montanya,  112  Cal.  loi;  Kline  v,  Kline,  57  la.  386.  See 
10  Harv.  L.  Rev.  131. 
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circumstances  subsequently  require  it."  It  was  recently  decided  that 
where  the  decree  gave  the  custody  of  the  children  to  the  mother,  a 
modification  of  it  was  proper  after  she  had  lived  with  them  for  several 
years  in  a  foreign  country,  intending  to  make  it  her  home.  Morrill  v. 
Morrill,  77  Atl.  i  (Conn.).  The  mother  in  such  a  case  is  in  the  position 
of  a  guardian  appointed  by  the  court,  over  whom  it  has  a  continuing 
jurisdiction.^^  In  some  cases  the  exercise  of  this  jurisdiction  may  be 
proper  even  though  another  court  is  able  to  act  in  the  matter.  But  if 
another  court  has  taken  jurisdiction,  it  would  seem  that  the  first  should 
not  interfere;  for,  owing  to  the  children's  absence,  it  is  no  longer  the  best 
judge  of  their  welfare,  and  has  no  power  to  make  its  orders  effective. ^^ 
Since  the  father,  as  natural  guardian,  can  change  the  legal  domicile  of 
his  children  ,^^  it  is  submitted  that  if  he  is  given  their  custody  and  takes 
them  beyond  the  jurisdiction  of  the  court  granting  the  divorce,  it  should 
have  even  greater  hesitation  in  interfering  than  where  custody  is  given 
to  the  mother. 


Estates  Tail  in  the  United  States.  —  Though  the  Statute  De 
Bonis  seems  out  of  harmony  with  American  institutions,^  estates  tail 
were  introduced  into  this  country  ^  and  seem  to  have  been  recognized 
in  most  jurisdictions*  till  done  away  with  by  statute.  Fines  and 
recoveries  naturally  came  with  the  estate.*  Commonly  these  methods 
of  barring  the  entail  have  been  expressly  abolished  or  supplanted  by 
simpler  legislative  processes,^  with  the  probable  result  that  legal  estates 
tail  can  everywhere  easily  be  barred.  On  the  other  hand,  it  is  uncertain 
whether  the  tenants  of  equitable  estates  tail  ever  had  power  to  dispose 
of  a  fee  simple.  After  fluctuating  decisions  it  was  at  length  established 
in  England  that  they  could  do  so  by  such  a  conveyance  as  would  have 
been  effective  had  the  estate  been  at  law.^  Since  equitable  estates  tail 
arose  only  through  analogy  to  the  legal  estates,  our  courts  should,  it 
seems,  follow  this  consistent  principle,  but  the  only  case  found  in  which 
the  point  was  presented  has  not  done  so.'' 

"  Campbell  v.  Campbell,  supra;  Harvey  v.  Lane,  66  Me.  536.  But  see  Sullivan  v. 
Learned,  49  Ind.  252. 

12  Stanton  v.  Willson,  3  Day  (Conn.)  37;  Stetson  v.  Stetson,  80  Me.  483.  The  father 
is  still  liable  for  the  support  of  the  children.  Pretzinger  v.  Pretzinger,  45  Oh.  St.  452. 
Contra,  Brow  v.  Brightman,  136  Mass.  187. 

"  See  Stuart  v.  Bute,  9  H.  L.  C.  439,  where  it  was  said  that  although  the  Scotch 
and  English  courts  both  had  jurisdiction,  they  should  act  in  harmony. 

"  See  note  4. 

1  Pierson  v.  Lane,  60  la.  60. 
^  4  Kent's  Commentaries,  14. 

'  The  Statute  De  Donis  seems  never  to  have  been  in  force  in  Iowa.  Pierson  v. 
Lane,  supra. 

^  Dudley  v.  Sumner,  5  Mass.  438;  see  Carter  v.  Tyler,  i  Call  (Va.)  165, 182. 

*  But  a  Delaware  statute  makes  it  perhaps  still  possible  to  employ  these  old  meth- 
ods. Delaware  Rev.  Stat.  (1893)  630.  The  existence  of  fines  and  recoveries  is 
doubtful  when  the  only  relevant  legislation  is  the  abolition  of  estates  tail  or  the  de- 
struction of  all  forms  of  action  by  the  enactment  of  a  code  of  procedure. 

•  North  V.  Champemoon,  2  Ch.  Ca.  78;  Kirkham  v.  Smith,  Ambler  518. 
^  The  principal  case. 
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Estates  tail  have  not  been  favored  in  this  country,^  and  though  the 
law  relating  to  them  in  England  remained  practically  unchanged  by 
statute  until  1834,^  as  early  as  1776  Virginia  had  a  statute  aimed  at  their 
abolition.^'*  To-day  in  most  states  they  have  been  abolished  or  easy 
methods  of  docking  them  have  been  provided.^^  The  commonest  type 
of  legislation  converts  what  would  otherwise  be  a  fee  tail  into  a  fee 
simple.^2  In  several  jurisdictions  a  fee  simple  is  created  in  those  coming 
after  the  first  tenant  in  tail.^^  Since  the  necessary  result  of  such  statutes 
is  that  the  first  donee  has  less  power  to  convey  than  he  would  have  as 
tenant  in  tail,  they  are  scarcely  an  aid  to  the  free  disposition  of  land. 
In  a  few  states  the  legislature  has  made  a  simple  deed  sufiicient  to  bar 
the  entail.^*  Many  of  these  acts  apply  only  to  persons  "seised"  of  an 
estate  tail/^  apparently  leaving  equitable  estates  unaffected  unless  the 
analogy  to  law  is  again  followed  by  equity. 

The  application  of  such  statutes  to  estates  already  created  has  been 
opposed  as  impairing  vested  rights.  If  common  recoveries  still  existed, 
a  statute  which  cut  down  the  interest  of  the  first  taker  to  a  life  estate  and 
thereby  destroyed  the  common-law  right  to  suffer  a  recovery,  would  im- 
pair a  vested  property  right. ^^  But  a  statute  which  destroyed  the  future 
interests  or  made  them  more  readily  destructible  would  change  merely 
the  mode  of  breaking  the  entail  and  would  be  constitutional.^^  If  a 
common  recovery  is  impossible,  the  matter  cannot  be  so  easily  dismissed. 
Though  the  interest  of  the  issue  of  the  tenant  in  tail  is  not  a  vested  right,^^ 
a  contingent  remainder  seems  to  be  in  the  constitutional  sense  a  vested 
right.^^  A  fortiori  a  reversion  or  vested  remainder  comes  within  the  pro- 
tection of  the  Fourteenth  Amendment.  Since  there  must  always  be  a 
reversion  or  a  vested  remainder  in  fee  simplCj^"  these  statutes  in  such  a 
jurisdiction  would  seem  necessarily  to  impair  vested  rights.  So  in  Rhode 
Island,  where  according  to  the  court  equitable  estates  tail  could  not  be 
barred  by  any  existing  method,  a  statute  which  allowed  such  estates  al- 
ready created  to  be  turned  into  estates  in  fee  simple  was  held  unconstitu- 
tional.   Green  v.  Edwards,  77  Atl.  188  (R.  I.).    This  results  in  making 


*  See  Hall  v.  Thayer,  5  Gray  (Mass.)  523,  529. 

'  Fines  and  Recoveries  Act,  3  &  4  W.  4.  c.  74. 

"  See  Dembitz,  Land  Titles,  117.  At  an  even  earlier  date,  1712,  De  Bonis  ceased 
to  be  operative  in  South  Carolina.     See  Gray,  Perpetuities,  §  19  n. 

"  See  Stimson,  Amer.  Stat.  Law,  §  13 13. 

^  Code  of  Ala.  (1907)  §  3397.  In  some  of  these  statutes  there  is  a  provision  that  re- 
mainders expectant  on  the  estate  tail  shall  be  valid  as  conditional  limitations  on  a  fee 
simple.    4  CoNSOL.  Laws  of  N.  Y.  4932. 

"  Gen.  Stat,  of  Conn.  (1902)  §  4027.  There  is  usually  an  express  provision 
that  the  first  donee  shall  take  only  a  life  estate.  Starr's  Annot.  Stat.  (111.,  1896) 
917. 

"  Mass.  Revised  Laws  (1902),  1226.  A  deed  under  such  a  statute  is  not  the 
exact  equivalent  of  a  common  recovery.  For  while  a  common  recovery  has  been  held 
to  let  in  prior  incumbrancers,  there  is  no  such  incident  to  this  deed.  Maslin  v.  Thomas, 
8  Gill  (Md.)  18. 

"  Starr's  Annot.  Stat.  (111.,  1896)  917. 

^'  See  Freund,  Police  Power,  §  591. 

1^  See  Tiedeman,  State  and  Federal  Control  of  Persons  and  Property,  624. 

"  Comstock  V.  Gay,  51  Conn.  45. 

"  See  19  Harv.  L.  Rj;v.  121. 

*"  See  Gray,  Perpetuities,  §11. 
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the  remainders  and  reversions  practically  indestructible.  But  the  land 
need  not  remain  inalienable;  for  apparently  the  tenant  in  tail  might  be 
authorized  by  statute  to  convey  an  interest  like  a  base  fee.^ 


The  Effect  of  Legitimation  of  a  Child  on  the  Father's  Right 
TO  Curtesy.  —  By  the  civil  law  children  born  in  concubinage  were 
rendered  legitimate  by  the  subsequent  marriage  of  their  parents.^  A 
similar  rule  exists  in  the  canon  law.^  But  from  earUest  times  the  common 
law  has  been  that  no  act  of  the  parents  can  render  a  bastard  capable  of 
inheriting.^  So  to-day  a  child  born  before  its  parents  marry,  though 
legitimated  by  the  law  of  its  domicile,  cannot  inherit  EngUsh  land.*  In 
most  of  the  United  States  the  more  humane  doctrine  of  the  civil  and  canon 
laws  has  been,  to  a  greater  or  less  extent,  adopted  by  legislation.^  The 
statutes  commonly  establish  legitimacy  if  there  is  a  marriage  between 
the  child's  parents  and  a  recognition  of  the  child  as  his  own  by  the  father. 
Where  the  acts  provide  that  such  children  shall  be  legitimate,  without 
quaUfication,  it  has  been  uniformly  held  that  they  are  made  heritable 
issue  of  the  same  status  as  children  born  in  wedlock.^  A  recent  case 
arising  under  a  statute  of  this  class  ^  raises  the  question  whether  the 
legitimation  of  a  bastard  by  the  marriage  of  its  parents  gives  the  father 
a  right  to  curtesy  in  the  mother's  estate  of  inheritance.  Bond  v.  Bond, 
i6  Va.  L.  Reg.  411  (Va.,  Circ.  Ct.,  Pulaski  Co.). 

The  classic  statement  of  the  requisites  for  tenancy  by  the  curtesy  is 
that  of  Littleton:  *  "  In  every  case  where  a  man  taketh  a  wife  seised  of 
such  an  estate  of  tenements,  etc.,  as  the  issue,  which  he  hath  by  his  wife, 
may  by  possibility  inherit  the  same  tenements  of  such  an  estate  as  the 
wife  hath,  as  heir  to  the  wife;  in  this  case,  after  the  decease  of  the  wife, 
he  shall  have  the  same  tenements  by  the  curtesy  of  England."  This 
right  of  the  husband  has  always  been  a  favorite  of  the  common  law.' 
It  was  allowed  to  defeat  the  lord's  wardship  when  the  feudal  law  was  at 
its  height.^^    It  is  destroyed  neither  by  the  husband's  abuse  of  his  wife," 

^  Cf.  4  CoNSOL.  Laws  of  N.  Y.  4932.    See  Gray,  Perpetuities,  §§  35  n.,  312. 

^  Inst.  I,  10,  13;  3,  I,  2;  Cod.  s,  27,  10;  Nov.  12,  4;  78,  3;  89,  8.  As  to  the  re- 
quirement of  the  child's  consent,  see  Dig.  i,  6,  11;    i,  7,  5. 

2  It  is  confined  to  children  bom  as  a  result  of  fornication.  Decretal.  Gregor.  IX, 
iv,  17,  6,  Tanta  est  vis  matrimonii;  iv,  17,  i,  Conquestus  est  nobis  H.  See  Maitland, 
Canon  Law  in  England,  52-56;  16  Harv.  L.  Rev.  22,  39-42. 

*  See  Glanvill,  vii,  13,  15;  Stat.  Merton,  20  Hen.  Ill,  c.  9. 

*  Birtwhistle  v.  Vardill,  7  CI.  &  F.  895.  See  In  re  Goodman's  Trusts,  17  Ch.  D. 
266;  In  re  Grey's  Trusts,  [1892]  3  Ch.  88. 

^  See  Stimson,  Am.  Stat.  Law,  §§  3151-3155,  6631-6634. 

*  Blythe  :;.  Ayres,  96  Cal.  532;  Jackson's  Adm'rs  v.  Moore,  8  Dana  (Ky.)  170; 
Williams  v.  Williams,  11  Lea  (Tenn.)  652;  Rice  v.  Efford,  3  Hen.  &  M.  (Va.)  225; 
Ash  V.  Way's  Adm'rs,  2  Grat.  (Va.)  203.  M'Cormick  v.  Cantrell,  7  Yerg.  (Tenn.)  615, 
is  not  contra,  the  capacity  of  the  child  in  that  case  being  determined  by  a  special  act 
of  the  legislature,  which  did  not  expressly  "legitimate"  him,  and  which,  the  court 
held,  had  to  be  construed  strictly. 

^  Va.  Code,  1904,  §  2553. 

*  Lit.  §  52. 

'  See  Britton,  ii,  c.  2,  §  10;  2  Pollock  &  Maitland,  History  of  English  Law, 
2  ed.,  414-417. 
"  See  2  Pollock  &  Maitland,  History  of  English  Law,  417-420. 
"  In  re  Coyle's  Estate,  i  Lane.  L.  Rev.  (Pa.)  234. 
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nor  by  his  deserting  her  and  living  in  adultery /^  nor  even  by  a  decree  of 
divorce  a  mensa  et  thoro  pronounced  against  him.^^  In  accordance  with 
the  poUcy  indicated  by  these  decisions,  and  inasmuch  as  the  effect  of  the 
legitimation  statute  is  to  render  the  once  illegitimate  issue  capable  of 
inheriting  from  the  mother/*  thus  satisfying  the  requirements  of  Little- 
ton's definition,  one  would  expect  the  question  proposed  to  be  answered 
in  the  affirmative.  It  was  so  answered  the  only  time  it  has  been  presented 
to  a  court  of  last  resort.^^ 

The  principal  case  reaches  an  opposite  conclusion,  setting  up  as  a 
requisite  for  curtesy  the  birth  of  issue  during  coverture.  No  decision  of 
the  highest  court  of  Virginia  requires  this  position.^^  Coke,  it  is  true,  says 
{hat  the  husband  must  plead  that  he  had  issue  born  during  the  marriage,^^ 
but  this  is  only  because  no  other  fact  at  common  law  made  the  issue 
heritable.  The  rule  should  cease  when  the  reason  for  it  ends.  The  case 
on  which  the  court  chiefly  relies  holds  merely  that  the  adoption  of  a  child 
gives  no  right  to  curtesy.^*  But  in  that  case  the  difficulty  was  that  the 
child  was  not  the  issue  of  the  adopting  parent.  Even  were  the  matter 
res  nova,  the  policy  of  the  decision  should  be  criticized,  in  that  it  removes 
a  potent  inducement  to  legitimate  the  child.^^ 


Right  to  Rescind  Stock  Subscriptions  Obtained  by  Fraud.  — ■ 
Early  English  cases  denied  the  right  of  rescission  to  one  who  had  been 
induced  by  the  fraud  of  an  agent  of  a  corporation  to  subscribe  for  its 
stock,  on  the  ground  that  its  agents  have  no  authority  to  make  fraudu- 
lent representations.^  Rescission  is  now,  however,  universally  allowed, 
generally  on  the  theory  that  an  agent  empowered  to  obtain  subscriptions 
has  authority  to  make  such  representations,^  and  sometimes  on  the  addi- 
tional ground  that  the  corporation  cannot  claim  the  benefits  of  the 
subscription  without  assuming  the  representations  that  procured  them.^ 
But  when  the  subscription  contract  was  obtained  by  a  promoter  before 
the  organization  of  the  corporation,  rescission  is  not  allowed;  since, 
first,  the  relation  of  agency  did  not  exist  because  of  the  non-existence  of 
any  principal,  and,  secondly,  ratification  of  the  fraud  cannot  be  pre- 
sumed in  absence  of  knowledge  of  it.* 

^  Wells  V.  Thompson,  13  Ala.  793.    See  Sidney  v.  Sidney,  3  P.  Wms.  269,  276. 

1*  Smoot  V.  Lecatt,  i  Stew.  (Ala.)  590. 

"  See  cases  cited,  note  6. 

^  Hunter  v.  Whitworth,  9  Ala.  965. 

1^  See  Carpenter  v.  Garrett,  75  Va.  129;  Breeding  v.  Davis,  77  Va.  639. 

"  See  Co.  Lit.  29  b. 

^*  Murdock  v.  Murdock,  74  N.  H.  77. 

1'  A  contrary  decision  in  the  principal  case  would  not  give  curtesy  to  the  father  of 
a  bastard,  by  statute  made  its  mother's  heir,  without  the  marriage  of  the  parents,  for 
a  man  can  have  curtesy  only  in  the  lands  of  his  wife. 

1  Royal  British  Bank,  ex  parte  Nicol,  5  Jur.  n.  s.  205.  It  was  necessary  that  the 
fraud  of  the  agent  be  acquiesced  in  at  a  general  meeting.    Ayre's  Case,  25  Beav.  513. 

2  Waterhouse  v.  Jamieson,  L.  R.  2  H.  L.  Sc.  29;  Waldo  v.  R.  R.  Co.,  14  Wis.  575. 
'  Henderson  v.  R.  R.  Co.,  17  Tex.  560.    See  Cook,  Corporations,  §  140. 

'     *  Oldham  v.  Mt.  Sterling,  etc.  Co.,  103  Ky.  529.    Contra,  McDermott  v.  Harrison, 
9  N.  Y.  Supp.  184.    See  16  Harv.  L.  Rev.  380. 
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Of  course  the  right  of  rescinding  the  contract  for  fraud  may  be  exer- 
cised only  when  it  is  equitable  so  to  do.  Hence  it  cannot  be  done  after 
the  rights  of  innocent  third  parties  have  intervened.  But  there  is  no 
general  principle  that  the  rights  of  creditors  of  the  fraudulent  party  after 
the  latter's  insolvency  are  superior  to  the  defrauded  party's  right  to 
rescind.^  A  recent  case  in  Georgia,  therefore,  seems  correct  in  allowing 
rescission  even  after  the  corporation  had  become  insolvent  and  a  receiver 
had  been  appointed.  Gress  v.  Knight,  68  S.  E.  834  (Ga.).  It  is  well 
settled  in  England,  on  the  contrary,  that  rescission  will  not  be  allowed 
after  proceedings  have  been  taken  to  Hquidate  the  corporation's  affairs.^ 
This  result  may  be  attributed  to  the  construction  of  the  Companies  Act.^ 
Even  in  the  absence  of  statutes,  some  courts  in  this  country  have  squarely 
adopted  the  EngHsh  rule.*  Rescission  has  more  often  not  been  allowed 
because  of  the  existence  of  other  equitable  grounds  for  denying  such 
relief.  Thus  it  has  been  refused  when  the  subscriber  has  unnecessarily 
delayed  avaihng  himself  of  this  remedy,  since  it  would  be  inequitable  to 
allow  him  to  retain  the  option  of  afl&rming  or  rescinding  according  to 
which  course  should  prove  ultimately  the  more  advantageous.^  And 
it  is  well  settled  that  once  he  is  put  on  inquiry,  he  must  use  due  diligence 
to  discover  whether  he  has  been  defrauded.  ^°  There  have,  indeed,  been 
dicta  making  the  fault  of  the  defrauded  party  the  only  bar  to  the  exercise 
of  the  right."  In  the  cases,  however,  where  rescission  has  actually  been 
allowed,  it  has  not  appeared  that  any  new  and  substantial  liabilities  were 
incurred  after  the  subscriber  contracted  to  take  stock.^^  As  is  said  in 
the  principal  case,^^  the  fact  that  such  liabilities  had  been  created  should 
destroy  the  right  to  rescind;  for  a  subscriber  to  stock  must  know  that 
future  creditors  of  the  corporation  will  rely  on  his  apparent  relation  to  it 
as  a  stockholder,  as  shown  by  the  amount  of  outstanding  capital  stock. 
Therefore  when  these  are  subsequent  creditors,  he  should  be  prevented, 
after  insolvency  of  the  corporation,  from  escaping  his  UabiUty  to  the 
corporation  as  a  stockholder.^* 


Evidence  of  Other  Crimes  to  Prove  the  Defendant  Guilty  of 
THE  Crime  Charged.  —  Evidence  of  the  defendant's  having  committed 
a  crime  like  that  for  which  he  is  on  trial  will  not  be  admitted  merely  be- 
cause of  this  similarity.^  For  it  by  no  means  follows  from  the  defendant's 
once  having  been  induced  to  perpetrate  an  offense,  that  he  would  do  it 

'  Donaldson  v.  Farwell,  93  U.  S.  631. 

*  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325. 

^  The  Companies  Act  of  1862,  25  &  26  Vict.  c.  89,  §§  23,  38,  74,  provides  that  any 
person  who  has  agreed  to  become  a  member  shall  be  a  contributory. 

8  Moosbrugger  v.  Walch,  89  Hun  (N.  Y.)  564. 

'  In  re  Estates  Investment  Co.,  L.  R.  9  Eq.  263. 
^^  Tierney  v.  Parker,  58  N.  J.  Eq.  117. 
"  Upton  V.  Englehart,  3  Dill.  (U.  S.)  496,  502. 

^  Newton  Nat.  Bank  v.  Newbegin,  74  Fed.  135;  Stufflebeam  v.  De  Lashmutt,  83 
Fed.  449. 

1'  See  also  Stewart  v.  Rutherford,  74  Ga.  435. 

"  Stufflebeam  v.  De  Lashmutt,  supra.  , 

1  People  V.  Molineux,  i68  N.  Y.  264;  Boyd  v.  United  States,  142  U.  S.  450. 
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again  under,  perhaps,  entirely  different  circumstances.^  Furthermore, 
admission  of  the  evidence  would  complicate  the  issues,  and  prejudice 
the  defendant  with  the  jury.^  But  if  the  evidence  is  admissible  for  some 
other  reason,  it  will  not  be  rejected  merely  because  it  tends  to  prove  the 
defendant  guilty  of  a  crime  other  than  that  charged.^  The  first  reason 
for  admitting  this  kind  of  evidence  is  to  show  the  state  of  mind  with 
which  the  defendant  did  the  principal  act,  which  in  these  cases  he  is 
admitted  to  have  done.  Here,  the  offered  evidence  is  to  the  effect  that 
he  did  similar  acts  with  a  certain  state  of  mind  which  is  sought  to  be 
imputed  to  the  principal  act.^  In  the  second  place,  if  several  criminal 
acts  are  all  part  of  one  scheme,  evidence  that  the  defendant  has  done 
some  of  the  other  acts  is  admissible  to  prove  the  commission  of  the  act 
in  question.^  Thirdly,  if  the  evidence  shows  he  committed  another 
crime,  and  that  the  same  person  committed  both  that  and  the  one  which 
is  the  subject  of  the  trial,  it  will  be  admitted  for  purposes  of  identifica- 
tion.'^  In  all  these  cases,  it  should  be  observed  that  the  evidence  does 
not  merely  show  that  the  defendant  is  a  wicked  man  and  therefore  likely 
to  commit  the  crime  charged,  but  bears  directly  on  his  guilt  in  the  prin- 
cipal offense. 

Two  recent  cases  illustrate  another  ground  on  which  evidence  of 
other  crimes  is  frequently  admitted.  In  People  v.  Boero,  no  Pac.  525 
(Cal.,  Ct.  App.),  the  defendant  was  indicted  for  statutory  rape,  and 
evidence  of  previous  intercourse  with  the  prosecutrix  was  admitted; 
while  in  Pridemore  v.  State,  129  S.  W.  11 12  (Tex.,  Ct.  Cr.  App.),  an  in- 
dictment for  incest,  such  evidence  was  excluded.  The  authorities  practi- 
cally unanimously  support  the  former  case.^  The  evidence  in  such  cases 
is  introduced  to  prove  the  defendant  guilty  of  committing  the  act  charged, 
and  not  to  show  his  mental  attitude  in  doing  what  he  was  proved  to 
have  done,  nor  to  connect  the  principal  act  with  other  parts  of  a  general 
plan,  nor  to  identify  the  accused.  Its  admission  is  based  on  the  theory 
that  it  shows  a  disposition  on  the  part  of  the  defendant  to  commit  such 
acts  with  the  prosecutrix,  and  hence  that  he  is  likely  to  indulge  .his  pas- 
sion whenever  the  opportunity  is  presented.^  Undoubtedly,  the  diffi- 
culty of  proving  these  charges  because  the  prosecutrix  is  generally  the 
sole  witness  has  induced  the  courts  to  be  more  ready  to  accept  the  evi- 
dence.^" Since  the  true  ground  of  admission  is  that  it  shows  a  passion 
for  this  woman,  it  should  be  immaterial  whether  this  feeling  was  proved 
by  previous  or  subsequent  acts."    Furthermore,  it  is  no  objection  that 


2  Shaffner  z;.  Commonwealth,  72  Pa.  St.  60. 
^  Commonwealth  v.  Jackson,  132  Mass.  16. 
^  Regina  v.  Richardson,  2  Fost.  &  Fin.  343;  People  v.  Peckens,  153  N.  Y.  576. 

*  For  example,  other  acts  may  show  that  the  defendant  had  a  specific  intent  to  de- 
fraud, Bainbridge  v.  State,  30  Oh.  St.  264,  Commonwealth  v.  Lubinsky,  182  Mass. 
142;  or  it  may  show  simply  that  he  had  mens  rea,  Commonwealth  i;.  Birriolo,  197 
Pa.  St.  371. 

*  Commonwealth  v.  Robinson,  146  Mass.  571;  Commonwealth  v.  Roddy,  184  Pa. 
St.  274. 

^  Yarborough  v.  State,  41  Ala.  405;  People  v.  Ebanks,  117  Cal.  652. 

*  People  V.  Patterson,  102  Cal.  239;  Lawson  and  Swinney  v.  State,  20  Ala.  65. 
'  State  V.  Briggs,  68  la.  416;  People  v.  Edwards,  73  Pac.  416  (Cal.). 

'"  State  V.  Snover,  64  N.  J.  L.  65. 

"  Thayer  v.  Thayer,  loi  Mass.  113;  contra,  Lovell  v.  State,  12  Ind.  18. 
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the  previous  offense  is  barred  by  the  statute  of  limitations,^^  or  was  com- 
mitted in  another  jurisdiction.^^  But  evidence  of  similar  acts  with 
other  women  is  not  admissible.^*  It  may  be  said  that  one  who  is  ac- 
customed to  indulge  his  passions  with  women  generally  is  more  likely  to 
have  done  so  with  a  particular  woman.  But  the  probabiUty  is  not  so 
strong  as  in  the  principal  cases.  Moreover,  evidence  of  promiscuous  in- 
tercourse is  nothing  but  evidence  of  bad  character  wluch  is  excluded 
whatever  its  probative  force.^^ 


RECENT  CASES. 

Admiralty —  Torts  —  Damages  Recoverable  from  One  of  Two  Vessels 
AT  Fault.  —  In  a  collision  between  vessels  A  and  B  in  which  both  were  at 
fault,  the  cargo  on  A  was  damaged.  An  action  was  brought,  and  both  vessels 
were  in  court.  The  cargo-owner  could  probably  recover  nothing  from  A. 
Held,  that  he  can  recover  from  B  only  half  of  the  amount  of  his  damage.  The 
Drumlanrig,  [1910]  P.  249. 

At  common  law,  a  person  damaged  by  the  tort  of  several  tortfeasors  can 
usually  get  full  compensation  from  any  one  of  them.  See  Halsey  v.  Woodruff, 
9  Pick.  (Mass.)  555.  But  cf.  23  Harv.  L.  Rev.  406.  In  the  old  EngUsh  ad- 
miralty court,  however,  it  was  held  that  only  one-half  could  be  recovered  from 
either  of  two  vessels  at  fault.  The  Milan,  Lush.  388.  The  latest  case  follows 
this  decision  only  because  it  is  regarded  as  establishing  an  admiralty  rule  within 
the  meaning  of  sec.  25,  sub-sec.  9  of  the  Judicature  Act,  1873,  two  of  the  lords 
justices  admitting  that  it  is  indefensible  on  principle.  See  Chartered  Mer- 
cantile Bank  of  India  v.  Netherlafids  India  Steam  Navigation  Co.,  10  Q.  B.  D. 
521.  In  this  country,  if  both  vessels  are  in  court  and  each  is  able  to  pay  half, 
a  decree  is  entered  for  a  moiety  against  each.  The  Sterling  and  The  Equator, 
106  U.  S.  647;  The  Washington  and  The  Gregory,  9  Wall.  (U.  S.)  513.  But 
where  the  Ubellant  cannot  be  made  whole  in  this  way,  the  more  valuable  ves- 
sel is  hdd  for  the  balance.  The  Alabama  and  The  Game-Cock,  92  U.  S.  695. 
And  even  if  he  Ubels  but  one  vessel,  he  is  allowed  complete  compensation  from 
its  proceeds,  the  libellee  then  having  a  right  of  contribution  from  the  other 
tortfeasor.  See  Erie  R.  Co.  v.  Erie  &°  Western  Transportation  Co.,  204  U.  S. 
220.  The  same  rights  are  given  even  where  a  shipper  is  barred  by  the  Harter 
Act  from  recovering  anything  against  one  of  the  vessels.  See  16  Harv.  L. 
Rev.  171-177.  But  see  Hughes,  Admiralty,  278,  279.  And  cf.  The  Maine, 
161  Fed.  401. 

Allens  —  Naturalization  —  "Free  White  Persons."  —  A  Parsee  ap- 
plied for  naturalization.  Held,  that  he  should  be  admitted.  United  States  v. 
Balsara,  180  Fed.  694  (C.  C.  A.,  Second  Circ). 

For  a  discussion  of  the  principles  involved,  see  23  Harv.  L.  Rev.  561. 

Bankruptcy  —  Provable  Claims  —  Rent  on  Unexpired  Lease.  —  A 
lease  provided  that  the  lessor  could  reenter  if  the  rent  was  not  paid  or  the 
lessee  became  bankrupt,  and  that  the  lessee  should  pay  the  difference  between 
the  rent  reserved  and  that  collectible  from  other  sources.    The  lessee  became 

^  Taylor  v.  State,  no  Ga.  150. 

"  State  V.  Snover,  supra. 

"  McAllister  v.  State,  112  Wis.  496;  Nicholizack  v.  State,  75  Neb.  27. 

"  State  V.  Lapage,  57  N.  H.  245. 
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bankrupt,  and  the  lessor  leased  the  premises  to  another  at  a  lower  rent  than 
that  reserved,  and  filed  a  claim  against  the  bankrupt's  estate  for  the  difference. 
Held,  that  the  claim  is  not  provable  in  bankruptcy.  Matter  of  Roth  dr  Appel, 
24  Am.  B.  Rep.  588  (C.  C.  A.,  Second  Circ).  Held,  that  the  claim  is  provable. 
In  re  Caloris  Mfg.  Co.,  179  Fed.  722  (Dist.  Ct.,  E.  D.  Pa.). 

Under  section  63a  of  the  Bankruptcy  Act  of  1898,  debts  may  be  proved 
which  are  "(i)  a  fixed  liability,  .  .  .  absolutely  owing  at  the  time  of  the  filing 
of  the  petition;  ...  (4)  founded  upon  a  contract."  What  contingent  claims 
are  provable  in  bankruptcy  is  still  unsettled.  See  23  Harv.  L.  Rev.  636. 
Claims  for  unaccrued  rent,  however,  are  incapable  of  being  proved.  Watson  v. 
Merrill,  136  Fed.  359;  In  re  Mahler,  105  Fed.  428.  Regarding  the  claim  in 
the  present  case  as  one  of  indemnity  for  loss  of  rent,  it  would  be  desirable  to 
allow  it  to  be  proved,  for  the  bankrupt  would  be  thereby  released  from  future 
liability  and  the  lessor  protected.  But  by  the  accepted  construction  of  the 
Bankruptcy  Act,  the  first  and  fourth  clauses  of  section  63a  must  be  taken 
together,  and  the  debt  founded  upon  a  contract  must  be  a  fixed  liability 
absolutely  owing  at  the  time  of  the  filing  of  the  petition.  In  re  Adams,  130 
Fed.  381.    Hence  the  claim  should  not  be  provable. 

Conflict  of  Laws  —  Making  and  Validity  of  Contracts  —  What  Law 
Governs  Indorsement.  —  A  note  made  by  a  husband,  payable  to  the  order 
of  his  wife,  was  indorsed  by  her  for  his  accommodation  and  delivered  by  him 
in  New  York.  The  note  was  dated  and  payable  in  New  Jersey.  Held,  that  the 
law  of  New  Jersey  governs  the  vaUdity  of  the  indorsement,  and  that  there  can 
be  no  recovery  from  the  wife.  Basilea  v.  Spagnuolo,  77  Atl.  532  (N.  J.,  Sup.  Ct.). 

A  married  woman  cannot  be  held  as  an  accommodation  indorser  in  New 
Jersey.  Gen.  Stat.  N.  J.,  Tit.  Married  Women,  §  26.  But  the  capacity  of 
a  married  woman  to  contract  depends  on  the  law  of  the  place  where  the  con- 
tract is  made.  Milliken  v.  Pratt,  125  Mass.  374.  A  contract  of  indorsement  is 
made  where  the  note  is  delivered.  Briggs  v.  Latham,  36  Kan.  255;  Stubbs  v. 
Colt,  30  Fed.  417.  Even  when  the  note  is  payable  at  a  particular  place  the 
contract  of  indorsement,  being  a  distinct  contract  from  that  of  the  maker,  is 
made  where  delivery  is  made  and  is  governed  by  the  laws  of  that  place.  Story, 
Conf.  of  Laws,  8  ed.,  §  315.  In  the  principal  case,  therefore,  the  contract  of 
indorsement  was  made  in  New  York,  and  by  the  law  governing  the  capacity 
of  married  women  there  the  defendant  was  liable.  N.  Y.  Consol.  Laws,  1909, 
c.  19,  §  51.  The  decision  is  therefore  erroneous,  unless  it  can  be  sustained  on 
the  ground  that  a  contract  valid  in  New  York  will  not  be  enforced  by  the  New 
Jersey  courts  if  it  is  condemned  by  the  positive  law  of  the  state,  or  inconsistent 
with  the  pubhc  policy  thereof  as  declared  by  the  legislature.  Thompson  v. 
Taylor,  65  N.  J.  L.  107. 

Conflict  of  Laws  —  Personal  Jurisdiction  —  Jurisdiction  to  Award 
the  Custody  of  Children.  —  A  woman  obtained  a  divorce  from  her  hus- 
band in  Connecticut,  and  was  given  the  custody  of  their  children.  Afterwards 
she  went  with  them  to  Germany,  intending  to  make  her  home  there.  Some 
years  later,  at  the  petition  of  the  father,  the  decree  for  the  custody  of  the  chil- 
dren was  modified  so  as  to  require  the  mother  to  send  them  to  the  father  every 
year  for  a  visit.  Held,  that  this  modification  is  proper.  Morrill  v.  Morrill,  77 
Atl.  I  (Conn.),    See  Notes,  p.  142. 

Constitutional  Law  —  Making  and  Changing  Constitutions  — ■ 
Matter  Appropriate  for  Constitution.  —  The  Missouri  constitution  pro- 
vides for  the  initiation  of  constitutional  amendments  by  popular  petition. 
The  Secretary  of  State  refused  to  file  a  petition  for  an  amendment  fixing  legis- 
lative districts  for  ten  years.    Held,  that  he  need  not  file  the  petition,  (i)  be- 
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cause  it  does  not  in  form  comply  with  requirements  of  the  constitution,  and 
(2)  because  the  subject  matter,  being  temporary  in  character,  is  appropriate 
not  for  a  constitutional  provision  but  for  a  statute.  State  ex  rel.  Halliburton  v. 
Roach,  130  S.  W.  689  (Mo.). 

There  are  undoubtedly  many  provisions  in  the  state  constitutions  which, 
from  the  view-point  of  political  science,  belong  properly  in  the  field  of  legisla- 
tive enactment.  See  i  Bryce,  American  Commonwealth,  ch.  37.  But  if 
the  principal  case  can  be  rested  on  the  second  ground,  it  seems  to  follow  that 
such  provisions,  although  formally  made  a  part  of  the  constitution,  are  really 
not  such,  and  can  be  repealed  by  the  legislature,  a  result  for  which  hardly  any 
one  would  contend. 

Constitutional  Law  —  Separation  of  Powers  —  The  Referendum.  — 
The  Wisconsin  legislature  passed  a  direct  primary  law  and  provided  that  it 
should  go  into  effect  only  if  ratified  by  a  majority  of  the  votes  cast  at  the  next 
general  state  election.  Held,  that  the  statute  is  constitutional.  State  ex  rel. 
Van  Alstine  v.  Frear,  142  Wis.  320.    See  Notes,  p.  141. 

Contributory  Negligence  —  Persons  Under  Disability  —  Whether 
Mental  Capacity  of  Adult  Person  May  Be  Considered.  —  In  an  action 
against  a  street  railway  company  for  personal  injuries  alleged  to  have  been 
caused  by  the  defendant's  negligence,  the  jury  was  instructed  that  in  determin- 
ing whether  the  plaintiff  had  been  guilty  of  contributory  negligence  the  fact 
that  the  plaintiff's  mental  capacity  was  less  than  that  of  the  average  adult 
person  should  be  considered.  Held,  that  the  instruction  is  correct.  Hovden  v. 
Seattle  Electric  Co.,  180  Fed.  487  (Circ.  Ct.,  W.  D.  Wash.). 

This  decision  is  contrary  to  the  universal  rule  that  every  adult,  who  is  neither 
so  insane  nor  so  imbecile  as  to  be  utterly  incapable  of  taking  precautions,  is 
held  to  the  degree  of  care  which  is  exercised  by  men  of  ordinary  prudence  under 
similar  circumstances.  Davis,  Adm'x  v.  Concord  b°  Montreal  R.  Co.,  68  N.  H. 
247;  Worthington  &•  Co.  v.  Mencer,  96  Ala.  310.  The  case  is  not  in  accord  with 
the  law  as  laid  down  by  the  state  courts  of  Washington.  See  Williams  v. 
Ballard  Lumber  Co.,  41  Wash.  338,  345.  The  opinion  is  based  upon  a  case 
which  is  plainly  distinguishable  as  involving  only  the  question  of  a  child's  negU- 
gence.  Baltimore  b"  Potomac  R.  Co.  v.  Cumberland,  176  U.  S.  232.  A  child's 
duty  of  care  is  not  measured  by  the  adult  standard.  In  some  cases  the  degree 
required  is  stated  to  be  that  which  an  ordinarily  prudent  child  of  the  same  age 
would  exercise  under  similar  circumstances.  Rolling  Mill  Co.  v.  Corrigan,  46 
Oh.  St.  283.  In  other  cases,  the  mental  and  physical  maturity  and  capacity  of 
the  child,  besides  the  age,  have  determined  responsibility.  Illinois  Iron  6* 
Metal  Co.  v.  Weber,  196  111.  526;  Western  dr  Atlantic  R.  Co.  v.  Young,  81  Ga. 
397.  Exactly  what  is  the  child's  standard  is  thus  an  open  question.  But  the 
adult  standard  takes  no  account  of  the  personal  equation,  and  the  principal 
case  seems  clearly  wrong. 

Corporations  —  Acquisition  of  Membership  —  Effect  of  Insolvency 
OF  Corporation  on  Right  to  Rescind  Stock  Subscription  Fraudulently 
Obtained.  —  Certain  persons  were  fraudulently  induced  to  subscribe  for  stock 
in  a  banking  corporation  which  shortly  afterwards  made  an  assignment  for 
the  benefit  of  creditors.  In  proceedings  for  the  appointment  of  a  receiver, 
these  persons  intervened  with  a  petition  that  their  contracts  be  rescinded.  Held, 
that  they  may  rescind.    Gress  v.  Knight,  68  S.  E.  834  (Ga.).    See  Notes,  p.  147. 

Corporations  —  Capital,  Stock,  and  Dividends  —  Stock  Issued  in 
Payment  for  Overvalued  Property.  —  The  stockholders  of  two  corpora- 
tions entered  into  an  agreement  of  consolidation.    Corporation  X  was  to  issue 
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$2,500,000  of  stock  and  give  over  $1,000,000  cash  in  payment  for  $1,000,000 
par  value  of  the  stock  of  corporation  Y.  The  exchange  of  stock  was  effected, 
and  certificates  issued  for  the  $1,000,000  cash.  Suit  was  brought  on  some  of 
these  certificates.  Held,  that  the  contract  of  consolidation  was  against  public 
policy  and  no  agreement  relating  thereto  wiU  be  enforced.  Strickland  v. 
National  Salt  Co.,  76  Atl.  1048  (N.  J.,  Ct.  Ch.). 

In  the  absence  of  statute,  an  issue  of  watered  stock  is  not  illegal  and  void 
per  se.  Scovill  v.  Thayer,  105  U.  S.  143,  153.  Payment  for  stock  may  usually 
be  made  in  property,  and  the  exchange  of  shares  in  one  corporation  for  those 
in  another  is  one  form  of  property  payment.  According  to  the  "true  value" 
rule,  however,  an  overvaluation  of  the  property  leaves  the  stock  unpaid  to 
the  extent  of  the  overvaluation,  and  stockholders  are  liable  to  make  up  the 
deficiency  in  favor  of  creditors  of  the  corporation.  Van  Cleve  v.  Berkey,  143 
Mo.  109.  Some  courts  insist  that  it  is  sufficient  if  there  is  good  faith  in  the 
valuation  of  the  property,  and  hold  the  stock  valid  even  as  against  creditors. 
Coffin  V.  Ransdell,  no  Ind.  417.  As  between  the  corporation  and  the  stock- 
holders, there  seems  no  good  reason  why  any  agreed  valuation  may  not  be 
accepted,  provided  there  is  no  fraudulent  concealment  of  facts.  Higgins  v. 
Lansingh,  154  lU.  301.  See  Lorillard  v.  Clyde,  86  N.  Y.  384.  A  previous  New 
Jersey  case  did  not  question  the  validity  of  an  agreement  where  fourteen  shares 
of  stock  of  the  consolidated  company  were  given  in  exchange  for  one  share 
of  one  of  the  constituent  companies.  Trenton  Passenger  Ry.  Co.  v.  Wilson, 
55  N.  J.  Eq.  273. 

Curtesy  —  Heritable  Issue  —  Legitimation  by  Subsequent  Mar- 
riage. —  The  father  of  an  illegitimate  child  married  her  mother  and  recog- 
nized the  child  as  his  daughter.  Under  the  Virginia  statute  this  rendered  the 
child  legitimate.  No  other  issue  was  born  to  the  parents.  The  mother  was 
seised  of  an  estate  of  inheritance,  and  died.  Held,  that  the  father  is  not  en- 
titled to  curtesy.  Bond  v.  Bond,  16  Va.  L.  Reg,  411  (Va.,  Circ.  Ct.,  Pulaski 
Co.).    See  Notes,  p.  146. 

Dower  —  Right  of  Dower  in  Mortgaged  Property  after  Extinguish- 
ment OF  Mortgage.  —  G  and  his  wife,  the  plaintiff,  made  a  joint  and  several 
bond  to  pay  G's  debt,  and  as  security  G  gave  a  mortgage  of  land  owned  by 
him,  the  plaintiff  renouncing  her  dower  therein.  Subsequently  G  conveyed 
the  land  in  satisfaction  of  the  mortgage.  The  present  action  was  brought 
against  the  vendee  to  recover  dower.  Held,  that  the  plaintiff  is  entitled  to 
dower.    Gainey  v.  Anderson,  68  S.  E.  888  (S.  C). 

Where  a  wife  joins  with  her  husband  in  a  conveyance  of  his  land,  she  is  a 
party  thereto  only  for  the  purpose  of  relinquishing  her  dower,  which  is  regarded 
as  a  release  of  a  contingent  right  incident  to  the  principal  conveyance,  and 
continuing  only  so  long  as  that  exists.  Rickard  v.  Talbird,  Rice  Eq,  (S.  C.) 
158.  If  the  mortgage  is  extinguished  by  operation  of  law,  as  when  it  is  set 
aside  as  a  fraud  on  creditors,  the  right  of  dower  revests  forthwith.  Hunger  v. 
Perkins,  62  Wis.  499.  The  result  is  the  same  if  the  debt  is  satisfied  by  the 
mortgagor,  or  by  his  administrator  after  his  decease.  Hastings  v.  Stevens,  29 
N.  H.  564.  Hence  the  case  is  correct  in  holding  that  the  satisfaction  of  the 
mortgage  debt  by  a  transfer  of  the  husband's  equity  of  redemption  revests  the 
wife's  right  of  dower.  The  result  is  a  just  one,  since  the  wife  is  to  be  regarded 
as  a  surety  for  the  husband's  debt,  and  has  been  allowed  to  compel  an  appli- 
cation of  the  husband's  share  of  the  proceeds  derived  from  a  judicial  sale  of  the 
property  to  the  payment  of  the  debt  before  resort  is  had  to  her  interest.  Mandel 
V.  McClave,  46  Oh.  St,  407. 

Estates  Tail  —  Statutory  Changes.  —  A  statute  provided  that  equitable 
estates  tail  and  reversions  and  remainders  expectant  thereon  could  be  barred 
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by  a  deed  of  the  tenant  in  tail.  The  statute,  so  far  as  it  related  to  remainders 
and  reversions  existing  at  the  time  of  its  passage,  was  attacked  as  permitting  a 
taking  of  property  without  due  process  of  law.  Held,  that  it  is  unconstitutional. 
Green  v.  Edwards,  77  Atl.  188  (R.  I.).    See  Notes,  p.  144. 

Evidence  —  Similar  Facts  and  Occurrences  —  Crimes  Resulting 
FROM  Similar  Motive  as  Proof  of  Crime  at  Issue.  —  The  defendant  was 
indicted  for  statutory  rape.  Held,  that  evidence  of  prior  intercourse  between 
the  parties  is  admissible.    People  v.  Boero,  no  Pac.  525  (Cal.,  Ct.  App.). 

The  defendant  was  indicted  for  incest.  Held,  that  evidence  of  prior  inter- 
course between  the  parties  is  inadmissible.  Pridetnore  v.  State,  129  S.  W.  1112 
(Tex.,  Ct.  Cr.  App.).    See  Notes,  p.  148. 

General  Average, —  Nature,  Cause,  and  Manner  of  Sacrifice  — 
Effect  of  Inherent  Vice  of  Cargo  upon  Right  to  Contribution.  —  A 
cargo  of  garbage  tankage  took  fire  by  spontaneous  combustion,  and  the  rest 
of  this  cargo  was  destroyed  in  putting  out  the  fire,  to  save  the  common  venture. 
Neither  the  cargo-owner  nor  the  ship-owner  knew  of  its  dangerous  character. 
The  plaintiff  insurance  company  had  to  indemnify  the  cargo-owner,  and  Ubelled 
the  vessel  for  a  general  average  contribution.  Held,  that  the  plaintiff  is  entitled 
to  this  contribution.  The  Wm.  J.  Quillan,  180  Fed.  681  (C.  C.  A.,  Second 
Circ). 

This  reverses  a  former  decision  in  the  same  case.  See  23  Harv.  L.  Rev.  483 ; 
22  id.  452;  and  for  a  discussion  of  the  principles  involved,  21  id.  369. 

Gifts  —  Causa  Mortis  —  Effect  of  Subsequent  Will.  —  Several  days 
before  his  death  a  testator  made  to  the  plaintiff  a  donatio  causa  mortis  of  three 
deposit  notes  amounting  tO;[^2,ooo,  and  the  same  day  made  a  will  bequeathing 
her  ;^ 2, 000.  The  plaintiff  sued  for  the  sum  secured  by  the  deposit  notes.  The 
defendant,  the  executor  of  the  will,  contended  that  the  legacy  satisfied  the 
donatio.  Held,  that  the  plaintiff  can  recover.  Hudson  v.  Spencer,  54  Sol.  J. 
601  (Eng.,  Ch.  D.,  June  8,  1910). 

One  early  case  holds  that  a  subsequent  will  may  satisfy  a  debt  thus  created. 
Jones  V.  Selby,  Prec.  Ch.  300.  But  there  the  donatio,  being  made  three  years 
before  the  testator's  death,  was  hardly  causa  mortis,  and  the  decision  scarcely 
warrants  the  contention  that  a  bequest  of  a  similar  amount  revokes  a  preced- 
ing death-bed  gift.  And  a  later  will  leaving  the  same  res  to  a  different  person 
does  not  revoke  the  gift.  Nicholas  v.  Adams,  2  Whart.  (Pa.)  17.  Contra, 
Jayne  v.  Murphy,  31  fil.  App.  28.  This  is  justified  on  the  ground  that  title  to 
the  gift  becomes  absolute  at  the  moment  of  death,  so  that  the  wiU  has  no  effect 
on  it.  In  England  the  death  of  the  donor  is  a  condition  precedent  to  the  vesting 
of  title  in  the  donee.  Tate  v.  Hilbert,  2  Ves.  Jr.  in.  But  in  most  American 
jurisdictions  a  defeasible  title  vests  at  once.  Emery  v.  Clough,  63  N.  H.  552. 
It  is  universally  agreed,  however,  that  the  gift  is  revocable  by  the  donor  during 
life.  Parker  v.  Marston,  27  Me.  196.  It  is  therefore  argued  that  the  intent  to 
revoke  is  shown  by  the  similarity  of  the  bequest  to  the  gift.  Jayne  v.  Murphy, 
supra.  But  such  a  decision  is  in  direct  conflict  with  the  kindred  rule  governing 
bequests  contained  in  both  a  will  and  codicil.    Roch  v.  C alien,  6  Hare  531. 

Husband  and  Wife  —  Wife's  Separate  Estate  —  Estate  by  Entirety: 
Whether  Judgment  Debt  of  Husband  Becomes  Lien  on  the  Land.  —  A 
husband  and  wife  held  an  estate  by  the  entirety  in  mortgaged  land.  The 
property  was  sold  under  a  decree  of  foreclosure,  and  judgment  creditors  of  the 
husband  claimed  a  lien  on  the  surplus  funds.  The  husband  and  wife  petitioned 
to  have  the  surplus  paid  to  them.  Held,  that  it  shall  remain  in  court  to  await 
severance  of  the  estate  by  death,  then  to  go  to  the  wife  or  the  husband's  cred- 
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itors  accordingly  as  the  husband  or  wife  dies  first.    Servis  v.  Dorn,  76  Atl. 
(N.  J. )  246. 

At  common  law  the  husband  had  full  rights  in  an  estate  by  the  entirety 
during  the  joint  lives  of  himself  and  wife,  except  that  he  could  not  defeat  the 
wife's  right  of  survivorship.  Washburn  v.  Burns,  34  N.  J.  L.  18.  The  married 
woman's  property  acts  gave  the  wife  the  right  to  enjoy  her  estate  during  cover- 
ture. HUes  V.  Fisher,  144  N.  Y.  306.  This  did  not  abolish  estates  by  the  en- 
tirety. It  did,  however,  limit  the  husband's  rights  to  possession  during  their 
joint  lives.  Thereafter  the  husband  and  wife  had  each  a  right  to  the  profits 
of  an  undivided  half,  the  fee  passing  to  the  survivor.  Buttlar  v.  Rosenblath,  42 
N.  J.  Eq.  651.  It  seems  that  the  decree  in  the  principal  case,  while  it  recognizes 
this  separate  right  in  the  wife,  should  have  more  fully  protected  it.  Judgment 
creditors  of  the  husband  could  acquire  no  hold  on  her  interest.  She  was  entitled 
to  one-half  the  interest  of  the  surplus.  There  should  also  be  provision  for 
partition  in  case  the  estate  is  severed  otherwise  than  by  death,  e.  g.,  by  divorce. 
She  would  then  become  a  tenant  in  common  with  her  husband.  Stelz  v.  Shreck, 
128  N.  Y.  263.    Cf.  Mardt  v.  Scharmach,  65  N.  Y.  Misc.  124. 

Injunctions  —  Acts  Restrained  —  Infringement  of  Patent  by  Public 
Officers.  —  The  complainant  filed  a  bill  to  restrain  county  commissioners 
from  using,  in  a  courthouse,  a  ventilating  device  which  infringed  on  his  patent. 
Held,  that  the  injunction  should  not  be  granted.  McCreery  Engineering  Co. 
V.  Massachusetts  Fan  Co.,  180  Fed.  115  (Circ.  Ct.,  D.  Mass.). 

In  the  United  States  the  sovereign  has  no  right  to  use  patented  inventions 
without  compensation  to  the  patentee.  James  v.  Campbell,  104  U.  S.  356.  Yet 
the  sovereign  cannot  be  sued  without  its  consent.  Hence  it  has  been  held  by 
the  Supreme  Court  that  if  patented  articles  have  come  into  the  possession 
of  the  government,  agents  using  them  for  the  government  cannot  be  enjoined 
from  so  doing,  on  the  ground  that  such  an  injunction  would  in  substance  be 
directed  against  the  sovereign.  Belknap  v.  Schild,  161  U.  S.  10.  If  it  be  con- 
ceded that  a  courthouse  is  an  agency  of  the  state  the  principal  case  would  seem 
correct,  even  though  it  permits  individuals  to  continue  doing  admittedly  wrong- 
ful acts.  The  patentee  is  not  without  remedy,  for  he  can  recover  from  the  com- 
missioners the  damages  he  has  sustained.  Even  if  agents  are  expressly  author- 
ized by  government  officials  to  commit  illegal  acts  they  are  personally  liable 
for  the  consequences  in  actions  at  law.    Bates  v.  Clark,  95  U.  S.  204. 

Insurance  —  Construction  and  Operation  of  Conditions  —  Insur- 
ance Broker  as  Agent  of  Insured  to  Pay  Premiums.  —  An  insurance  policy 
containing  a  stipulation  that  it  should  become  null  and  void  upon  the  dishonor 
of  any  note  given  in  payment,  was  issued  by  the  defendant  company's  agent 
to  the  plaintiff.  A  note  for  the  first  premium,  payable  to  the  agent,  was  re- 
ceived by  him  and  held  until  maturity.  The  defendant  company  issued  a 
receipt,  acknowledging  payment,  forwarded  it  to  the  agent  and  charged  his 
account  with  the  amount.  Subsequently  the  note  was  dishonored.  Held, 
that  the  policy  was  not  rendered  invalid.  Perea  v.  State  Life  Insurance  Co.,  1 10 
Pac.  559  (N.  M.). 

Whether  such  a  policy  is  forfeited  depends  on  a  nice  determination  as  to 
where  the  loss  from  the  non-payment  of  the  note  primarily  falls.  If  the  note 
has  been  endorsed  to  the  company,  its  dishonor  woxdd  render  the  policy  void. 
Fidelity  Mutual  Life  Insurance  Co.  v.  Bussell,  75  Ark.  25.  If  it  was  retained 
by  the  agent  and  he  was  debited  on  the  books  of  the  company  with  the  amount, 
although  with  the  understanding  that  the  company  would  save  him  harmless, 
then  the  validity  of  the  policy  cannot  be  impaired.  Southern  Mutual  Life 
Insurance  Co.  v.  Best,  8  Ky.  L.  Rep.  535.  Granting  that  these  two  cases,  so 
nearly  similar,  correctly  state  the  law,  ^ey  mark  the  exact  line  of  distinction; 
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for  the  first  does  and  the  second  does  not  come  within  the  literal  terms  of  the 
forfeiture  clause.  In  the  latter,  as  in  the  principal  case,  no  note  was  received 
by  the  company.  It  elected  to  treat  the  broker  as  the  agent  of  the  assured, 
and  took  payment  by  deducting  a  sum  from  his  accounts.  Another  recent 
case  supports  this  reasoning,  Williams  v.  Empire  etc.  Insurance  Co.,  68  S.  E. 
1082  (Ga.). 

Interstate  Commerce  —  Control  by  Congress  —  Federal  Employers' 
Liability  Act  of  1908.  —  The  Federal  Employers'  Liability  Act  of  April  22, 
1908,  provides  that  "every  common  carrier  by  railroad  while  engaging  in  com- 
merce between  any  of  the  several  states  .  .  .  shall  be  liable  in  damages  to  any 
person  suffering  injury  while  he  is  employed  by  such  carrier  in  such  commerce 
...  for  such  injury  .  .  .  resulting  in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents  or  employees  of  such  carrier.  .  .  ."  Held,  that  the 
statute  is  constitutional  in  so  far  as  it  applies  to  the  negligence  of  employees 
engaged  at  the  time  in  interstate  commerce.  Zikos  v.  Oregon  R.  b"  Navigation 
Co.,  179  Fed.  893  (Circ.  Ct.,  E.  D.  Wash.). 

The  court  follows  a  dictum  of  a  majority  of  the  Supreme  Court  that  an 
employers'  liability  act  is  a  rightful  exercise  of  the  power  of  Congress  to  regu- 
late interstate  commerce.  See  The  Employers'  Liability  Cases,  207  U.  S.  463, 
495;  21  Harv.  L.  Rev.  290;  22  id.  38.  A  former  act  of  Congress  attempting 
to  regulate  this  matter  was  declared  unconstitutional  because  it  inseparably 
included  intrastate  commerce.  The  Employers'  Liability  Cases,  supra.  The 
present  act  is  so  worded  as  to  allow  employees  engaged  in  interstate  commerce 
to  recover  for  injuries  caused  by  fellow-servants  whether  the  latter  are  so  em- 
ployed or  not.  The  court  holds  that  the  act  is  separable,  and  valid  at  least  in 
part.  The  test  in  such  a  case  is  whether  the  legislative  body  would  have  passed 
the  part  in  question  alone.  Illinois  Central  R.  R.  v.  McKendree,  203  U.  S.  514. 
In  the  principal  case  the  court  considers  it  beyond  controversy  that  the  two 
classes  of  employees  were  not  inseparably  embraced  within  the  statute.  No 
opinion  is  expressed  as  to  whether  there  could  be  recovery  if  the  injury  were 
caused  by  the  negligence  of  an  employee  not  engaged  in  interstate  commerce. 

Judgments  —  Operation  Against  Third  Parties  —  Conclusiveness  as 
to  Persons  not  Parties  to  Suit.  —  A  conveyed  land  to  B  for  life,  and  then 
to  the  heirs  of  her  body.  Purchasers  from  B  and  her  daughter  brought  various 
suits  against  them  to  quiet  title,  and  judgment  was  rendered  for  the  purchasers. 
In  eminent  domain  proceedings,  the  question  arose  as  to  whether  the  grand- 
children of  B  were  concluded  by  these  judgments.  Held,  that  as  the  grand- 
children, not  then  in  esse,  were  not  parties  to  the  suits,  they  are  not  boimd  by 
the  decrees.    Los  Angeles  County  v.  Winans,  109  Pac.  640  (Cal.). 

By  the  California  Code,  the  R\ile  in  Shelley's  Case  is  abolished,  so  that  B's 
grandchildren  take  by  purchase,  not  by  descent.  Cal.  Civ.  Code,  1906,  §  779. 
Hence  if  they  were  barred  it  was  not  by  the  sale  but  by  the  judgments.  In 
equity  all  who  will  be  affected  by  the  decree  are  necessary  parties.  But  when 
a  particular  party,  though  not  personally  before  the  court,  is  so  represented 
by  others  that  his  interest  is  fully  protected,  the  decree  binds  him.  Hale  v. 
Hale,  146  111.  227.  Where  estates  in  land  are  limited  over  to  persons  not  in 
esse,  their  interests  are  represented  by  the  living  owner  of  the  first  estate  of 
inheritance,  or  if  there  is  no  such  person,  by  the  life  tenant.  Gifard  w.Hort, 
I  Sch.  &  Lef.  386.  This  doctrine  of  virtual  representation,  however,  will  not 
apply,  unless  the  interests  of  the  represented  and  the  representative  are  identi- 
cal, so  that  motives  of  self-interest  will  induce  the  latter  thoroughly  to  contest 
the  question.  Downey  v.  Seib,  185  N.  Y.  427,  By  their  sale,  B  and  her  daugh- 
ter became  hostile  to  the  remaindermen's  interest,  and  therefore  did  not  repre- 
sent them  in  these  suits. 
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Landlord  and  Tenant  —  Tenancies  from  Year  to  Year  —  Possession 
UNDER  Agreement  to  Lease.  —  A  tenant  was  in  possession  under  an  agree- 
ment to  execute  a  lease  for  three  years  at  an  annual  rental,  payable  part  in 
monthly  instalments,  and  the  balance  at  the  end  of  the  year.  The  lease  was 
not  executed,  but  the  tenant  remained  in  possession,  paying  no  rent  until  the 
second  month  of  the  second  year.  At  this  time  he  paid  all  rent  due,  on  the 
agreed  basis;  and  from  then  on  paid  the  monthly  installments  for  eight  months. 
Held,  that  he  was  not  a  tenant  from  year  to  year.  Gaidt  v.  GauU,  127  N.  W. 
297  (Mich.). 

It  is  universally  held  that  when  a  man  goes  into  possession  under  an  agree- 
ment to  execute  a  lease,  there  is  created  a  tenancy  at  will,  which  ripens  into  a 
tenancy  from  year  to  year  if  rent  is  paid  on  an  annual  basis.  Knight  v.  Benett, 
3  Bing.  361;  Laughr an  V.  Smith,  75  N.  Y.  205.  Or  if  a  tenant  for  years  holds 
over,  the  landlord  can  make  him  a  tenant  from  year  to  year  by  so  electing. 
Accepting  rent  on  an  annual  basis  is  conclusive  of  the  landlord's  election  to 
treat  him  as  a  tenant  from  year  to  year.  Schneider  v.  Lord,  62  Mich.  141; 
Dorr  V.  Barney,  12  Hun  (N.  Y.)  259.  This  is  not  altered  in  either  case  by  the 
fact  that  the  rent  is  paid  by  the  month.  Scully  v.  Murray,  34  Mo.  420;  Koplitz 
V.  Gustavus,  48  Wis.  48.  The  facts  in  the  principal  case  would  seem  to  create 
one  of  the  above  situations. 

Marriage  —  Nullification  —  Misrepresentations  as  to  Prior  Chas- 
tity. —  A  woman  represented  to  her  intended  husband  that  she  had  been  the 
wife  of  a  man  then  deceased,  and  that  he  was  the  father  of  her  child.  In  fact, 
she  had  been  his  mistress  and  the  child  was  a  bastard.  Held,  that  the  husband 
can  secure  an  annulment  of  the  marriage  on  the  ground  of  fraud.  Domschke  v. 
Domschke,  138  N.  Y.  App.  Div.  454. 

Marriage  is  more  than  a  contractual  relation,  it  is  a  status.  Once  entered,  it 
should  be  dissolved  only  for  the  gravest  reasons.  All  courts  agree  that  in  ex- 
treme cases  fraud  as  to  material  facts  may  vitiate  consent  and  make  the  mar- 
riage voidable.  As  to  what  facts  are  material  there  is  considerable  conflict. 
The  EngUsh  rule,  that  nothing  is  material  except  the  identity  of  the  parties 
and  permanent  physical  incapacity  to  consummate  the  marital  relation,  while 
simple,  is  unnecessarily  harsh  in  individual  cases.  Moss  v.  Moss,  [1897]  P. 
263.  In  this  coimtry  the  courts  have  exercised  wider  discretion,  giving  relief 
on  equitable  principles  in  cases  of  extreme  hardship.  Reynolds  v.  Reynolds, 
3  Allen  (Mass.)  605;  Ryder  v.  Ryder,  66  Vt.  158.  Cf.  Franke  v.  Franke,  31 
Pac.  571  (Cal.).  Wherever  the  point  has  been  raised,  all  courts  except  New 
York  seem  to  agree  that  representations  as  to  social  position  or  moral  character 
cannot  be  material.  Wier  v.  Still,  31  la.  107.  Contra,  Keyes  v.  Keyes,  6  N.  Y. 
Misc.  355;  King  v.  Brewer,  8  N.  Y.  Misc.  587.  Even  in  New  York,  no  case 
ever  held  prior  unchastity  material.  See  Shrady  v.  Logan,  17  N.  Y.  Misc.  329. 
Authority  in  other  states  is  opposed  to  it.  Leavitt  v.  Leavitt,  13  Mich.  452; 
Varney  v.  Varney,  52  Wis.  120.  See  Reynolds  v.  Reynolds,  supra.  No  analogy 
can  be  drawn  from  breach  of  promise  actions.  On  grounds  of  public  policy  the 
wisdom  of  the  doctrine  of  the  principal  case  may  well  be  questioned. 

Marriage  —  Validity  —  Void  Marriage  made  Valid  by  Removal  of 
Impediment.  —  A  married  B  in  1868.  In  1881  he  married  C  who  believed 
herself  to  be  his  lawful  wife.  A  knew  that  B  was  living,  and  from  1900  until 
his  death  in  1904  sent  money  for  her  use.  B  died  in  1903  but  A  never  knew 
of  it.  In  a  judicial  settlement  of  A's  estate,  the  court  below  charged  the  jury 
that  if  C  acted  in  good  faith,  the  law  would  consider  her  the  lawfvd  widow  on 
the  ground  that  a  common-law  marriage  occurred  in  1903.  Judgment  for  C 
was  afl&rmed  by  necessity,  the  court  being  evenly  divided.  In  re  Fitzgibbons' 
Estate,  127  N.  W.  313  (Mich.). 
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Mutual  consent  and  competency  are  the  requisites  of  a  valid  marriage.  Mich. 
CoMP.  Laws,  1897,  §  8589.  This  statute  is  declaratory  of  the  common  law. 
If  both  parties  are  innocent,  there  is  a  presumption  that  a  marriage,  void 
because  of  the  incompetency  of  either  party,  becomes  a  lawful  marriage  on 
the  removal  of  the  impediment.  De  Thoren  v.  Attorney-General,  i  App.  Cas. 
686.  Consent  is  inferred  from  the  relation;  but  by  the  weight  of  authority, 
when  one  or  both  are  guilty,  apparent  consent  will  not  suffice,  but  there  must 
be  evidence  of  a  real  matrimonial  intent.  Gall  v.  Gall,  114  N.  Y.  109;  Cart- 
wright  V.  McGown,  121  111.  388.  Contra,  Barker  v.  Valentine,  125  Mich.  336. 
In  the  principal  case,  A's  intent  at  the  outset  was  to  deceive  B,  —  to  live  with  her 
with  the  appearance  of  being  married.  To  infer  a  change  of  intent  because  of 
B's  death  in  1903,  a  fact  imknown  to  A,  seems  illogical.  Collins  v.  Voorhees, 
47  N.  J.  Eq.  315  and  555.  A  therefore  had  no  real  matrimonial  intent,  or  else 
it  existed  concurrently  with  the  intent  to  deceive  B.  The  former  view  seems 
more  reasonable.  There  is  authority  for  reaching  the  result  of  the  principal 
case  by  applying  the  doctrine  of  estoppel.  In  re  Wells'  Estate,  123  N.  Y.  App. 
Div.  79;  Chamberlain  v.  Chamberlain,  68  N.  J.  Eq.  414.  A  and  his  heirs,  who 
are  in  privity  with  him,  should  be  estopped  to  deny  his  consent,  the  estoppel 
becoming  operative  when  he  became  capable  of  giving  consent. 

Proximate  Cause  —  Efficient  Cause  of  Injury  —  Nervous  Shock 
FROM  Fright  Caused  by  Negligence.  —  The  plaintiff  averred  that  the  de- 
fendant's cow  was  being  driven  along  a  street  by  the  defendant's  servant,  who 
set  a  dog  on  the  cow,  causing  her  to  rush  into  a  house,  whereby  the  plaintiff, 
who  was  in  the  house,  sustained  a  severe  nervous  shock,  resulting  in  serious 
physical  injury.  The  defendant  demurred.  Held,  that  the  action  lies.  Gilligan 
v.  Robb,  47  Sc.  L.  Rep.  733. 

This  case  establishes  in  Scotland  the  right  of  recovery  for  physical  hurt 
resulting  from  fright  caused  by  negligence,  where  there  is  no  impact  on  the 
person.  For  a  discussion  of  the  principles  involved,  see  7  Harv.  L.  Rev.  304; 
10  id.  239;  15  id.  304. 

Public  Officers  —  Eligibility  to  Office  —  Woman  Elected  County 
Treasurer.  —  A  woman  was  elected  county  treasurer.  The  state  constitution 
limited  suffrage  to  males,  but  had  no  provision  as  to  eligibility  for  oflSce  on 
account  of  sex.  Held,  that  she  is  entitled  to  the  ofl&ce.  State  ex  rel.  Jordan  v. 
Quible,  86  Neb.  417.     See  Notes,  p.  139. 

Public  Service  Companies  —  Rights  and  Duties  —  Telephone  Con- 
nections with  Other  Lines.  —  The  X  Company  operated  a  telephone  hne 
connecting  cities  A  and  B.  The  Y  Company  operated  a  telephone  line  connect- 
ing cities  B,  C,  and  D.  These  companies  professed  to  make  direct  connections 
for  the  public  between  A  and  C.  Held,  that  they  had  no  pubUc  duty  to  afford 
the  means  of  telephonic  communication  between  A  and  D.  Albany  Telephone 
Co.  V.  Terry,  127  S.  W.  567  (Tex.,  Ct.  Civ.  App.). 

For  a  discussion  of  the  principles  involved,  see  23  Harv.  L.  Rev.  54. 

Quasi-Contracts  —  Rights  and  Obligations  of  Parties  under  Con- 
tracts —  Contract  Made  Unenforceable  by  a  Rule  of  Evidence.  — 
The  plaintiff  entered  into  an  oral  contract  with  H,  whereby  in  return  for 
services  to  be  rendered  he  was  to  receive  one-fourth  of  such  profits  as  H  might 
make  in  a  sale  of  certain  stock.  The  plaintiff  performed  the  services,  and 
brought  suit  on  the  express  contract.  H  died,  and  the  plaintiff  thereupon  be- 
came unable  to  testify  in  the  case.  He  moved  to  amend  the  complaint  so  as 
to  permit  a  recovery  in  quantum  meruit.   Held,  that  the  motion  must  be  denied, 


RECENT  CASES.  159 

since  the  plaintiff  cannot  recover  in  quantum  meruit.    Donovan  v.  Earrim^n, 
124  N.  Y.  Supp.  194  (Sup.  Ct.,  App.  Div.). 

The  court  in  this  case  failed  to  distinguish  between  true  contract  and  quasi- 
contract,  the  latter  being  imposed  by  law  irrespective  of  the  intent  of  the 
parties  in  order  to  effect  an  equitable  result.  See  Hertzog  v.  Hertzog,  29  Pa.  St. 
465,  468.  It  is  generally  held  that  where  services  have  been  rendered  under 
an  oral  contract  within  the  Statute  of  Frauds,  a  recovery  may  be  had  therefor 
in  quasi-contract  to  the  extent  of  the  reasonable  value  of  the  benefit  conferred 
on  the  defendant,  the  obUgation  admittedly  being  imposed  by  law.  Day  v. 
New  York  Central  R.  Co.,  51  N.  Y.  583.  And  the  fact  that  the  defendant's 
liability  under  the  express  contract  is  contingent  is  immaterial.  Cadman  v. 
Markle,  76  Mich.  448.  This  case  is  an  analogous  one,  the  express  contract 
being  unenforceable  not  because  of  any  inherent  fault  but  by  a  rule  of  evidence 
excluding  the  plaintiff's  testimony.  Hence  an  action  of  quasi-contract  for  the 
value  of  the  services  should  be  allowed,  to  prevent  the  imjust  enrichment  of 
the  estate  of  the  deceased  at  the  plaintiff's  expense. 

Res  Judicata  —  Matters  Concluded  —  Issues  Material  to  the  Judg- 
ment. —  A  former  suit  between  the  parties  was  dismissed  on  the  technical 
ground  that  the  complaint  bore  a  deficient  court-fee  stamp,  and  on  the  merits. 
Held,  that  the  technical  reason  was  sufficient  for  the  determination  of  the  case, 
and  that  the  decision  on  the  merits,  being  unnecessary,  has  not  the  force  of  res 
judicata.  Irawa  v.  Satyappa,  12  Bombay  L.  Rep.  766  (Bombay,  App.  Civ.  Ct., 
Aug.  4,  1 910)- 

In  a  former  suit  between  all  of  the  essential  parties  to  the  present  action, 
the  court  decided  in  favor  of  the  plaintiff  on  a  question  raised  by  the  plead- 
ings and  argued  by  counsel,  but  rendered  judgment  on  another  ground  for  the 
defendant.  Held,  that  the  decision  on  the  former  pouit,  although  unnecessary  for 
the  disposition  of  the  case,  is  res  judicata.    Green  v.  Edwards,  77  Atl.  188  (R.  I.). 

When  a  judgment  is  based  upon  two  distinct  grounds,  either  of  which  is  suf- 
ficient for  the  determination  of  the  case,  it  cannot  be  said  of  either  point  that 
its  determination  was  necessary  to  the  decision.  But  if  both  points  present 
issues  material  to  the  case,  the  doctrine  of  res  judicata  applies  to  both.  First 
Nat.  Bank  of  Covington  v.  City  of  Covington,  1 29  Fed.  792.  The  contrary  holding 
of  the  first  case  is  well  matched  by  that  of  the  second,  which  goes  to  the  opposite 
extreme.  Findings  on  immaterial  questions,  even  though  put  in  issue  and 
directly  decided,  are,  by  the  great  weight  of  authority,  not  res  judicata.  House 
w.  Lockwood,  137  N.  Y.  259;  Hardy  v.  Mills,  35  Wis.  141.  Especially  should 
this  be  the  case  where  the  decision  on  the  collateral  point  is  in  favor  of  one 
party  and  final  judgment  is  rendered  for  the  other. 

Right  of  Privacy  —  Infringement  of  Right  —  What  Constitutes  In- 
fringement UNDER  New  York  Statute.  —  A  New  York  statute  prohibits  the 
use  for  advertising  purposes  or  for  the  purposes  of  trade,  of  the  name  or  picture 
of  any  person  without  his  written  consent.  Without  such  authorization  the 
defendant  suppUed  various  moving-picture  exchanges  with  films  containing 
the  name  and  a  pictorial  representation  of  the  plaintiff.  Held,  that  the  plain- 
tiff is  entitled  to  an. injunction  and  damages.  Binns  v.  Vitagraph  Co.  of  Amer- 
ica, 67  N.  Y.  Misc.  327  (Sup.  Ct.). 

The  defendant  newspaper,  in  connection  with  a  biography  of  the  plaintiff, 
published  his  picture  without  his  written  consent.  Under  the  same  statute,  a 
motion  for  an  injunction  was  made.  Held,  that  the  motion  be  denied.  Jeffries 
V.  New  York  Evening  Journal  Publishing  Co.,  67  N.  Y.  Misc.  570  (Sup.  Ct.). 

For  references  to  this  statute  and  to  discussions  of  the  right  to  privacy, 
see  22  Harv.  L.  Rev.  232. 
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Rule  in  Shelley's  Case  —  Whether  Applicable  When  Ancestor's 
Estate  Is  a  Vested  Remainder.  —  A  testator  devised  real  estate  to  A  for 
life,  and  at  A's  death  to  B.  Should  B  predecease  A,  then  the  property  was  to 
go  to  B's  heirs.  B  predeceased  A.  Held,  that  the  heir  of  B  takes  by  purchase 
under  the  will  and  not  by  descent,  since  the  Rule  in  Shelley's  Case  cannot  be 
applied  where  the  ancestor  takes  a  remainder  and  not  an  estate  in  possession. 
Glendenning  v.  Dickinson,  14  West.  L.  Rep.  419  (Brit.  Columbia,  Ct.  App., 
June  1, 1910). 

The  only  case  found  in  point  decides  that  the  rule  is  applicable.  Wool  v. 
Fleetwood,  136  N.  C.  460.  And  it  is  clear  law  that  the  rule  applies  when 
the  ancestor's  estate  is  a  vested  remainder  which  subsequently  becomes  the 
particular  estate.  Spader  v.  Powers,  56  Hun  (N.  Y.)  153;  Rentier  v.  Mc- 
Call,  192  Pa.  St.  77;  Vangieson  v.  Henderson,  150  111.  119.  But  nothing  shoiild 
turn  on  whether  the  remainder  ever  becomes  an  estate  in  possession,  for  if  the 
rule  operates  upon  the  estate  at  all,  it  must  operate  when  the  estate  vests  in 
the  ancestor,  namely,  the  moment  the  instrument  takes  effect.  See  Gray,  Rule 
against  Perpetuities,  2  ed.,  §§  8,  9;  Challis,  Real  Prop.,  2  ed.,  142.  No 
such  distinction  can  be  deduced  from  the  rule.  Shelley's  Case,  i  Coke  93  a, 
104  a.  The  decision  in  the  principal  case  seems  to  be  based  on  the  erroneous 
idea  that  the  words  "freehold"  and  "estate  for  life,"  occurring  in  the  rule, 
mean  only  an  estate  in  possession. 

Schools  and  School  Districts  —  Reading  Bible  in  Public  Schools.  — 
In  a  public  school,  during  school  hours,  the  teacher  conducted  religious  exer- 
cises, consisting  of  the  reading  of  passages  from  the  King  James  version  of  the 
Bible,  reciting  the  Lord's  Prayer  as  there  found,  and  singing  sacred  hymns. 
The  children  of  the  relator,  who  was  a  Roman  Catholic,  were  required  to  par- 
ticipate. The  state  constitution  guarantees  the  free  exercise  and  enjoyment 
of  religious  worship,  and  prohibits  the  appropriation  of  any  public  fund  for 
any  sectarian  purpose.  Held,  that  such  exercises  are  unlawful.  People  ex  rel. 
Ring  V.  Board  of  Education  of  Dist.  24,  92  N.  E.  251  (111.). 

It  is  generally  agreed  that  religious  exercises  do  not  violate  constitutional 
provisions  guaranteeing  freedom  of  worship,  so  long  as  the  pupils  need  not 
be  present  or  participate.  Billard  v.  Board  of  Education,  69  Kan.  53 ;  Pfeiffer 
V.  Board  of  Education,  118  Mich.  560.  Contra,  State  ex  rel.  Weiss  v.  District 
Board,  etc.  of  Edgerton,  76  Wis.  177.  Nor  do  such  exercises  make  a  public  school 
a  "place  of  worship."  Moore  v.  Monroe,  64  la.  367;  Church  v.  Bullock,  109 
S.  W.  115  (Tex.).  The  apparent  conflict  as  to  the  meaning  of  "sectarian"  is 
due  largely  to  differences  in  the  constitutional  provisions  wherein  this  word  is 
used.  The  prevailing  opinion  is  that  reading  from  the  King  James  version 
of  the  Bible  does  not  make  a  public  school  a  "sectarian  school."  Stevenson  v. 
Hanyon,  7  Pa.  Dist.  585;  Hackett  v.  Brooksville  Graded  School  Dist.,  120  Ky. 
608.  But  the  better  view  seems  to  be  that  this  version  is  a  "sectarian  book," 
and  that  reading  from  it  without  comment  or  interpretation  constitutes  "sec- 
tarian instruction";  for  the  King  James  translation  is  the  book  adopted  by 
the  adherents  of  the  Protestant  faith  as  the  basis  of  their  beliefs,  and  reading 
therefrom  without  authoritative  exposition  is  peculiar  to  that  faith.  State  ex 
rel.  Weiss  v.  District  Board,  etc.  of  Edgerton,  supra;  State  ex  rel.  Freeman  v. 
Scheve,  65  Neb.  853.    Contra,  Hackett  v.  BrooksvUle  Graded, School  Dist.,  supra. 

Statute  of  Frauds  —  Contracts  not  to  be  Performed  Within  One 
Year.  —  The  plaintiff,  a  dairyman,  employed  the  defendant  under  a  contract 
terminable  by  either  on  one  week's  notice,  but  subject  to  an  oral  agreement 
that,  for  three  years  after  quitting  or  being  discharged  from  such  employment, 
the  defendant  should  not  sell  mUk  within  a  radius  of  four  miles  from  the  plain- 
tiff's route,  nor  sojicit  his  customers.    The  action  was  to  enjoin  breaches  of  the 
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oral  agreement.    Eeld,  that  it  is  void  within  the  Statute  of  Frauds.    Reexe  V. 
Jennings,  [1910]  2  K.  B.  522. 

A  contract  of  employment  which  in  terms  binds  neither  party  definitely  for 
more  than  one  year  need  not  be  in  writing,  though  the  expectation  be  that  it 
will  extend  over  a  longer  period.  Carnig  v.  Carr,  167  Mass.  544.  Moreover, 
the  weight  of  authority  probably  is  that  a  contract  is  not  within  the  statute,  if 
it  is  intended  that  one  of  the  parties  complete  his  performance  within  a  year. 
Doncllan  v.  Read,  3  B.  &  Ad.  899;  Curtis  v.  Sage,  35  111.  22;  Sauser  v.  Kearney, 
126  N.  W.  322  (la.).  There  is  considerable  authority  against  this  view,  how- 
ever, and  on  principle  it  is  difficult  to  understand  how  an  "agreement"  may 
be  "performed,"  within  the  language  of  the  statute,  by  fulfilment  on  one  side 
only.  Pierce  v.  Paine,  28  Vt.  34;  Marcy  v.  Marcy,  9  Allen  (Mass.)  8.  But  in 
the  principal  case  the  three-year  prohibition  precludes  performance  by  the 
defendant  within  one  year,  and  justifies  the  inference  that  the  parties  expected 
that  the  plaintiff  should  employ  him  for  a  longer  period.  This  intention  and 
expectation  of  the  parties  is  entitled  to  weight.  Roberts  v.  Tucker,  3  Exch. 
632;  White  V.  Fitts,  102  Me.  240.  Thus  the  case  does  not  come  within  the  ex- 
ception stated,  and  the  decision  shows  a  wholesome  disinclination  to  subject 
the  statute  to  further  encroachment  by  judicial  interpretation. 

Statute  of  Frauds  —  Contracts  not  to  Be  Performed  Within  a  Year 
—  Whether  Provision  Applies  to  Contracts  for  Sale  of  Goods.  —  The 
plaintiff  and  defendant  entered  into  an  oral  contract  for  the  sale  of  goods,  not 
to  be  performed  within  a  year.  There  was  a  part  performance  sufficient  to 
take  the  case  out  of  section  4  of  the  Sale  of  Goods  Act,  formerly  section  17  of 
the  Statute  of  Frauds.  Held,  that  section  4  of  the  Statute  of  Frauds,  relating 
to  contracts  not  to  be  performed  within  a  year,  is  applicable  to  contracts  for 
the  sale  of  goods.  Prested  Miners  Gas  Indicating  Electric  Lamp  Co.  v.  Garner, 
[1910]  2  K.  B.  776. 

This  point  is  definitely  decided  for  the  first  time.  In  a  few  American  cases 
it  has  been  held  that  section  4  of  the  Statute  of  Frauds  applies  to  contracts  for 
the  sale  of  goods,  but  it  does  not  appear  that  the  contention  of  the  plaintiff 
in  the  principal  case  was  made.  Saunders  v.  Kastenbine's  Ex^r,  45  Ky.  17; 
Atwood's  Adm'r  v.  Fox,  30  Mo.  499.  This  view  seems  consistent  with  the 
general  principles  of  statutory  construction,  which  require  that  a  statute  be 
considered  as  a  whole,  and  full  effect  given  to  every  word  not  repugnant  to 
the  rest  of  the  act.  United  States  v.  Bassett,  Fed.  Cas.  No.  14,539.  If  general 
words  are  used,  they  are  to  be  interpreted  according  to  their  logical  and  gram- 
matical meaning.  Beckford  v.  Wade,  17  Ves.  Jr.  87;  Jones  v.  Jones,  18  Me. 
308. 

Subrogation  —  Stranger  Paying  off  Mortgage  Under  Mistake  of 
Fact  Subrogated  to  Rights  of  Mortgagee.  —  At  A's  request,  and  on  A's 
promise  to  give  him  a  new  mortgage,  B  paid  off  an  incumbrance.  B  supposed 
A  owned  the  land,  but  in  fact  it  was  owned  by  A's  wife.  She  knew  nothing  of 
the  transaction,  and  refused  to  give  B  the  new  mortgage.  Held,  that  a  stranger 
who  pays  off  a  mortgage  under  a  mistake  of  fact,  even  though  not  at  the  request 
of  the  mortgagor,  may  be  subrogated  to  the  rights  of  the  mortgagee.  Butler  v. 
Rice,  103  L.  T.  Rep.  95  (Eng.,  Ch.  D.,  May  25,  1910). 

In  certain  cases  where  a  stranger  has  satisfied  the  obligation  of  a  debtor,* 
equity,  to  prevent  unjust  enrichment,  will  revive  the  obligation  and  enforce  it 
for  his  benefit.  Crippen  v.  Chappel,  35  Kan.  495.  But  where  an  attempt  has 
been  made  to  extend  this  doctrine  beyond  payments  to  protect  actual  interests 
of  the  third  party,  or  payments  at  the  express  request  of  the  debtor,  many 
courts  have  stumbled  over  the  maxim  that  "equity  does  not  protect  a  volunteer." 
Thus  where  a  third  party  paid  a  mortgage,  erroneously  supposing  himself  to  be 
the  owner  of  the  land,  restitution  was  refused.    Wadsworth  v.  Blake,  43  Minn, 
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,  509.  So  too  where  the  request  was  from  one  whom  he  erroneously  supposed  to 
have  authority.  Campbell  v.  Foster  Home  Association,  itis  Pa.  St.  609.  It  is 
submitted,  however,  that  if  one  acts  under  a  bond  fide  belief  in  a  state  of  fact 
or  law  which,  if  true,  would  justify  the  payment,  he  ought  not  to  be  regarded 
by  equity  as  a  mere  officious  intermeddler.  No  new  burden  is  created,  and  the 
debtor  ought  not  to  be  allowed  to  escape  the  old  obligation  at  the  expense  of 
an  innocent  third  party.  This  doctrine  is  upheld  by  an  increasing  body  of 
authority.  Coudert  v.  Coudert,  43  N.  J.  Eq.  407 ;  Capehart  v.  Mhoon,  58  N.  C. 
178;  Crumlish's  Adm'r  v.  Central  Improvement  Co.y  38  W.  Va.  390. 

Trade-Marks  and  Trade-Names  —  Protection  Apart  from  Statute  — 
Situs  of  Property  Right.  —  For  many  years  the  plaintiffs  had  been  supply- 
ing the  EngUsh  trade,  from  their  French  distillery,  with  a  liqueur  which  they 
called  "Chartreuse."  The  French  government  confiscated  their  distillery  and 
transferred  the  trade-name  to  the  defendants,  who  thereupon  invaded  the 
English  market  with  a  pseudo-"  Chartreuse."  The  plaintiffs  continued  to 
supply  England  from  their  new  Spanish  distillery,  and  sought  to  have  the 
defendants  enjoined  from  using  the  name.  Held,  that  the  defendants  be  en- 
joined.   Lecouturier  v.  Rey,  [1910]  A.  C.  262. 

Both  the  American  and  the  Enghsh  rights  to  the  trade-name  "Chartreuse" 
are  now  determined,  and  the  House  of  Lords  and  the  Supreme  Court  of  the 
United  States  have  both  determined  them  in  the  same  way.  For  a  discussion 
of  the  American  case,  see  21  Harv.  L.  Rev.  361,  373. 

Trial  —  Verdicts  —  Correction  of  Record.  —  In  an  action  for  negligence 
against  two  co-defendants,  the  jury  immediately  upon  retiring  decided  in  favor 
of  one  defendant,  and  were  discussing  the  liability  of  the  other.  When  asked 
by  an  officer  of  the  court  whether  they  had  agreed  up>on  a  verdict,  the  foreman 
replied  in  the  negative.  Thereupon  the  clerk  of  court  by  mistake  entered  a 
disagreement.  A  motion  was  made  by  the  one  defendant  on  the  affidavits  of 
all  the  jurors  to  correct  the  record,  and  enter  a  verdict  for  him.  Held,  that 
the  motion  should  be  granted.    Wirt  v.  Reid,  138  N.  Y.  App.  Div.  760. 

The  court  in  this  case  is  trying  to  avoid  a  technicality  of  practice,  and  reach 
justice  as  between  the  pkarties.  But  a  distinction  must  be  drawn  between 
agreeing  upon  a  verdict,  rendering  a  verdict,  and  recording  a  verdict.  Where 
a  correctly  rendered  verdict  has  been  wrongly  recorded,  the  minutes  may  be 
amended.  Tomes  v.  Redfield,  Fed.  Cas.  No.  14,085.  Where  by  mistake  the 
foreman  announces  in  court  a  verdict  different  from  that  agreed  upon  by  the 
jury,  the  error  may  be  corrected.  Dalrymple  v.  Williams,  63  N.  Y.  361.  In 
the  principal  case,  however,  no  verdict  was  ever  pronounced.  As  to  one  de- 
fendant the  jury  had  reached  a  conclusion  which  they  intended  to  give  as  a 
verdict,  but  they  were  not  bound  by  that  intention.  At  any  time  before  that 
verdict  was  rendered  in  court,  any  juror  was  at  liberty  to  change  his  mind. 
This  mere  intention,  which  did  not  bind  even  the  jurors,  the  court  records  as 
a  verdict  binding  upon  the  parties.  As  the  jury  was  dismissed  without  giving 
any  valid  verdict,  this  was  a  mistrial.    See  Fisk  v.  Henarie,  32  Fed.  417, 427. 

Unfair  Competition  —  Means  Unlawful  as  Against  Third  Persons  — 
^Measure  of  Damages.  —  The  plaintiff's  patent  on  drill  chucks  having  ex- 
pired, the  defendant  began  to  manufacture  chucks  of  exactly  the  same  size, 
style,  and  character,  also  duplicating  the  plaintiff's  advertising  cuts  and  printed 
matter.  In  a  suit  for  an  injunction  the  plaintiff  prayed  also  for  damages  and 
an  accounting  of  profits.  Evidence  was  given  as  to  the  number  of  the  defend- 
ant's sales  but  not  as  to  his  profits.  Held,  that  in  the  absence  of  such  evidence 
the  profits  that  the  plaintiff  would  have  made  on  such  sales  determined  the 
measure  of  damages.  Westcott  Chuck  Co.  v.  Omida  Nat.  Chtick  Co.y  199  N.  Y. 
247. 
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Because  of  the  close  similarity  between  the  two  classes  of  cases,  the  rules 
governing  actions  for  infringement  of  trademarks,  although  in  great  confusion, 
are  applied  to  cases  of  unfair  competition.  Fairbank  Co.  v.  Windsor,  118  Fed. 
96.  The  English  rule  allows  the  plaintiff  to  elect  between  the  damages  he  has 
sustained  and  the  defendant's  profits.  Lever  v.  Goodwin,  36  Ch.  D.  i.  The 
early  rule  in  this  country  gave  the  plaintiff  such  profits  as  he  would  have 
made.  Hostetter  v.  Vowinkle,  i  Dill.  (U.  S.)  329.  But  later  decisions  give  him 
the  profits  realized  by  the  defendant.  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163 
U.  S.  169.  And  in  some  cases  damages  are  added.  Hennessey  v.  Wilmerding- 
Loewe  Co.,  103  Fed.  90.  Other  courts  have  given  the  difference  between  the 
plaintiff's  cost-price  and  the  defendant's  selling-price.  Champlin  v.  Stoddard, 
34  Hun  (N.  Y.)  109.  The  rule  adopted  in  the  principal  case  seems  just.  The 
defendant  has  diverted  certain  of  the  plaintiff's  potential  sales,  which  should 
be  credited  to  the  plaintiff  in  toto,  since  no  equitable  method  of  division  is  pos- 
sible. And  the  plaintiff  should  recover  what  he  would  have  made  on  such  sales, 
rather  than  what  the  defendant  has  made;  for  he  should  neither  profit  by 
the  defendant's  economies  of  production  nor  suffer  for  the  defendant's 
disadvantages. 
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The  Laws  of  England.  By  the  Right  Honorable  the  Earl  of  Halsbury  and 
other  lawyers.  London:  Butterworth  and  Company;  Philadelphia:  Cro- 
marty Law  Book  Company. 

Vol.  V.     Companies,    pp.  ccvi,  769,  50. 

Vol.  XL     Descent  to  Ecclesiastical  Law.     pp.  clxxix,  829,  81. 

Vol.  XII.     Education  to  Electric  Lighting  and  Power,     pp.  cxxii,  648,  48. 

Volume  V  is  devoted  entirely  to  company  law,  and  forms  a  treatise  of  seven 
hundred  and  skty-eight  pages  on  that  subject.  After  a  general  consideration 
of  the  nature  and  domicile  of  companies,  the  work  considers  briefly  the  history 
of  company  legislation;  then  follows  an  elaborate  treatise  on  the  Companies 
Act  of  1908.  Special  companies,  Uke  banking,  insurance„and  public-service 
companies,  are  considered;  as  well  as  chartered  companies,  the  Uvery  com- 
panies of  the  city  of  London,  quasi-corporations,  and  illegal  compam'es;  and 
a  few  pages  are  devoted  to  foreign  companies.  The  table  of  cases  cited  must 
contain  at  least  five  thousand  cases.  The  importance  of  this  treatise  is  at 
once  apparent;  and  to  the  commercial  lawyer  in  our  Eastern  cities  it  will  be 
exceedingly  useful. 

_  Volume  XI  contains  a  short  article  on  Descent  and  Distribution;  a  discus- 
sion of  Discovery,  Inspection,  and  Interrogatories,  under  the  Enghsh  practice; 
an  elaborate  article  on  Distress;  an  article  on  Easements  and  Profits,  which  is 
the  most  interesting  in  the  volume  to  an  American  lawyer;  and  an  elaborate 
disquisition  on  Ecclesiastical  law. 

In  Volume  XII  the  articles  on  Education  and  Elections  have  comparatively 
Uttle  value  for  our  bar;  but  the  hundred  pages  devoted  to  Electric  Lighting  and 
Power  are  useful. 

The  quality  of  these  articles  seems  to  be  maintained  at  a  high  level,  and  the 
work  should  be  in  every  law  Ubrary,  pubUc  or  private,  which  aims  to  contain 
more  than  the  mere  necessary  tools  of  trade.  j.  h.  b. 

Day  in  Court.  By  Francis  L.  Wellman.  New  York:  The  Macmillan  Com- 
pany.    1910.    pp.  257. 

In  his  prefatory  note  Mr.  Wellman  says  of  the  Day  in  Court:  "This  is  in  no 
sense  a  law  book.  .  .  .  The  purpose  of  this  book,  therefore,  is  to  give  to  the 


1 64  HARVARD  LAW  REVIEW. 

general  reader,  and  young  men  who  desire  to  become  successful  advocates, 
some  practical  knowledge  of  the  arts  of  great  advocates  in  eliciting  truth  .  .  . 
Originally  written  without  any  idea  of  publication,  these  pages  fall  far  short  of 
being  a  scientific  treatment  of  the  subject  and  perhaps  fortunately  so,  for 
otherwise  they  might  be  occasionally  consulted  but  seldom  read."  That  such 
is  the  purpose  of  this  book  is  important  for  two  reasons.  First,  the  reader 
should  not  expect  to  find  a  scientific  analysis  of  the  complicated  relation  of  the 
advocate  who  may  ask  questions  and  argue,  to  the  witnesses  who  must  answer, 
and  to  the  court  and  jury  who  must  judge.  The  purpose  of  the  book  is  to 
teach  by  written  experience,  not  by  theory.  Second,  the  general  reader  must 
not  suppose  that  the  career  of  the  business  or  office  lawyer  is  slighted.  Such  a 
career  is  simply  outside  the  subject  in  hand.  The  book  should  be  considered  in 
its  special  field.  The  opening  chapters  concern  the  qualities  of  mind  and  body 
which  a  man  should  have  to  be  fitted  for  the  career  of  an  advocate.  These 
qualities  are  arranged  clearly  under  the  heads  of  physical  endowments,  mental 
endowments,  and  educational  qualifications.  Those  qualities  that  are  essential 
are  distinguished  from  those  that  are  merely  desirable.  The  argument  is 
pointed  by  illustrations  from  the  careers  of  great  advocates.  Whether  or  not 
the  young  man  will  always  quite  agree  with  the  author  is  not  important;  it  is 
important  that  he  wiE  surely  think  about  the  subject.  The  later  chapters  of 
the  book  describe  step  by  step  the  events  in  a  case  as  it  would  be  handled  by 
a  practitioner  in  New  York,  —  the  preparation,  the  selection  of  a  jury,  the 
opening,  the  direct  and  cross-examination,  the  handling  of  documents,  and  the 
summing-up.  The  fact  that  the  scene  is  laid  in  New  York  hardly  affects 
the  general  value  of  the  description.  The  many  details  of  the  trial  are  not 
merely  described  so  that  the  reader  is  made  aware  of  the  numerous  advan- 
tages to  be  gained  by  special  attention  to  separate  points,  but  each  detail  is 
illustrated  by  specific  instances,  successful  and  unsuccessful,  which  serve  to 
fix  it  in  the  memory.  These  same  specific  instances  add  a  human  quality 
to  the  book  which  not  only  makes  it  interesting  to  the  prospective  lawyer 
but  also  makes  it  a  very  readable  voliune  for  the  general  public.  p.  k. 


Consular  Cases  and  Opinions.    By  Ellery  C.  Stowell.    Washington:  John 
Byrne  and  Company.     1909.    pp.  xxxvi,  811. 

The  duties  of  consuls  are,  in  these  days  of  expanding  international  trade  and 
intercourse,  of  growing' importance.  A  book  such  as  Mr.  StoweU  has  prepared 
is  timely  and  useful.  ,  It  has  been  demonstrated  that  not  only  law,  but  history 
and  many  other  branches  of  human  knowledge,  may  be  taught  and  learned 
most  effectively  by  the  case  system,  when  the  cases  are  selected  with  knowl- 
edge and  discrimination.  So  that,  for  use  both  by  teachers  in  schools  and 
colleges,  and  by  the  consuls  themselves  at  their  posts,  a  book  such  as  this 
possesses  value. 

About  three  hundred  and  twenty-five  cases  in  English  and  American  courts 
are  included  in  the  collection;  and  some  sixty -five  opinions  of  Attorneys-General 
of  the  United  States,  from  Bradford  to  Knox.  Of  the  cases  only  brief  extracts 
are  given  in  most  instances;  and  of  some  a  summary  by  the  editor  is  printed 
instead  of  extracts.  To  the  opinions  of  the  Attorneys-General  (most  of  which 
are  printed  in  full)  headnotes  have  been  added. 

The  indices  with  which  the  book  is  plentifully  suppUed  are  full,  and  well 
made.  Everything  has  been  done  to  make  the  matter  in  the  book  readily 
available.  There  is  an  alphabetical  list  of  the  cases,  a  chronological  Ust,  and  a 
list  arranged  under  the  names  of  the  judges  who  decided  the  cases.  The  Opin- 
ions of  the  Attorneys-General  are  indexed  under  the  names  of  the  Attorneys- 
General,  arranged  alphabetically.     In  addition  to  the  foregoing,  the  book 
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contains  also  "Regulations  relating  to  the  Immunities  of  Consuls";  "An  An- 
alysis of  Treaties  of  the  United  States  relating  to  Consuls";  "An  Index  Analy- 
sis of  Federal  Statutes"  relating  thereto;  an  extract  from  the  "Consolidated 
Index  to  the  United  States  Statutes  at  Large";  and  a  "Compendium,"  or 
syllabus  of  the  law.  There  is  also  the  general  index.  The  practical  advantages 
of  the  book  are  that  it  not  only  contains  much  information  in  convenient  form 
for  immediate  use  by  consuls;  but  it  also  enables  them,  by  means  of  the  indices, 
to  get  at  once  to  all  other  sources  of  the  law  governing  their  rights,  duties, 
and  obligations.  s.  h.  e.  f. 


Race  Distinctions  in  American  Law.    By  Gilbert  Thomas  Stephenson. 
New  York:  D.  Appleton  and  Company.    1910.    pp.  x,  362. 

This  book  expressly  disclaims  the  status  of  a  legal  treatise,  and  the  pub- 
lishers have  spared  no  pains  to  give  it  an  unlegal  aspect.  Yet  it  is  not  for  the 
general  reader.  It  is  in  truth  a  statistical  compendium  of  all  post  bellum  stat- 
utes and  common-law  doctrines  in  which  race  distinctions  are  enunciated; 
and  of  these  all  but  a  very  few  deal  with  the  negro.  To  the  future  historian 
of  the  period  the  book  will  be  a  staff  of  comfort.  But  for  those  who  feel  with 
the  Autocrat  that  facts  are  the  brute  beasts  of  the  intellectual  domain,  its  in- 
terest will  he  chiefly  in  the  chapters  on  Separation  in  the  Schools,  the  Negro 
in  Court,  the  Preface,  wherein  the  author  admirably  defines  the  difference 
between  race  distinction  and  race  discrimination,  and  the  final  chapter,  which 
sets  forth  the  conclusions  drawn  from  the  patiently  collected  data.  Some  of 
these  conclusions  are  rather  disappointingly  mild;  as,  for  instance,  that  race 
distinctions  are  not  confined  to  one  section  or  to  one  race.  But  there  is  much 
food  for  thought  in  the  author's  belief  that  race  distinctions  are  not  decreasing, 
are  not  based  upon  race  superiority,  and  that  the  solution  of  the  race  problem 
is  hindered  by  the  multiplicity  of  proposed  remedies.  In  this  connection,  how- 
ever, he  notes  a  growing  tendency  toward  a  general  and  united  effort  to  settle 
permanently  all  racial  antagonisms;  and  toward  this  movement  he  contributes 
the  conviction  in  which  long  study  has  confirmed  him:  "The  welfare  of  both 
races  —  and  this  conclusion  appUes  equally  to  the  other  non-Caucasian  races 
—  requires  the  recognition  of  race  distinctions  and  the  obliteration  of  race 
discriminations."  l.  j.  p. 


History  of  Reconstruction  in  Louisiana  through  1868.  By  John  Rose 
Ficklen.    Baltimore:  Johns  Hopkins  Press.     1910.    pp.  ix,  230. 

Professor  Ficklen  was  eminently  quahfied  to  write  on  the  period  of  recon- 
struction in  Louisiana.  Going  to  the  state  at  the  close  of  the  period,  and  thus 
escaping  the  bias  natural  to  a  participant  in  the  events  he  was  to  narrate,  he 
lived  until  1907  among  the  actors  in  the  drama.  His  daily  conversation  must 
have  turned  on  the  great  political  convulsion  which  was  uppermost  in  the 
minds  of  his  neighbors,  so  that  his  knowledge  of  events  was  almost  as  intimate 
as  if  he  himself  had  Uved  through  them,  and  of  a  sort  that  cannot  be  had  from 
mere  written  records.  He  became  professor  of  history  in  Tvdane  University 
in  1893,  and  for  more  than  a  decade  the  labor  nearest  his  heart  was  prepa- 
ration for  this  his  master  work.  His  untimely  death  in  1907  left  his  work 
incomplete,  the  present  volume  reaching  only  to  1868,  and  for  the  years  pre- 
ceding that  date  he  was  unable  to  bring  his  manuscript  to  final  completion. 
His  colleague.  Professor  Butler,  with  the  aid  of  Professor  Andrews  of  Johns 
Hopkins,  edited  the  work,  and  saw  it  through  the  press. 

The  editors  divided  the  book  into  eleven  chapters,  heading  them,  Ante- 
Bellum  History  in  Louisiana;  Butler's  Administration;  Reconstruction  under 
the  Presidential  Plan;  The  Convention  of  1864;  Government  during  the  War; 
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Reconstruction  in  Louisiana  under  President  Johnson;  The  So-called  Riots  of 
July  30,  1866;  The  Reconstruction  Acts,  1866-1867;  Restoration  of  Louisiana 
to  the  Union;  Party  Organization;  Massacre  of  1868  and  the  Presidential 
Elections. 

That  "Reconstruction  of  the  congressional  type  was  a  gigantic  blunder  — 
if  not  a  poUtical  crime"  (p.  7),  most  students  of  the  epoch  will  agree,  and  the 
author  in  discussing  it  does  not  wish  to  and  does  not  "produce  a  colorless  nar- 
rative." Both  his  scholarship  and  his  sympathy  with  his  neighbors  is  mani- 
fest in  every  judgment.  He  sees  plainly  that  the  parties  to  the  events  were  so 
blinded  by  ignorance  of  real  conditions  or  by  passionate  determination  to  fol- 
low their  own  lights,  that  any  sort  of  intelligent  adjustment  of  the  distressing 
conditions  immediately  succeeding  the  war  were  practically  impossible.  He 
disagrees  with  those  who  think  that  had  Lincoln  lived  (p.  q8)  "he  would  have 
been  able,  by  virtue  of  his  sound  judgment  and  immense  popularity,  to  carry 
out"  his  original  plan  of  reconstruction.  While  acknowledging  all  the  great 
tact  and  charity  of  the  martyred  President,  the  author  asks,  "Is  it  likely  .  .  . 
that  he  could  have  prevented  the  Southern  States  at  the  close  of  the  war  from 
exasperating  the  feelings  of  the  RepubUcan  [would  not  the  word  "  Radical "  be 
more  accurate  here?]  majority  in  Congress  by  unwise  vagrant  laws,  and  by 
premature  attempts  to  restore  'rebels'  to  a  participation  in  state  and  federal 
legislation?  Or  could  he  have  persuaded  this  Congress  to  relinquish  its  deter- 
mination to  deny  the  suffrage  to  the  'rebel'  for  his  punishment,  and  to  grant 
it  to  the  freedman  for  his  protection  and  for  the  perpetuation  of  party  su- 
premacy? Such  influence  would  probably  have  been  beyond  the  power  even 
of  Lincoln's  greatness."  No  one  but  weak  human  nature  can  be  blamed  for 
the  fact  that  hatred  and  uncharity  are  the  results  of  war,  which  if  it  is  hell 
while  it  exists,  is  even  worse,  if  possible,  in  its  aftermath. 

It  is  a  sad  chapter  in  our  history  that  tells  how  impossible  it  was  for  large 
numbers  of  the  well-meaning  people  of  the  North  to  understand  the  position 
in  which  the  Southerner  stood,  and  the  almost  impossible  problems  of  labor 
and  life  that  confronted  him  and  the  irresponsible  barbarians  that  had  just 
been  made  fiat-citizens.  The  negroes  of  the  South,  pathetically  discussed  on 
pages  126-128  and  passim,  and  their  former  masters  understood  each  other 
so  well  that  the  so-called  riots  and  massacres  of  1866  and  1868  would  never 
have  been  heard  of  had  the  plain  citizens  of  the  sections  been  able  to  meet  and 
talk  the  matter  over.  But  blank  ignorance  and  prejudice  have  always  been 
the  tools  of  the  demagogue,  and  these  tools  have  never  in  history  been  more 
unsparingly  used  than  in  Louisiana  from  the  advent  of  General  Butler  in  1862 
until  the  final  withdrawal  of  the  federal  troops  from  the  state  at  the  end  of 
the  era. 

Professor  Ficklen's  book  is  provided  with  an  index  and  ample  footnotes, 
citing  his  authorities,  which  latter  consist  not  only  of  newspapers,  public  docu- 
ments, and  other  customary  sources  of  information,  but  also  in  large  measure 
of  conversations  in  which  the  persons  are  cited  by  name.  The  future  student 
of  the  period  will  find  this  an  indispensable  addition  to  his  Ubrary.        e.  d. 


Questioned  Documents.  By  Albert  S.  Osbom.  Rochester:  Lawyers  Co- 
operative Publishing  Company.     1910.    pp.  xxiv,  501. 

The  Intimate  Life  of  Alexander  Hamilton.  By  Allan  McLane  Hamilton. 
Cambridge:  Harvard  Cooperative  Society;  New  York:  Charles  Scrib- 
ner's  Sons.     1910.    pp.  xii,  483. 

Contracts  in  Engineering.  By  James  Irwin  Tucker.  New  York:  Mc- 
Graw-Hill Book  Company.     1910.    pp.  xii,  307. 
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THE  DOCTRINE  OF  CONTINUOUS 
VOYAGE. 

LAW  as  it  develops  strives  to  deal  with  facts  as  they  are  and  not 
'  with  the  mask  with  which  they  are  disguised.  According  as 
it  is  more  or  less  successful  in  so  dealing  with  the  realities  instead 
of  the  pretenses,  the  administration  of  law  avoids  the  reproach  of 
artificiality  and  inefficiency. 

The  doctrine  of  "continuous  voyage"  is  one  of  the  most  marked 
examples  of  this  tendency  as  developed  in  public  law.  Certain 
trades  were  confined  to  the  vessels  belonging  to  a  nation,  as  its 
coasting  and  its  colonial  trade.  When  a  state  of  war  made  it  im- 
possible or  inconvenient  to  carry  on  this  trade  in  vessels  of  the 
belligerent  nation,  because  they  were  subject  to  capture  and  con- 
demnation, that  belligerent  opened  such  trade  to  neutrals  and  the 
neutral  ships  claimed  immunity.  This  situation  was  met  by  the 
holding  of  the  courts  of  Great  Britain  that  such  neutrals,  so 
employed,  were  engaged  in  the  commerce  of  the  enemy,  thereby 
acquired  enemy's  character  and  were  accordingly  subject  to  con- 
demnation. To  avoid  this  result  these  neutral  ships  adopted  the 
device  of  visiting  a  neutral  port  between  the  two  enemies'  ports 
which  were  the  real  beginning  and  end  of  the  voyage.  They  broke 
the  voyage  and  claimed  that  it  was  not  from  one  belligerent  port  to 
another,  but  from  a  belligerent  port  to  a  neutral  and  from  that 
neutral  port  to  the  final  belligerent  destination.  The  ship  was 
therefore  always  on  a  voyage  between  a  belligerent  and  neutral 
port.  This  was  met  by  the  English  holding  that  the  voyage  was 
continuous  notwithstanding  such  stop,  and  was  in  fact,  and  there- 
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fore  in  law,  a  voyage  from  one  hostile  port  to  another;  and  con- 
demnation was  pronounced  accordingly.  Sir  W.  Scott  held  strongly 
that  there  could  be  no  contraband  goods  bound  for  a  neutral  port,^ 
but  the  question  of  an  ulterior  hostile  destination  seems  not  to  have 
been  there  presented.  Mr.  De  Hart^  says  that  this  question  never 
arose  in  those  earlier  wars,  and  attributes  this  to  the  difficulties  of 
land  carriage  in  that  age.^ 

Then  the  device  was  adopted  of  not  merely  calling  at,  but  tem- 
porarily unloading  and  paying  duties  in,  the  neutral  port  and  later 
reloading  and  continuing  the  voyage.  The  practice  was  so  exten- 
sive that  more  than  one  third  of  the  colonial  produce  imported 
into  the  United  States  seems  to  have  been  reexported,  making  use 
of  drawbacks  for  duties  paid.*  Lord  Stowell  had  at  first  thought 
that  this  device  was  sufficient,^  but  the  rule  of  the  English  courts 
was  ultimately  settled  otherwise.  In  The  William,^  in  an  extended 
opinion  by  Sir  William  Grant,  it  was  in  1806  finally  decided,  so 
far  as  English  law  is  concerned,  that  a  cargo  shipped  from  a  hostile 
port  to  a  neutral  port,  then  unloaded  with  payment  of  duties 
but  shortly  reloaded,  and,  as  part  of  the  original  design,  shipped 
to  a  hostile  port,  is  in  one  continuous  voyage  "throughout;  and 
since  both  termini  are  hostile,  the  fact  that  it  is  in  a  neutral  ship 
will  not  save  it  from  condemnation.  The  importation  into  the 
neutral  country  was  held  a  fictitious  importation  and  a  mere 
voluntary  ceremony.^ 

1  The  Immina,  3  C.  Robinson,  167.  ^17  Law  Quarterly,  193. 

^  See  The  Maria,  s  C.  Robinson,  365;  Wheaton's  International  Law,  4  Eng. 
ed.,  sec.   508a,  and  many  cases  there  cited. 

*  See  a  note  in  5  C.  Robinson,  365,  quoting  "a  late  popular  publication  in  America 
under  the  signature  Phocion,"  to  the  efifect  that  the  value  of  Colonial  produce  re- 
exported by  means  of  drawbacks  from  America  to  Europe  was  by  official  reports  in 
the  last  year  $28,000,000,  being  more  than  one-third,  namely,  twenty-eight  seventy- 
fifths,  of  the  whole  imports  of  the  country. 

^  The  Polly,  2  C.  Robinson,  369.  *  5  C.  Robinson,  385. 

^  As  to  taking  part  in  the  coasting  trade  of  the  enemy,  see  The  Welvaart,  i  C. 
Robinson,  122  (1799)  (opinion  by  Sir  W.  Scott);  The  Johanna Tholen,  6  C.  Robinson, 
73;   The  Ebenezer,  6  C.  Robinson,  250. 

As  to  the  Colonial  trade,  see  The  Immanuel,  2  C.  Robinson,  186  (1799)  (opinion 
by  Sir  W.  Scott)  ;  The  Maria,  5  C.  Robinson,  365  (1805)  (opinion  by  Sir  W. 
Scott);  The  Phoenix,  3  C.  Robinson,  186  (1800)  (opinion  by  Sir  W.  Scott). 

See  4  C.  Robinson,  appendix;  The  Juliana,  4  C.  Robinson,  328;  The  Jonge 
Pieter,  4  C.  Robinson,  79;  The  William,  5  C.  Robinson,  385,  and  also  table  of  cases, 
3  PhilUmore,  385. 

The  notes  to  4  Eng.  ed.  of  Wheaton,  sec.  508a,  maintain  that  "in  Lord  Stowell's 
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Except  by  treaties,  the  law  of  war  is  developed  only  in  time  of 
war  or  in  adjudications  arising  from  incidents  of  the  struggle.  After 
the  great  Napoleonic  wars,  as  a  result  partly  of  exhaustion,  partly 
of  adjustments,  there  ensued  a  long  period  of  comparative  peace 
in  Europe.  No  great  war  involving  naval  operations  can  be  men- 
tioned until  the  Crimean  War.  In  that  war  control  of  the  sea  was 
so  wholly  with  the  allies  that  it  cannot  be  called  a  naval  war,  but 
it  affords  one  well-known  case  involving  the  doctrine  of  continuous 
voyage.  That  doctrine  had  not  been  favored  by  the  continental 
countries  of  Europe,  but  had  been  much  condemned.  However, 
the  Hanoverian  ship,  Frou  Howina,  with  a  cargo  of  saltpeter, 
bound  for  a  neutral  port  but  with  an  ultimate  destination  of  the 
cargo  for  Russia,  was  brought  in  and  the  cargo  condemned  by  the 
Conseil  General  des  Prises  of  France  in  1855.^  This  seems  the  first 
extension  of  the  rule  to  the  transport  of  contraband  of  war,  and  the 
extension  must  be  attributed  to  the  courts  of  France.^ 

There  seems  no  further  extension  of  the  scope  of  the  continuous- 
voyage  doctrine  until  the  case  of  The  Dolphin,  during  the  War 
of  the  Rebellion.  ^°  This  was  the  case  of  a  steamer  of  apparently 
British  ownership,  captured  between  the  Islands  of  Culebra  and 
Porto  Rico,  March  25,  1863,  and  brought  in  by  the  U.  S.  S.  Wachu- 
setts.  There  were  found  on  board  nine  hundred  and  twenty  rifles 
and  two  thousand  two  hundred  and  forty  cavalry  swords,  described 
as  hardware,  and  consigned  by  Grazebrook  of  Liverpool  to  parties 
in  Nassau.  In  the  United  States  District  Court  for  the  Southern 
District  of  Florida  it  was  shown  that  a  secret  letter  from  Graze- 
brook  to  the  master  was  found   on  board  which  could  only  be 

time  and  down  to  the  American  Civil  War  this  doctrine  had  only  been  applied  to  cases 
covered  by  the  above  doctrine,  often  called  'the  Rule  of  1756,'  or  where  an  imder- 
hand  trade  was  attempted  to  be  carried  on  by  subjects  of  one  belligerent  with  the 
enemy."  (See  as  to  the  Rule  of  1756,  3  Phillimore,  371;  and  Kennedy,  L.  J.,  Inter- 
national Law  Assoc.  Rep.  [1908]  41.)  However,  in  the  notes  to  sec.  5oie  to  the 
same  edition  of  Wheaton,  a  French  case  hereafter  mentioned  is  considered  and  set  out 
in  a  way,  it  seems,  not  wholly  consistent  with  the  above. 

*  See  Westlake,  International  Law,  Part  II,  257;  Calvo,  Droit  Intern.,  Tome  5, 
52;  Wheaton,  International  Law,  sec.  501c,  note  d. 

'  See  Mr.  De  Hart,  17  Law  Quarterly  Rev.  194-195,  199;  Wheaton,  International 
Law,  4  Eng.  ed.,  sec.  501c,  notes;  2  Westlake,  International  Law,  257;  2  Oppen- 
heim,  International  Law,  sec.  401.  Messrs.  Smith  &  Sibley  (Intern.  Law,  Russo- 
Japanese  War,  235,  241-242)  contend  that  the  doctrine  of  continuous  voyage  was 
extended  to  contraband  in  the  case  of  The  Eagle,  Adm.  1803.  See  also  the  article 
by  Mr.  Lester  H.  Woolsey,  Amer.  Jour.  Intern.  L.,  Oct.,  1910,  p.  823. 

"  See  7  Moore,  Dig.  International  Law,  700;  7  Fed.  Cas.  868. 
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understood  as  intending  that  the  cargo  be  transported  to  some 
Confederate  port;  and  they  were  all  blockaded.  Marvin,  J.,  held 
that  Nassau  furnished  no  market  for  such  a  cargo,  that  Grazebrook 
did  not  intend  that  her  voyage  should  end  at  Nassau,  and  that  all 
facts  pointed  with  unerring  certainty  to  Charleston  or  Wilmington 
as  the  ulterior  destination  of  the  vessel  and  cargo,  and  that  the 
purpose  was  to  violate  the  blockade.  Both  ship  and  cargo  were 
condemned  and  there  was  no  appeal.^^  It  will  be  observed  that  an 
important  part  at  least  of  the  cargo  was  contraband  and  that  the 
ultimate  destination  was  a  blockaded  port,  but  the  penalty  was 
that  appropriate  for  breach  of  blockade,  namely,  condemnation 
of  both  ship  and  cargo. 

In  the  same  month  the  same  court  decided  the  case  of  The  Pearl, 
captured  on  a  hke  voyage  from  Liverpool  to  Nassau.  The  cargo 
consisted  of  bales  of  cloth  and  ready-made  clothing.  There  being 
no  evidence  to  satisfy  the  court  of  a  belligerent  destination,  resti- 
tution of  vessel  and  cargo  was  decreed  by  the  lower  court,  but  this 
was  reversed  by  the  Supreme  Court  and  the  ship  and  cargo  con- 
demned, the  latter  court  being  satisfied  that  they  were  destined 
for  one  of  the  blockaded  ports.^^  The  penalty  was  that  due  to 
breach  of  blockade  and  no  contraband  goods  appear  involved. 
The  lower  court  cited  and  relied  on  the  English  decisions  for  its 
conclusions.  The  Supreme  Court  cited  no  authorities  and  merely 
discussed  the  evidence. 

In  July  of  the  same  year  Judge  Betts  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York  decided  the 
case  of  The  Stephen  Hart,^^  captured  twenty-five  miles  from 
Key  West  with  a  cargo  of  ammunition  and  mihtary  clothing  ap- 
parently bound  for  Cardenas,  Cuba,  where  she  was  to  be  subject  to 
the  orders  of  one  Helm,  agent  of  the  Confederate  States  in  Cuba. 
There  was  direct  evidence  that  the  cargo  was  probably  to  be  tran- 
shipped at  Cardenas  into  a  vessel  more  suitable  for  blockade  running, 
unless  the  "Hart"  were  ordered  to  attempt  the  blockade  herself, 
and  that  the  goods  were  bought  and  designed  for  the  enemy.  Judge 
Betts  held  that  the  issue  was 


"  See  The  Dolphin,  7  Fed.  Cas.  868. 

"  See  The  Pearl,  19  Fed.  Cas.  54,  5  Wall.  (U.  S.)  574,  and  7  Moore,  Dig.  Inter- 
national Law,  702. 
"  Blatchford,  Prize  Cases,  387. 
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"whether  the  adventure  of  the  'Stephen  Hart'  was  the  honest  voyage 
of  a  neutral  vessel  from  one  neutral  port  to  another  neutral  port,  carrying 
neutral  goods  between  those  two  ports  only,  or  was  a  simulated  voyage, 
the  cargo  being  contraband  of  war  and  being  really  destined  for  the  use 
of  the  enemy  and  to  be  introduced  into  the  enemy's  country  by  a  breach 
of  blockade  by  the  '  Stephen  Hart '  or  by  transhipment  from  her  to  another 
vessel  at  Cardenas." 

It  was  held  that  calling  at  a  neutral  port  or  transhipment 
therein  made  no  difference  if  there  were  intent  to  transport  contra- 
band to  the  enemy,  and  that  in  transport  of  contraband  if  any 
part  of  the  voyage  be  unlawful  it  is  unlawful  throughout.  "The 
law  seeks  the  truth,"  he  says,  "and  never  in  any  of  its  branches 
tolerates  any  such  fiction  as  that  under  which  it  is  sought  to  shield 
the  vessel  and  her  cargo  in  the  present  case." 

Judge  Betts  quoted  Sir  Roundell  Palmer,  then  Solicitor-General 
of  England,  as  having  stated  in  the  House  of  Commons  that  the 
principles  of  the  judgment  in  the  case  of  The  Dolphin  "were  to 
be  found  in  every  volume  of  Lord  Stowell's  decisions." 

He  also  quotes  a  letter  from  the  Foreign  Office  of  Great  Britain 
of  April  3,  1863,  to  the  owner  of  the  "Peterhoff,"  after  having 
communicated  with  the  law  officers  of  the  Crown,  to  the  effect  that 
the  United  States  had  no  right  to  seize  a  British  vessel  bond  fide 
bound  from  a  British  port  to  another  neutral  port  unless  such 
vessel  attempts  to  touch  at,  or  has  an  intermediate  or  contingent 
destination  to,  some  blockaded  port  or  place,  or  is  a  carrier  "of 
contraband  of  war  destined  for  the  enemy  of  the  United  States." 
There  was  a  decree  condemning  both  vessel  and  cargo  and  a  like 
decree  on  the  same  day  in  the  similar  cases  of  The  Springbok 
and  The  Peterhoff.  The  decree  was  affirmed  by  the  Supreme 
Court  in  The  Hart.^*  Judge  Betts's  opinion  in  the  above  case 
is  always  considered  the  strongest  and  best  statement  of  the 
American  doctrine. 

The  first  case  upon  the  topic  to  be  decided  by  the  Supreme  Court 
of  the  United  States  was  The  Bermuda,^^  the  case  of  an  alleged 
British  ship,  captured  seven  miles  from  shore.  There  was  slight 
evidence  that  her  immediate  destination  was  a  blockaded  port. 
She  was  about  one  hundred  and  sixty  miles  from  Florida,  in  the 
hands  of  those  engaged  in  blockade  running  and  under  instructions 

"  3  Wall.  (U.  S.)  559.  »  3  WaU.  (U.  S.)  514  (1865). 
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from  the  English  agent  of  the  Confederacy,  laden  with  military 
and  government  supplies,  some  marked  with  the  initials  of  the 
Confederate  Government,  and  accompanied  by  many  letters  and 
messages  for  Charleston.  The  ship  and  munitions  of  war  were 
condemned  below.  The  court  agreed  that  neutral  trade  from  one 
neutral  port  to  another  was  entitled  to  protection  if  that  which 
is  conveyed  is  (in  the  words  of  Sir  W.  Scott)  to  become  a  part  of 
the  common  stock  of  the  neutral  port;  but  that  if  the  cargo  is 
intended  in  reality  to  be  sent  by  the  same  ship  or  another  to  a 
belligerent  port,  the  rule  is  otherwise.  The  case  of  Jecker  v.  Mont- 
gomery^® was  cited,  wherein  in  1855  a  shipment  to  a  Mexican 
port  while  the  United  States  was  at  war  with  Mexico  was  held  to 
subject  ship  and  cargo  to  condemnation  for  trading  with  the  enemy, 
and  that  the  interposition  of  a  neutral  port  through  which  the 
property  is  to  pass  does  not  prevent  it  from  being  condemned. 
The  court  observed  that  at  first  Sir  W.  Scott  ^^  held  that  the  landing 
and  warehousing  and  the  payment  of  the  duties  on  importations 
was  a  sufficient  test  of  termination  of  the  original  voyage,  and 
that  a  subsequent  exportation  of  the  goods  to  a  belligerent  port 
was  lawful;  but  in  a  later  case,  in  an  elaborate  judgment.  Sir  Wil- 
liam Grant  ^^  reviewed  all  the  cases  and  established  the  rule,  which 
has  never  been  shaken,  that  even  the  landing  of  goods  and  payment 
of  duties  does  not  interrupt  the  continuity  of  the  voyage  of  the 
cargo.  "There  seems  no  reason  why  this  reasonable  and  settled 
doctrine  should  not  be  applied  to  each  ship  where  several  are  en- 
gaged successively  in  one  transaction,  namely,  the  conveyance  of 
a  contraband  cargo  to  a  belligerent."  It  held,  furthermore,  that  if 
the  shipowner  does  not  know  of  the  ulterior  hostile  destination  of 
the  cargo  the  ship  is  not  liable,  otherwise  if  he  knows.  "Successive 
voyages  connected  by  a  common  plan  form  a  plural  unit."  Thus 
"a  neutral  ship  conveying  contraband  to  a  belHgerent  port  under 
circumstances  of  fraud  and  bad  faith  is  subject  to  condemnation, 
and  in  this  case  the  cargo  all  consigned  to  enemies  and  most  of  it 
contraband  must  share  the  fate  of  the  ship."  Also  the  court  found 
that  the  original  or  ultimate  destination  was  a  blockaded  port,  and 
that  the  voyage  from  Liverpool  to  a  blockaded  port  was  one  voyage. 

18  18  How.  (u.  S.)  114. 

"  The  Polly,  2  Robinson,  369,  fully  justifies  this. 

"  The  William,  5  C.  Robinson,  385,  supra. 
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Accordingly,  by  starting  with  such  proposition  in  view,  the  liability 
to  condemnation  for  attempted  breach  was  fastened  on  the  ship 
as  firmly  as  if  she  had  designed  to  carry  it  to  the  blockaded  port 
herself,  or  to  carry  it  as  near  as  possible,  and  then  to  have  it  sent 
by  a  steamer  of  Hght  draft  or  greater  speed.  The  decree  of  con- 
.demnation  of  the  vessel  and  of  the  whole  cargo  was  aflirmed. 

In  The  Peterhoff^^  there  was  a  decree  below  condemning  the 
ship  and  her  cargo  of  contraband  bound  for  Matamoras,  a  Mexican 
port  on  the  Mexican  side  of  the  Rio  Grande  River  opposite  the 
Confederate  port  of  Brownsville.  The  cargo  consisted  in  part  of 
military  suppHes  designed  for  the  Confederate  government.  This 
decree  of  condemnation  was  reversed  as  to  the  ship  and  affirmed 
as  to  a  part  of  the  cargo.  The  mouth  of  the  river  was  held  not  to 
be  blockaded;  and  trade  to  Matamoras,  even  with  intent  to  trans- 
port the  goods  thence  to  the  enemy,  otherwise  than  by  sea,  was 
not  subject  to  forfeiture,  but  goods  contraband  of  war  and  other 
goods  of  the  same  owner  were  condemned. 

The  English  Court  of  Common  Pleas  in  a  case  arising  upon  a 
poHcy  of  insurance  on  the  cargo  of  the  "Peterhoff  "  in  1864  ^^  reached 
the  conclusion  [I  quote  the  syllabus] 

"that  goods  that  are  contraband  of  war  in  the  course  of  transport  from 
a  neutral  port  to  a  neutral  port  in  a  neutral  ship  are  not,  by  the  law  of 
nations,  liable  to  seizure  by  the  cruiser  of  a  belligerent  state,  even  though 
the  shipper  may  know  or  intend  that  they  shall  ultimately  reach  a  port 
belonging  to  the  enemies  of  the  captors.  To  render  goods  contraband 
of  war  liable  to  seizure  they  must  be  taken  in  delicto,  that  is,  in  the 
actual  prosecution  of  a  voyage  to  an  enemy's  port." 

The  matter  was  not  further  contested.  However,  in  Seymour 
V.  London  &  P.  M.  Insurance  Co.^^  the  same  court  later  held  dis- 
tinctly that  the  warranty  as  to  other  goods  on  the  same  ship  had 
been  broken  when  the  intention  was  that  the  goods  should  go  into 
the  Confederate  states  in  the  course  of  the  same  transaction,  and 
Mr.  E.  L.  De  Hart  ^  very  ably  maintains  that  these  Enghsh  deci- 
sions in  no  way  estabhsh  a  doctrine  adverse  to  that  of  continuous 
voyage  in  matter  of  contraband. 

"  5  Wall.  (U.  S.)  28.  20  Hobbs  v.  Henning,  17  C.  B.  n.  s.  791. 

a  41  L.  J.  C.  P.  193. 

^  17  Law  Quarterly,  193;  23  Law  Quarterly,  197.  See  also  2  Westlake,  Inter- 
national Law,  256. 
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In  The  Springbok  ^  the  decree  was  reversed  as  to  the  ship,  affirmed 
as  to  the  cargo,  on  the  ground  that  there  was  the  intent  to  run  a 
blockade.  The  owner  of  the  ship  and  the  master  appear  not  to  have 
known  the  character  of  the  goods.  The  cargo  being  intended  merely 
for  transhipment  at  Nassau,  into  some  other  vessel  more  likely  to 
succeed  in  breaking  blockade,  the  voyage  from  London  to  the 
blockaded  port  was  held  as  to  the  cargo,  both  in  law  and  in  the 
intent  of  the  parties,  to  be  one  voyage,  and  the  liability  to  condem- 
nation if  captured  during  any  part  of  that  voyage  attached  to  the 
cargo  from  the  time  of  sailing. 

This  case  is  of  interest  as  treating  the  cargo  as  guilty  of  breach 
of  blockade,  when  intended  for  entry  into  a  blockaded  port,  even 
■though  the  ship,  which  formed  one  of  the  connecting  Hnks,  was 
wholly  innocent  of  the  design  and  subject  to  no  penalty.  It  fully 
applies  the  penalties  of  breach  of  blockade  to  a  guilty  cargo  in  an 
innocent  ship,  and  is  directly  opposed  to  the  perhaps  general  doc- 
trine of  writers  (a  doctrine  which  I  submit  is  less  known  to  courts) 
that  the  offense  of  breach  of  blockade  "is  essentially  one  of  the 
ship  and  not  an  offense  of  the  goods,  except  as  derived  from  that 
of  the  ship."  ^ 

I  venture  to  suggest,  with  deference,  that  the  object  of  the  rules 
as  to  breach  of  blockade  is  primarily  to  prevent  cargoes  entering 
or  leaving  the  invested  port,  and  that  instead  of  the  cargo  being 
an  incident  and  the  ship  the  principal  concern,  it  is  exactly  the 
opposite.  The  vehicle  is  forbidden  merely  to  hinder  her  freight. 
Therefore  the  American  rule  may  be  justified,  as  in  the  above 
case.  Now  that  aerial  navigation  is  achieved,  an  added  intricacy 
of  connecting  carriers  may  be  expected,  and  any  relaxation  of  the 
rule  will  still  further  endanger  the  efficiency  of  blockading  oper- 
ations. The  law  ought  to  penalize  the  thing  carried  quite  as  much 
as  the  carrier.  I  submit  that  the  Japanese  regulations  during  her 
late  war  are  in  accord  with  this  view,  as  I  shall  presently  seek  to 
show. 

In  February,  1864,  Earl  Russell  instructed  Lord  Lyons,  the 
British  Minister  at  Washington,  as  to  The  Springbok,  that  Her 
Majesty's  Government  "could  not  officially  interfere,'''  and  as  to 
that  case  "a  careful  perusal  of  the  able  judgment  in  the  cases  of 

^  5  Wall.  (U.  S.)  I. 

**  See  Westlake,  International  Law,  Part  II,  War,  257. 
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the  'Stephen  Hart'  and  'The  Gertrude/  in  which  the  same  parties 
were  involved,  goes  so  far  to  establish  that  the  cargo  of  the 
'  Springbok'  was  never  bond  fide  destined  for  Nassau,  that  the  com- 
plicity of  the  owners  of  the  ship  with  the  design  of  the  owners  of 
the  cargo  is,  to  say  the  least,  so  probable,  on  the  evidence,  that 
there  would  be  great  difficulty  in  contending  that  the  ship  and 
cargo  had  not  been  rightly  condemned." 

Earl  Russell's  communication  referred  to  the  proofs  that  the 
cargo  ''containing  considerable  portion  of  contraband  was  never 
really  bond  fide  destined  for  Nassau,  but  was  either  destined  merely 
to  call  there  or  to  be  immediately  transhipped  after  its  arrival  there 
without  breaking  bulk,  and  without  any  previous  incorporation 
into  the  common  stock  of  that  Colony  and  then  to  proceed  to  its 
real  destination,  being  a  blockaded  port." 

On  application  to  the  Foreign  Secretary,  Lord  Stanley,  and  on 
the  joint  opinion  of  Messrs.  George  Mellish,  K.  C,  and  W.  Vernon 
Harcourt,  K.  C,  that  the  sentence  was  erroneous,  the  matter  was 
referred  to  the  law  officers  of  the  Crown;  and  the  Foreign  Office, 
July  24,  1868,  announced  that  Her  Majesty's  Government  would 
not  be  justified  on  the  materials  before  them  in  "making  any  claim" 
for  compensation.  Again,  the  inference  is  held  warranted  that  the 
goods  were  intended  for  immediate  transhipment  and  importation 
into  a  blockaded  port. 

In  April,  1864,  Earl  Russell,  on  advice  of  the  law  officers  of  the 
Crown,  declined  to  intervene  on  the  part  of  Her  Majesty's  Govern- 
ment as  to  the  decisions  in  the  cases  of  The  Peterhoff  and  The 
Dolphin,  and  was  not  prepared  to  say  they  are  not  in  harmony 
with  Enghsh  prize  cases,  and  he  also  held  the  case  of  The  Pearl 
fair  and  equitable.^ 

Before  the  International  Commission,  under  the  Treaty  of  Wash- 
ington, all  claims  on  account  of  the  cargo  of  the  "Springbok"  were 
unanimously  disallowed,  and  all  claims  on  account  of  the  "Peter- 
hoff," the  "Dolphin,"  and  the  "Pearl"  were  in  Hke  manner  dis- 
allowed.^^    No  claim  was  made  in  case  of  the  "Bermuda." 

This  "Springbok"  decision  has  been  attacked  generally  by  the 
most  respectable  writers  on  interpational  law,  both  English  and 
Continental,  and  condemned  by  the  Maritime  Prize  Commission, 

^  See  7  Moore,  Dig.  International  Law,  723. 
*  7  Moore,  Dig.  International  Law,  725-726. 
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nominated  by  the  institute  of  International  Law,^^  and  it  has  been 
argued  that  it  lacked  logical  precision  in  indicating  how  far  it  in- 
volved a  question  of  blockade. 

Mr.  Fish,  Secretary  of  State  of  the  United  States,  in  187 1,  stated 
that  one  hundred  and  sixty-seven  cases  had  been  condemned  by 
the  United  States  Prize  Courts  and  that  "with  the  exception  of 
one  case,  that  of  the  'Springbok,'  the  Department  of  State  is  not 
aware  of  a  disposition  on  the  part  of  the  British  Government  to 
dissent  from  any  final  adjudication  of  the  Supreme  Court  of  the 
United  States  in  a  prize  case.^^ 

The  case  of  the  Dutch  ship  'Doelwyk,'  captured  by  an  Italian 
cruiser  in  the  Red  Sea  in  1896  about  ten  miles  from  the  French  port 
of  Djibouti,  during  the  war  between  Italy  and  Abyssinia,  is  the 
next  decision  in  point.  The  cargo  was  mainly  arms  and  munitions 
of  war.  The  immediate  destination  was  a  neutral  port  closely  con- 
nected with  belligerent  territory.  The  Italian  Prize  Court  con- 
demned both  ship  and  contraband  cargo,  but  the  conclusion  of 
peace  prevented  the  decree  for  condemnation  from  being  carried 
out.^^ 

As  has  been  observed,  "the  second  state  of  transportation  from 
the  neutral  port  to  the  enemy  in  the  case  of  the  'Springbok'  was 
from  a  neutral  port  to  the  enemy  by  water,  and  in  the  case  of  the 
'Doelwyk'  by  land.  Both  cases  sustain  the  doctrine  of  continuous 
voyage.     Both  decisions  have  received  much  criticism."  ^° 

A  committee  of  the  Institute  of  International  Law,  including 
many  of  the  most  eminent  EngHsh  and  Continental  scholars,  in 
the  same  year,  1896,  reported  in  favor  of  the  rule  as  to  continuous 
voyage  applying  to  contraband,  and  this  was  confirmed  by  the  vote 
of  the  Institute.^^ 

The  British  Admiralty  Manual  of  Naval  Prize  Law,^^  issued  by 
authority  of  the  Lords  Commissioners  of  the  Admiralty  of  Great 


*^  7  Moore,  Dig.  International  Law,  731. 

^  Gessner's  Review  of  The  Springbok,  cited  7  Moore,  Dig.  International  Law,  733. 

2'  International  Law  Topics  and  Discussion,  Naval  War  College  (1905),  loo-ioi; 
2  Westlake,  International  Law,  28;  2  Oppenheim,  International  Law,  440;  Smith  and 
Sibley,  International  Law,  Russo-Japanese  War,  245. 

'°  International  Law  Topics,  Naval  War  College  (1905),  loo-ioi,  supra. 

'1  See  Annuaire  de  ITnstitut  de  Droit  International,  (1896),  231;  Topics  and  Dis- 
cussion, supra  (1905),  103. 

»  Holland's  ed.  (1888)  sec.  73. 
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Britain,  provided  that  if  the  destination  of  the  vessel  be  neutral 
"the  goods  on  board  should  be  considered  neutral,  notwithstanding 
it  may  appear  otherwise  that  the  goods  themselves  have  an  ulterior 
hostile  destination  to  be  attained  by  transhipment,  overland  con- 
veyance, or  otherwise." 

In  1899,  however,  Great  Britain,  being  at  war  with  the  South 
African  RepubUc,  an  inland  nation,  and  Lorenzo  Marquez,  a  Portu- 
guese harbor,  being  the  port  through  which  supplies  could  be  most 
easily  got  by  the  Republic,  Great  Britain  maintained  the  right  to 
visit,  search,  and  seize  neutral  vessels,  and  did  seize  three  German 
ships  on  suspicion  of  carrying  contraband.  In  reply  to  the  protest 
of  the  German  government  on  the  ground  that  there  could  be  no 
contraband  in  goods  bound  to  a  neutral  port  under  the  general 
principles  of  international  law,  supported  by  the  British  Admiralty 
Manual  as  above.  Lord  SaHsbury  for  the  Government  held  that  the 
provision  of  the  Manual  was  not  appHcable,  and  quoted  Bluntschli 
for  the  doctrine  that  if  the  ships  or  merchandise  were  bound  for  a 
neutral  port,  but  to  go  beyond- in  aid  of  the  enemy,  confiscation 
would  be  justified.  No  contraband  was  found,  however,  on  the 
three  ships  seized.  Mr.  Atlay  believes  the  doctrine  of  Lord  Salis- 
bury will  be  apt  to  prevail  in  future.^^  Mr.  Atlay  in  his  notes  to 
Wheaton^^  thinks  that  so  far  as  contraband  is  concerned  "the 
British  Government  is  inclined  to  accept  the  principles  followed 
by  the  courts  of  the  United  States,"  and  he  calls  attention  to  the 
well-known  fact  that  the  British  Government,  at  the  time  the 
decisions  by  the  United  States  courts  were  complained  of,  "dis- 
tinctly refused  to  make  any  diplomatic  protest  or  enter  objection 
against  the  decision  of  the  United  States  Prize  Court." 

Notwithstanding  the  celebrated  declaration  of  Sir  Henry  Maine, 
made  in  1887,  as  to  the  greatly  diminished  importance  of  the  block- 
ade owing  to  improved  transportation  by  land,  and  that  South 
America  would  be  "  the  only  part  of  the  world  .  .  .  at  which  block- 
ades would  be  of  value,"  ^  they  have  since  proved  important  oper- 
ations in  at  least  two  other  regions,  —  the  coast  of  Cuba  and  the 
Pacific  coast  of  the  Russian  possessions. 

^  Atlay's  note  to  Hall's  International  Law,  5  ed.,  671,  quoted  in  International 
Law  Topics  and  Discussion  (1905),  97. 
"  4  Eng.  ed.  687. 
*  International  Law,  116. 
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The  Japanese  regulation  of  March,  1904,  as  to  maritime  capture 
provides: 

"  Art.  17.  In  the  case  of  a  ship,  the  destination  of  which  is  not  the 
enemy's  territory,  whether  she  calls  at  that  destination  and  discharges 
cargo  or  not,  if  there  is  reason  to  believe  that  the  cargo  in  question  is 
being  conveyed  to  the  enemy's  territory,  her  voyage  shall  be  regarded 
as  a  continuous  voyage,  and  her  destination  shall  be  held  to  have  been, 
from  the  commencement,  the  enemy's  territory."^ 

This  seems  to  commit  Japan,  whose  naval  operations  in  war  are 
most  recent,  enlightened,  and  important,  to  the  doctrine  of  con- 
tinuous voyage,  and  the  language  is  broad  enough  to  apply  to  a 
cargo  ultimately  bound  to  an  enemy's  port,  even  when  the  ship 
was  not  so  bound,  and  to  call  logically  for  condemnation  of  the 
cargo  if  contraband,  and  of  cargo  and  ship  if  the  ultimate  desti- 
nation of  the  cargo  is  a  blockaded  port;  since  in  such  case  the 
language  of  the  regulation  makes  the  ship's  destination  from  the 
beginning  "the  enemy  territory"  notwithstanding  a  "discharge"  in 
a  neutral  port.  The  final  destination  of  the  cargo  infects  the  ship. 
If  such  final  enemy  destination  is  a  blockaded  port,  the  voyage 
being  regarded  as  continuous,  forfeiture  must  follow.  During  the 
blockade  or  siege  of  Port  Arthur,  the  most  recent  known,  twenty- 
three  vessels  were  captured  attempting  to  break  blockade.^^ 

The  writer  has  examined  the  adjudicated  cases  arising  in  the 
Prize  Courts  of  Japan  as  reported  in  Professor  Takahashi's  valuable 
work  on  "International  Law  applied  to  the  Russo-Japanese  War," 
and  has  not  found  any  decision  in  point. 

In  the  discussion  at  the  United  States  Naval  College  in  1905,^^ 
the  conclusion  was  reached  that  the  just  regulation  upon  this  ques- 
tion would  be  that  "the  actual  destination  of  vessels  or  goods  will 
determine  their  treatment  on  the  sea  outside  of  neutral  jurisdiction." 

As  law  advances  it  deals  more  and  more  with  actualities  and  less 
and  less  with  forms  or  pretended  facts. 

It  seems  as  if  every  naval  power,  having  command  of  the  sea, 
had  found  itself  constrained  in  practice  to  adopt,  as  far  as  conven- 
ient, the  continuous-voyage  doctrine  even  against  its  own  official 

*  Naval   War   College,   International  Law  Topics  and  Discussions  (1905),  103; 
Takahashi,  International  Law  applied  to  the  Russo-Japanese  War,  780. 
^^  Smith  and  Sibley,  International  Law,  Russo-Japanese  War,  323. 
"  International  Law  Topics  and  Discussions,  106. 
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or  academic  declarations,  whenever  an  actual  case  presented  itself, 
and  this  in  the  face  of  almost  universal  criticism.  There  is  then 
a  vitality  in  the  rule  which  intimates  that  it  is  stronger,  at  least, 
than  academic  opinion,  and  it  does  not  seem  discredited  even  in 
its  extreme  results  by  judicial  decision  or  positive  governmental 
action. 

The  International  Naval  Conference  of  London,  1909,  agreed 
to  articles  which,  if  they  become  law,  greatly  modify  the  rule  on 
the  subject.^^    These  articles  provide: 

"Article  7.  Neutral  vessels  may  not  be  captured  for  breach  of  block- 
ade, except  within  the  area  of  operations  of  the  warship  detailed  to  render 
the  blockade  efifective." 

This,  however,  is  no  petty  space.  The  breach  of  blockade  being  now 
almost  wholly  a  night  operation,  and  the  time  of  capture  of  vessels 
guilty  of  egress  being  apt  to  be  the  dawn  succeeding,  as  "she  emerged 
at  daybreak  from  the  zone  of  darkness"  after  sixteen  hours  of 
night  and  thirty  knots  speed,  it  is  computed  that  the  outer  lines 
of  the  blockading  force  "might  well  be  four  hundred  and  eighty 
miles  off."  « 

"Article  19.  Whatever  may  be  the  ulterior  destination  of  a  vessel 
or  her  cargo,  she  cannot  be  captured  for  breach  of  blockade  if,  at  the 
moment,  she  is  on  her  way  to  a  non-blockaded  port. 

"Article  20.  A  vessel  which  has  broken  blockade  outwards  or  which 
has  attempted  to  break  blockade  inwards,  is  liable  to  capture  so  long  as 
she  is  pursued  by  a  ship  of  the  blockading  force.  If  the  pursuit  is  aban- 
doned or  if  the  blockade  is  raised  her  capture  cannot  longer  be  effected." 

As  Admiral  Stockton,  Plenipotentiary  Delegate  of  the  United 
States  to  the  Conference,  states,^"  "article  19  exempts  a  vessel 
bound  for  a  non-blockaded  port  from  capture  for  breach  of  block- 
ade no  matter  where  she  or  her  goods  are  ultimately  bound.  This 
article  prevents  the  application  of  the  doctrine  of  continuous  voyage 
as  to  blockade  and  is  a  concession  upon  our  part  as  we  were  the 
only  power  holding  to  the  contrary." 

By  article  30,  "absolute  contraband  is  Uable  to  capture  if  it  is  shown 
to  be  destined  to  territory  belonging  to  or  occupied  by  the  enemy  or  to 
the  armed  forces  of  the  enemy.    It  is  immaterial  whether  the  carriage 

*'  See  Supplement  to  Amer.  Jour.  Intern.  L.,  July,  1909,  p.  179  et  seq. 
*"  See  the  article  by  Admiral  Stockton,  3  Amer.  Jour.  Intern.  L.,  604. 
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of  the  goods  is  direct  or  entails  transhipment  or  a  subsequent  transport 
by  land." 

By  article  33,  "conditional  contraband  is  liable  to  capture  if  shown 
to  be  destined  for  the  use  of  the  armed  forces  or  of  a  government  depart- 
ment of  the  enemy  state." 

By  article  36,  "notwithstanding  article  35  as  to  destination,  con- 
ditional contraband,  if  shown  to  have  the  destination  referred  to  in 
article  33,  is  liable  to  captiu-e  in  cases  where  the  enemy  country  has  no 
seaboard." 

"Article  37.  A  vessel  carrying  goods  Uable  to  capture  as  absolute  or 
conditional  contraband  may  be  captured  on  the  high  seas  or  in  the  ter- 
ritorial waters  of  the  belligerent  throughout  the  whole  of  her  voyage, 
even  if  she  is  to  touch  at  a  port  of  call  before  reaching  the  hostile 
destination." 

The  Declaration  of  London,  as  seems  obvious  under  the  federal 
Constitution,  cannot  modify  the  law  of  the  United  States  unless 
it  is  ratified  by  the  federal  Senate.  The  writer  has  the  written 
opinions  of  Admiral  Stockton  and  Professor  George  G.  Brown,  the 
representatives  of  the  United  States,  at  the  Conference  to  that 
effect,  that  of  the  Department  of  State  of  the  United  States  and 
of  Senator  Henry  Cabot  Lodge,  chairman  of  the  Committee  of  the 
Senate  on  Foreign  Relations.  The  Declaration  was  long  since  sub- 
mitted to  the  Senate,  but  action  has  been  delayed,  as  this  writer 
was  advised,  at  the  request  of  the  President  on  account  of  some 
matters  of  translation,  and  he  was  advised  in  June  that  it  was  still 
delayed  at  the  request  of  the  Department  of  State. 

In  1899  the  Supreme  Court  of  the  United  States  decided  in  The 
Adula,^^  a  case  arising  from  the  blockade  of  the  Cuban  coast,  that 
it  would  not  modify  its  doctrine  that  a  ship  sailing  to  break  block- 
ade was  liable  to  capture  and  condemnation  as  soon  as  she  left  the 
territorial  water  of  her  initial  port,  and  that  this  view  would  be  in 
no  way  changed  on  account  of  the  opinions  of  foreign  writers.  From 
this  it  may  be  argued  that  the  important  consensus  of  foreign 
writers  and  learned  authorities  expressed  by  the  International  Con- 
ference against  the  doctrine  of  continuous  voyage  cannot  be  re- 
ceived to  modify  the  rule  of  th^t  court,  and  so  of  the  nation  whose 
chief  tribunal  it  is,  until  Congress  sees  fit  to  make  such  modifica- 
tion by  statute,  or  until  the  treaty-making  power,  namely,  the 

*>■  176  U.  S.  361. 
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President  and  Senate,  by  proper  negotiations  and  ratification  alter 
the  rule. 

This  writer  applied  to  the  United  States  Consul- General  at 
London  to  learn  whether  the  Declaration  of  London  of  February, 
1909,  had  been  ratified,  and  was  advised  in  return  under  date  of 
June  I,  1910,  that  there  had  been  no  ratification  of  the  same. 

It  therefore,  after  the  lapse  of  a  year  and  a  half,  has  failed  to 
become  the  law  of  any  nation. 

My  honored  and  learned  friend.  Professor  Westlake,  has  very 
ably  opposed  the  German  doctrine  that  the  laws  of  war  are  liable 
to  be  overridden  by  necessity ,^'^  answering  the  arguments  of  Lueder 
that  the  commanders  will  act  on  the  dictates  of  necessity  whatever 
may  be  laid  down,  and  will  not  submit  to  defeat  or  ruin  in  order 
not  to  violate  formal  law.  Dr.  Westlake  says,  "This  ground  re- 
duces law  from  a  controlling  to  a  registering  agency."  Admitting 
the  force  and  dignity  of  this  conception,  yet  in  the  grim  struggle 
for  existence  between  two  nations,  where  human  life  is  as  nothing, 
a  formal  rule  as  to  property  which  represents  a  fiction,  a  pretense, 
or  a  device  will  be  apt  to  be  disregarded.  A  blockade-running 
venture  from  a  European  port  to  the  coast  of  the  Southern  Con- 
federacy was  full  of  dangers,  but  from  Nassau  to  Charleston  it  was 
almost  assured  of  success.  Thus  Mr.  Thurlow  Weed  wrote  Hon. 
John  Bigelow,  June  27,  1863,  "A  line  of  steamers  from  Nassau  to 
Charleston  has  only  lost  thirteen  out  of  one  hundred  and  forty 
trips,"  less  than  ten  per  cent. 

The  blockade  of  the  southern  coast  of  the  United  States  in  the 

war  of  the  Confederacy  still  stands  as  the  great  blockade  of  history, 

and  the  rules  evolved  by  the  United  States  courts  at  that  time  and 

administered  with  the  official  acquiescence  of  all  other  powers, 

and  which  were  not  discredited  by  the  international  commission 

acting  on  claims  arising  therefrom,  cannot  be  said  to  be  abolished 

even  by  the  widest  scholastic  criticism.    The  Japanese  regulations 

in  the  last  blockade  favor  them,  and  they  seem  essential  to  the 

eflSciency  of  blockade,  and  that  is  still  one  of  the  least  bloody  and 

most  pacific,  even  though  reducing  operations  of  war,  one  of  the 

least  cruel  and  embittering  forms  of  "belligerent  coercion."^ 

c^.      TT  T  Charles  Noble  Gregory. 

State  University  of  Iowa.  *     -^ 

*2  International  Law,  Part  II,  War,  115. 

"  See  remarks  of  the  writer  in  an  article  in  Amer.  Jour.  Intern.  L.,  July,  1908,  474. 
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THE   NEW   FEDERAL   STATUTE    RELATING 
TO   LIENS    ON   VESSELS. 

THE  sixty-first  Congress  just  before  adjournment  passed  an 
act  of  great  importance  to  the  ship-furnishing  and  ship-owning 
interests  of  the  country,  and  one  which  ought  to  be  welcomed  by  the 
admiralty  bar;  for  it  is  believed  that  this  law  will  work  a  vast  im- 
provement in  the  practice  of  an  important  branch  of  the  maritime 
jurisprudence  of  the  United  States.  The  act  referred  to  is  entitled, 
"An  Act  Relating  to  Liens  on  Vessels  for  Repairs,  SuppHes,  or 
Other  Necessaries,"  and  was  signed  by  the  President  June  23,  1910, 
Much  has  been  accompHshed  of  late  in  furtherance  of  uniform 
legislation  by  the  several  states  on  branches  of  the  law  dealing  with 
questions  arising  in  commercial  transactions,  and  where  uniformity 
is  most  needed,  such  as  the  law  of  sales  and  the  law  of  negotiable 
instruments.  In  this  way  one  of  the  disadvantages  of  our  system 
of  government  by  a  federation  of  sovereign  states  is  being  avoided. 
But  not  alone  in  the  field  of  the  common  law  has  the  want  of  uni- 
formity been  manifest.  For  years  the  law  of  the  United  States  re- 
lating to  liens  on  vessels  for  necessaries  existed  in  a  state  of  almost 
hopeless  confusion,  the  result  of  misconceived  and  conflicting  prece- 
dents and  the  provisions  of  the  varying  state  statutes  dealing  with 
"domestic"  vessels,  so  called.  Believing  that  reform  could  best 
be  secured  by  means  of  an  act  of  Congress,  which  body,  indeed, 
alone  possessed  the  authority  to  treat  of  certain  features  of  the 
law,  the  Maritime  Law  Association  of  the  United  States,  at  its 
annual  meeting  in  May,  1908,  appointed  a  committee  to  draft  a 
measure  upon  the  subject  which  Congress  should  be  asked  to 
enact.  A  bill  was  adopted  by  the  Association  which  subse- 
quently received  the  indorsement  of  the  American  Bar  Association 
and  the  support  of  many  ship-owning  and  ship-furnishing  interests 
as  a  much-needed  attempt  to  simplify  the  law  and  to  make  it 
uniform  throughout  the  country.  And  Congress  so  far  approved 
the  undertaking  as  to  pass  the  bill,  with  but  one  shght  amend- 
ment hereafter  referred  to.  The  law  thus  enacted  is  the  subject 
of  this  article. 
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As  a  preliminary  to  a  discussion  of  the  Act,  some  review  of  the 
state  of  the  law  is  necessary.  The  writer  treated  of  the  matter  at 
length  in  an  article  which  appeared  in  a  former  number  of  this 
Review.^  For  present  purposes  it  is  sufficient  to  say  that  the  most 
conspicuous  sources  of  confusion  in  the  American  law  were  (i)  the 
division  of  vessels  into  two  classes  with  respect  to  necessaries, 
namely,  "foreign"  and  "domestic"  vessels;  and  (2)  the  doctrine 
of  presumption  of  credit  to  the  owner. 

The  division  of  ships  into  two  classes  in  lien  cases  was  the  result 
of  the  decision  of  the  Supreme  Court  of  the  United  States  in  The 
General  Smith,^  decided  in  1819.  There  it  was  held  that  when 
necessaries  were  furnished  a  ship  in  a  port  of  a  state  to  which  she 
did  not  belong,  a  Uen  was  given  by  the  general  maritime  law,  but 
that  when  necessaries  were  furnished  in  a  port  or  state  to  which 
the  ship  did  belong,  the  case  was  governed  by  the  municipal  law  of 
the  state,  and  that  no  lien  was  implied  unless  recognized  by  that 
law.  This  ruHng  was  contrary  to  the  law  of  continental  Europe 
(which  takes  no  account  of  the  domicile  of  the  vessel)  and  to  the 
theory,  if  not  the  practice,  of  the  law  of  the  admiralty  courts  of 
Great  Britain,  and  was  soon  recognized  to  be  a  mistake,  though 
just  how  the  mistake  happened  to  be  made  is  not  quite  clear,  for  the 
opinion  in  the  leading  case  is  short  and  devoid  of  citations.  Various 
explanations  have  been  offered.  In  the  first  place  it  is  to  be  noted 
that  on  the  Continent  there  is  little,  if  any,  distinction  between  the 
municipal  law  and  the  maritime  law.  Mr.  Justice  Brown  character- 
ized the  decision  in  The  General  Smith  as  "a  relic  of  the  prohibi- 
tions of  Westminster  Hall  against  the  Court  of  Admiralty,"  ^  from 
the  fact  that  the  English  admiralty  courts  assumed  to  recognize 
the  right  of  a  materialman  to  proceed  against  the  vessel  for  neces- 
saries furnished  in  England,  but  were  prevented  from  taking  juris- 
diction of  such  claims  by  the  common-law  judges.^  Judge  F.  C. 
Lowell  accordingly  explained  the  error  as  due  to  Story's  failure 
to  perceive  clearly  the  "difference  between  jurisdiction  and  sub- 
stantive law."  ^  In  a  paper  read  before  the  American  Bar  Associ- 
ation in  1908,  Mr.  Edgar  H.  Farrar  said  that  the  rule  of  the  civil 

1  21  Harv.  L.  Rev.  332.  «  4  Wheat.  (U.  S.)  438. 

*  The  Roanoke,  189  U.  S.  185,  194. 

*  See  The  Champion,  Brown,  Adm.  520,  531;  The  Zodiac,  i  Hagg.  Adm.  321, 
325;  2  Parsons,  Shipp.  &  Adm.,  322. 

*  The  Underwriter,  119  Fed.  713,  740,  742;  and  cf.  i  Bell,  Com.  527. 


1 84  HARVARD  LAW  REVIEW. 

law  wliich  gives  a  lien  on  both  foreign  and  domestic  vessels  "was 
never  admitted  in  England,"  and  that  therefore  the  decision  in 
The  General  Smith  differed  from  the  English  as  well  as  the  Con- 
tinental law  and  jurisdiction.^  The  origin  of  the  mistake  is  per- 
haps not  important,  but  the  insistence  upon  the  ruling  by  the 
Supreme  Court  of  the  United  States  was  of  grave  consequence 
to  the  American  admiralty  law. 

The  decision  in  The  General  Smith  left  it  to  be  determined  by 
the  law  of  each  state  whether  a  hen  should  be  implied  for  necessaries 
furnished  a  vessel  of  the  state.  In  Peyroux  v.  Howard  ^  the  Supreme 
Court  sustained  the  Hen  given  by  the  Civil  Code  of  Louisiana,  and 
the  common-law  states  of  the  coimtry  were  not  slow  in  passing 
statutes  conferring  hens  for  supplies  furnished  by  resident  material- 
men. These  statutes  were  upheld  in  the  case  of  domestic  vessels, 
and  an  anomalous  situation  was  created,  which  resulted  in  much 
confusion.  The  "home  state"  in  which  the  vessel  was  said  to  be 
"domestic"  was  identified  with  the  state  of  ownership;  in  the.ports 
of  every  other  state,  even  of  other  states  of  the  Union,  the  ship 
being  regarded  as  a  "foreign"  vessel.  This  division  was  in  itself 
artificial,  for  the  states  as  such  have  no  vessels.  All  American  ves- 
sels are  vessels  of  the  United  States,  and  no  American  vessel  is  in 
a  foreign  port  when  in  a  port  of  the  United  States.^  Further,  the 
absence  of  any  requirement  in  the  statutes  of  the  United  States 
that  the  owners  of  an  American  vessel  should  live  in  the  same  state 
made  it  difficult  in  many  cases  to  decide  for  the  purpose  of  hens 
for  necessaries  just  what  state  was  the  "home"  state  of  the  vessel. 
Some  courts  were  led  to  intimate  that  a  vessel  might  have  more 
than  one  home  state,  or,  at  least,  be  "domestic"  in  more  than  one 
state;  ^  and  Mr.  Justice  Johnson  once  described  home  port  as  "an 
epithet  which,  it  is  very  easy  to  perceive,  has  no  necessary  refer- 
ence to  State  or  other  limits."  ^^  Finally,  the  most  conspicuous 
anomaly  which  the  recognition  of  the  state  laws  introduced  into 
our  practice  was  that  the  hen,  although  conferred  by  a  state  statute, 

•  The  Extension  of  the  Admiralty  Jurisdiction  by  Judicial  Interpretation,  33  Reports 
Amer.  Bar  Assoc.  479. 

'  7  Pet.  (U.  S.)  324. 

*  Benedict,  The  American  Admiralty,  3  ed.,  sec.  273. 

'  The  Rapid  Transit,  11  Fed.  322,  329-330;  Stephenson  v.  The  Francis,  21  Fed. 
715,  717,  718. 
"  The  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.)  409,  417. 
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could  be  enforced  in  the  federal  courts  alone,  inasmuch  as,  the  sub- 
ject matter  being  maritime,  it  came  within  the  exclusive  grant  of 
the  admiralty  and  maritime  jurisdiction,  by  the  Constitution,  to 
the  national  courts.^^ 

Anotjier  result  of  The  General  Smith  was  that  a  great  and  unnec- 
essary burden  was  placed  upon  the  federal  courts;  for  the  state 
statutes  varied  greatly  in  their  scope  and  phraseology,  and  the 
task  of  construing  them  uniformly  proved  very  difficult.  Indeed 
the  burden  was  found  so  great  that  in  1858  the  Supreme  Court 
amended  the  Twelfth  Admiralty  Rule  by  taking  away  the  right  to 
proceed  in  rem  in  the  case  of  domestic  vessels,  and  Taney,  C.  J., 
declared,  in  explanation  of  the  change,  that  the  duty  of  interpreting 
and  enforcing  the  state  statutes  was  "entirely  alien  to  the  purposes 
for  which  the  admiralty  power  was  created."  ^^ 

The  doctrine  of  presumption  of  credit  to  the  owner  was  promul- 
gated in  the  case  of  The  St.  Jago  de  Cuba,^^  in  which  Johnson,  J., 
said  (i)  that  it  was  not  in  the  power  of  anyone  except  the  master 
to  give  implied  liens  on  a  vessel,  and  (2)  that  when  the  owner  was 
present  the  contract  was  inferred  to  be  made  on  his  ordinary  respon- 
sibility, without  a  view  to  the  vessel  as  the  fund  from  which  com- 
pensation was  to  be  derived.  Like  the  ruling  in  The  General  Smith, 
the  doctrine  of  The  St.  Jago  de  Cuba  eeems  to  have  had  no  counter- 
part in  the  law  of  Europe.  It  was,  however,  retained  in  the  American 
law,  at  least  in  the  case  of  contracts  made  by  the  owner  in  person, 
the  accuracy  of  the  first  proposition  of  Johnson,  J.,  being  questioned 
by  Mr.  Justice  Clifford  in  The  Kalorama,^*  and  the  law  in  effect 
restated  by  the  court  in  The  Valencia,^^  where  it  was  said  that 
"in  the  absence  of  an  agreement,  express  or  implied,  for  a  lien,  a 
contract  for  supplies  made  directly  with  the  owner  in  person" 
carried  with  it  no  claim  upon  the  res}'^ 

While  no  difficulty  resulted  from  the  enforcement  of  this  rule 
where  necessaries  were  ordered  by  the  owner  in  a  foreign  port,  much 

"  The  Glide,  167  U.  S.  606. 

«  The  St.  Lawreihce,  i  Black  (U.  S.)  522,  530-531. 

"  9  Wheat.  (U.  S.)  409,  416,  417  (1824). 

"  10  Wall.  (U.  S.)  204,  214,  215. 

"  165  U.  S.  264,  270,  271. 

"  Cf.  The  Rapid  Transit,  11  Fed.  322,  329,  where  Hammond,  J.,  says,  speaking  of 
the  owner,  "his  mere  presence  would  not  perhaps  avoid  the  lien,  but  if  he  buy  the 
supplies  and  be  of  credit  and  have  the  opportunity  to  give  his  own  security  .  .  .  there 
is  no  implied  lien." 
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confusion  arose  over  the  question  as  to  whether  or  not  "an  agree- 
ment, express  or  implied,"  was  essential  to  the  estabUshment  of  a 
lien  in  the  case  of  necessaries  ordered  by  the  owner  in  a  home  port. 
Some  courts,  following  the  dictum  of  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  in  The  Samuel  Marshall,^^  an  opinion  written 
by  Judge  Taft,  held  that  some  evidence  that  the  vessel  was  credited 
was  necessary  to  support  the  Hen,  notwithstanding  the  state  law.^^ 
Other  courts  took  the  position  that  this  interpretation  defeated  the 
very  object  of  the  local  statutes,  which  was  to  confer  a  lien  in  the 
state  where  the  owner  was  always  assumed  to  be  present.^^  In  The 
Iris^°  it  was  held  by  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  that  under  the  Massachusetts  statute  there  was  no  necessity 
of  either  alleging  or  providing  that  credit  was  given  the  vessel  by 
mutual  agreement.  An  attempt  was  made  in  this  case  to  bring  the 
question  to  the  attention  of  the  Supreme  Court,  but  the  court  re- 
fused to  entertain  a  writ  of  certiorari, "^^  with  the  result  that  a  sharp 
conflict  of  authority  continued  to  exist  among  the  lower  federal, 
courts,'^  The  decision  in  The  Iris  was  construed  as  standing  for 
the  proposition  that  state  statutes  silent  upon  the  subject  of  credit 
created  a  conclusive  presumption  of  credit  to  the  vessel  and  a  con- 
sequent Uen.^  In  The  Vigilant  ^^  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  took  a  middle  ground,  holding  that  in  such  cases 
the  necessaries  ordered  were  presumed  to  be  on  the  credit  of  the 
vessel  unless  the  contrary  was  shown,  a  view  which  seems  to  accord 
with  the  theory  of  the  French  law.  Thus,  Emerigon  says,  speaking 
of  a  claim  for  the  construction  of  a  vessel  (which  under  the  Conti- 
nental law  is  treated  in  this  respect  like  a  claim  for  necessaries), 
that  the  debt  is  privileged  unless  it  be  shown  that  the  materialman 
"trusted  the  person  and  not  the  thing."  "^ 

"  54  Fed.  396. 

"  See  Lighters  Nos.  27  &  28,  57  Fed.  664  (C.  C.  A.,  9th  Cir.);  The  Electron,  74 
Fed.  689  (C.  C.  A.,  2d  Cir.);  and  c/.  The  Advance,  60  Fed.  766;  The  Westover,  76 
Fed.  381;  The  Sappho,  89  Fed.  366. 

19  The  Alvira,  63  Fed.  144;  The  Illinois,  White  &  Cheek,  2  Flipp.  (U.  S.)  383;  The 
Iris,  100  Fed.  104  (C.  C.  A.,  ist  Cir.);  The  Vigilant,  151  Fed.  747  (C!  C.  A.,  3d  Cir.), 

2°  100  Fed.  104,  110-112. 

21  Woodworth  v.  Nute,  179  U.  S.  682. 

«  Cf.  The  Golden  Rod,  151  Fed.  8. 

25  The  City  of  Camden,  147  Fed.  847,  849. 

«■  151  Fed.  747,  750,  753. 

^  2  £m6rigon,  Trait6  des  Assurances  et  des  Contrats  H  la  Grosse,  Boulay-Paty  ed. 
c.  xii,  sec.  in;  Benedict,  Adm.,   144. 
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To  meet  the  situation  thus  outlined  the  present  federal  statute 
was  framed.  How  it  meets  the  situation  and  what  the  Act  attempts 
to  accomplish,  it  is  the  purpose  of  this  article  to  explain. 

The  text  of  the  Act  follows: 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  any  person  furnishing 
repairs,  supplies,  or  other  necessaries,  including  the  use  of  dry  dock 
or  marine  railway,  to  a  vessel,  whether  foreign  or  domestic,  upon  the 
order  of  the  owner  or  owners  of  such  vessel,  or  of  a  person  by  him  or 
them  authorized,  shall  have  a  maritime  lien  on  the  vessel  which  may 
be  enforced  by  a  proceeding  in  rem,  and  it  shall  not  be  necessary  to  allege 
or  prove  that  credit  was  given  to  the  vessel. 

Sec.  2.  That  the  following  persons  shall  be  presumed  to  have  au- 
thority from  the  owner  or  owners  to  procure  repairs,  supphes,  and 
other  necessaries  for  the  vessel:  The  managing  owner,  ship's  husband, 
master,  or  any  person  to  whom  the  management  of  the  vessel  at  the 
port  of  supply  is  intrusted.  No  person  tortiously  or  unlawfully  in  pos- 
session or  charge  of  a  vessel  shall  have  authority  to  bind  the  vessel. 

Sec.  3.  That  the  officers  and  agents  of  a  vessel  specified  in  section 
two  shall  be  taken  to  include  such  officers  and  agents  when  appointed 
by  a  charterer,  by  an  owner  pro  hac  vice,  or  by  an  agreed  purchaser  in 
possession  of  the  vessel,  but  nothing  in  this  Act  shall  be  construed  to 
confer  a  lien  when  the  furnisher  knew,  or  by  the  exercise  of  reasonable 
diligence  could  have  ascertained,  that  because  of  the  terms  of  a  charter 
party,  agreement  for  sale  of  the  vessel,  or  for  any  other  reason,  the  per- 
son ordering  the  repairs,  supplies,  or  other  necessaries  was  without  author- 
ity to  bind  the  vessel  therefor. 

Sec.  4.  That  nothing  in  this  Act  shall  be  construed  to  prevent  a  fur- 
nisher of  repairs,  supplies,  or  other  necessaries  from  waiving  his  right 
to  a  Uen  at  any  time,  by  agreement  or  otherAvise,  and  this  Act  shall  not 
be  construed  to  affect  the  rules  of  law  now  existing,  either  in  regard  to 
the  right  to  proceed  against  a  vessel  for  advances,  or  in  regard  to  laches 
in  the  enforcement  of  liens  on  vessels,  or  in  regard  to  the  priority  or  rank 
of  liens,  or  in  regard  to  the  right  to  proceed  in  personam. 

Sec.  5.  That  this  Act  shall  supersede  the  provisions  of  all  state  stat- 
utes conferring  liens  on  vessels  in  so  far  as  the  same  purport  to  create 
rights  of  action  to  be  enforced  by  proceedings  in  rem  against  vessels  for 
repairs,  supplies,  and  other  necessaries." 

It  will  at  once  be  observed  that,  generally  speaking,  the  Act  does 
three  tilings:  (i)  It  does  away  with  the  artificial  distinction  between 
foreign  and  domestic  vessels  in  the  matter  of  liens  for  necessaries; 
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(2)  removes  the  presumption  of  credit  to  the  owner;  and  (3)  super- 
sedes the  state  statutes  in  so  far  as  they  confer  liens  for  supplies, 
repairs,  and  other  necessaries. 

The  last  result  is  accomplished  by  section  5  of  the  Act.  As 
originally  worded,  this  section  read: 

"That  this  Act  shall  supersede  the  provisions  of  all  state  statutes 
conferring  liens  on  vessels  in  so  far  as  the  same  purport  to  create  rights 
of  action  against  vessels  for  repairs,  suppUes,  and  other  necessaries." 

The  words  "to  be  enforced  by  proceedings  in  rem"  were  added 
in  the  Senate  because  of  the  fear,  expressed  by  some  members  of 
the  Judiciary  Committee,  that  otherwise  the  Act  might  be  con- 
strued to  prevent  the  attachment  of  a  vessel  in  a  suit  against  the 
owner  in  a  state  court.  Needless  to  say  it  was  not  intended  that 
the  Act  should  have  this  effect,  and  it  is  believed  that  the  section 
in  question  could  not  be  construed  to  have  any  such  effect.  The 
Act  deals  with  maritime  hens,  enforceable  by  proceedings  in  rem. 
A  right  of  action  against  a  vessel  is  a  right  in  rem.  A  claim  against 
the  owner  is  in  no  sense  a  right  in  rem,  and  the  mere  fact  that  the 
vessel  is  attached  as  collateral  security  does  not  make  the  cause  an 
action  in  rem.  Further,  section  4  expressly  provides  that  the  right 
to  proceed  in  personam  shall  not  be  construed  to  be  affected  by  the 
new  law.  And  the  judiciary  act  which  conferred  upon  the  district 
courts  of  the  Um'ted  States  jurisdiction  of  admiralty  and  maritime 
causes  contained  the  following  reservation:  "saving  to  suitors  in 
all  cases  the  right  of  a  common  law  remedy  where  the  common  law 
is  competent  to  give  it."  Says  Mr.  Justice  CUfford  in  The  Belfast,^^ 
in  explanation  of  the  reservation: 

"Examined  carefully,  it  is  evident  that  Congress  intended  by  that 
provision  to  allow  the  party  to  seek  redress  in  the  admiralty  if  he  saw 
fit  to  do  so,  but  not  to  make  it  compulsory  in  any  case  where  the  common 
law  is  competent  to  give  him  a  remedy.  Properly  construed,  a  party 
under  that  provision  may  proceed  in  rem  in  the  admiralty,  or  he  may 
bring  a  suit  in  personam  in  the  same  jurisdiction,  or  he  may  elect  not 
to  go  into  admiralty  at  all,  and  may  resort  to  his  common-law  remedy 
in  the  State  courts  or  in  the  Circuit  Court  of  the  United  States,  if  he  can 
make  proper  parties  to  give  that  court  jurisdiction  in  his  case." 

A  striking  illustration  of  this  separation  of  rights  at  common  law 
and  rights  in  admiralty  is  to  be  found  in  the  case  of  Leon  v.  Gal- 
'  '■  M  7  WaU.  (U.  S.  )  624,  644. 
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ceran,^^  where  an  action  against  the  owner  by  seamen  suing  for 
their  wages  in  a  state  court,  with  an  attachment  of  the  vessel  under 
the  state  law,  was  sustained  by  the  Supreme  Court  of  the  United 
States.  Out  of  an  abundance  of  precaution,  however,  the  amend- 
ment of  the  fifth  section  was  made,  and  for  the  sole  purpose  of  mak- 
ing it  certain  that  the  section  should  not  be  construed  to  vitiate 
the  right  of  attachment  granted  by  the  states  in  suits  at  common 
law. 

The  distinction  between  foreign  and  domestic  vessels  in  the 
matter  of  liens  for  necessaries  is  avoided  by  section  i  of  the  Act 
which  provides  that  the  lien  shall  exist  whether  the  vessel  be  for- 
eign or  domestic,  and  puts  upon  the  same  footing  necessaries  fur- 
nished in  the  home  state  of  the  vessel  and  necessaries  furnished  in 
a  foreign  port  or  state.  The  first  section  also  removes  the  presump- 
tion of  credit  to  the  owner  in  the  case  of  contracts  made  by  him, 
and  simplifies  the  law  by  making  the  lien  depend  upon  a  contract 
by  the  furnisher  with  one  in  authority  to  bind  the  vessel  for  neces- 
saries. The  owner  is  primarily  the  person  to  lien  the  vessel,  and 
those  presumed  to  have  this  authority  in  addition  to  the  owner 
are  designated  in  section  2.  In  so  far  as  the  persons  thus  enumer- 
ated are  concerned  the  Act  makes  little  if  any  change  in  the  law. 
Further,  it  is  provided  in  the  first  section,  in  an  attempt  to  do  away 
with  all  confusion  about  credits  in  the  future,  that  no  allegation  or 
proof  that  the  vessel  was  credited  shall  be  required  in  order  to 
sustain  the  hen.  Except  as  called  for  by  the  ruling  in  The  Valencia,^^ 
in  the  case  of  necessaries  ordered  by  the  owner  in  person,  the  ele- 
ment of  credit  to  the  ship  was  never,  practically  speaking,  of  much 
consequence.  The  crediting  and  pledging  of  the  vessel  was  a  fiction 
and  nothing  more.  Ihdeed,  the  lien  was  termed  an  implied  lien, 
and  it  was  held  in  one  case  ^^  that  the  "express  or  implied"  agree- 
ment for  a  lien  required  by  The  Valencia  did  not  serve  to  create  a 
lien  de  novo,  but  only  to  rebut  the  presumption  that  the  owner  alone 
was  credited.  Inasmuch,  therefore,  as  the  new  statute  undertook 
to  do  away  with  the  distinction  between  domestic  and  foreign 
ports  and  with  the  presumption  once  said  to  attach  to  the  owner's 
presence  in  any  port,  the  requirement  of  proof  that  the  vessel  was 
credited  seemed  unnecessary,  and,  if  retained,  more  apt  to  con- 
tinue the  confusion  which  it  was  the  express  purpose  of  the  Act 

"  II  WaU.  (U.  S.)  185.  28  165  U.  S.  264,  271.  29  The  Ella,  84  Fed.  471. 
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to  avoid.  The  furnisher  credited  the  vessel  in  the  past,  so  far  as  he 
understood  the  requirement,  by  charging  the  necessaries  to  the 
vessel  and  believing  in  consequence  that  he  was  secured.  Doubt- 
less he  will  continue  to  enter  his  charges  against  the  vessel  in  the 
future. 

The  last  provision  of  the  first  section  does  not  mean,  however, 
that  the  lien  shall  exist  regardless  of  the  question  of  credit.  Al- 
though the  reforms  in  the  law  are  accomplished  largely  by  the  first 
section,  the  Act  must  be  read  as  a  whole  and  section  4  provides 
that  nothing  in  the  Act  shall  be  construed  to  prevent  a  furnisher  from 
waiving  his  right  to  a  Uen  at  any  time  "by  agreement  or  otherwise." 
The  effect  of  the  law,  therefore,  is  to  say  that  when  necessaries  are 
furnished  a  vessel  upon  the  order  of  one  in  authority  to  procure 
them,  they  shall  be  presumed  to  be  on  the  credit  of  the  vessel,  and 
that  a  Uen  shall  exist  therefor,  —  an  implied  hypothecation  which 
may  be  enforced  by  a  proceeding  in  rem.  The  furnisher  may  surren- 
der his  claim  on  the  res  affirmatively,  or  he  may  lose  it  by  laches 
in  the  enforcement  of  the  claim.  But  the  burden  is  upon  the  person 
disputing  the  Hen  to  show  that  the  same  has  been  waived.  And 
unless  it  be  shown  that  it  was  understood  or  agreed  between  fur- 
nisher and  orderer  that  the  vessel  should  not  be  held  responsible, 
the  credit  of  the  vessel  is  implied  by  the  law,  and  a  valid  claim 
against  the  vessel  estabHshed  which  the  furnisher  may  enforce 
if  he  proceed  with  diligence.  The  theory  of  the  Act  in  this  respect 
is  similar  to  that  of  Judge  Gray  in  his  construction  of  the  Penn- 
sylvania statute  in  The  Vigilant,^**  which  statute  the  learned  judge 
interpreted  to  mean  that  supplies  ordered  by  the  persons  designated 
"  are  presumed  to  be  on  the  credit  of  the  vessel  (unless  the  contrary 
is  shown)."  Speaking  of  the  Hen  conferred  he  said,  "Of  course, 
like  any  other  privilege  or  advantage  given  by  law,  it  can  be  waived, 
and  an  understanding  between  the  parties,  that  no  siich  lien  is  con- 
templated, would  be  effective  for  that  purpose."  And  again,  "The 
burden,  therefore,  of  showing  an  express  repudiation  of  such  a 
pledge  known  to  the  one  who  claims  the  lien  rests  upon  him  who 
undertakes  to  rebut  its  implication."  This  construction  introduces 
no  new  theory  into  the  maritime  law  of  America,  but  merely  appUes 
to  the  case  of  necessaries  ordered  by  the  persons  designated,  and 
in  all  ports,  the  familiar  rule  of  the  general  law  in  the  case  of  con- 

3°  151  Fed.  747,  753. 
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tracts  by  the  master  when  in  a  foreign  port.  In  such  cases  it  was 
a  presumption  of  law  that  the  necessaries  were  furnished  on  the 
credit  of  the  ship,  and  proof  was  not  required  of  any  "express 
pledge,"  ''special  agreement,"  or  "stipulation"  to  that  effect.^^ 

The  persons  enumerated  in  section  2  in  whom  authority  to  bind 
the  vessel  for  necessaries  is  to  be  presumed  are  the  agents  who 
would  ordinarily  act  for  the  vessel  in  fitting  her  out  and  maintaining 
her  in  condition.  The  clause,  "or  any  person  to  whom  the  manage- 
ment of  the  vessel  at  the  port  of  supplies  is  intrusted"  is  doubtless 
an  elastic  one.  Supplies  furnished  to  a  vessel  in  Boston  upon  the 
order  of  the  ship's  New  York  agent  would  seem  to  be  furnished 
upon  the  order  of  the  person  to  whom  the  management  of  the  vessel 
at  the  "port  of  supply"  is  intrusted  in  the  absence  of  an  authorized 
agent  of  the  vessel  at  Boston.  Section  2,  like  the  first  section,  is 
not  to  be  read  alone,  and  must  be  construed  in  connection  with  the 
third  section.  When  thus  construed,  it  will  be  observed  that  although 
authority  to  bind  the  vessel  is  presumed  in  the  case  of  certain  officers 
and  agents,  the  owner  is  not  precluded  by  the  Act  from  restricting 
the  authority  of  any  officer  or  agent,  whether  one  of  the  desig- 
nated few  or  not;  and  if  the  furnisher  know  that  for  "any  reason" 
the  person  ordering  the  necessaries  is  without  authority  to  bind  the 
vessel,  no  lien  arises.  This  brings  the  law  into  accord  with  the 
conduct  of  the  modern  business  of  shipping.  On  the  larger  lines  the 
master  now  has  very  little  to  do  with  the  furnishing  of  the  vessel, 
even  when  in  a  foreign  port,  this  duty  being  attended  to  by  an  agent 
on  shore,  or  by  some  other  officer  of  the  ship  or  of  the  company  that 
owns  it.  In  this  particular,  furthermore,  the  Act  does  no  violence 
to  the. maritime  law.  Even  in  the  case  of  necessaries  ordered  by 
the  master  in  a  foreign  port  no  lien  was  implied  if  the  master  had 
funds  or  credit  which  he  could  use  to  meet  the  expenses  incurred, 
and  the  possession  of  such  funds  or  credit  by  the  master  was  known 
to  the  furnisher  or  if  he  ought  to  have  known  of  them.^^  For  the 
law  has  never  assisted  a  ship's  agent  to  practice  a  fraud  upon  the 
owner.  The  Act  does  not  mean,  nevertheless,  that  the  furnisher 
shall  not  have  the  right  to  rely  upon  the  authority  to  bind  the  ves- 
sel presumed  to  exist  in  the  officers  and  agents  specified  in  the 

'1  The  Emily  Souder,  17  Wall.  (U.  S.)  666,  670-671;  The  Eliza  Jane,  i  Sprague 
(U.  S.)  152,  153. 
^  The  Kate,  164  U.  S.  458,  467  et  seq.  and  cases  cited. 
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second  section.  It  is  only  when  he  knows  that  such  officers  or 
agents  do  not  have  the  requisite  authority,  or  under  the  circum- 
stances is  put  upon  inquiry  as  to  their  powers,  that  the  presumption 
becomes  inoperative.  There  must  be  an  actual  restriction  of  au- 
thority by  the  owner  in  the  first  place,  and  in  the  absence  of  affirma- 
tive knowledge  of  such  restriction,  or  of  circumstances  which  ought 
to  raise  a  doubt  in  his  mind,  the  furnisher  is  entitled  to  rely  upon 
the  presumption  and  will  acquire  a  lien,  even  if  the  officer  or  agent 
in  fact  has  no  authority.  Just  what  circumstances  shall  be  said  to 
give  rise  to  a  doubt  or  to  put  the  furnisher  upon  inquiry  must  be 
left  to  the  courts  to  decide,  as  the  cases  come  before  them.  But  the 
furnisher  must  not  be  denied  the  benefit  of  the  presumption  for 
trivial  circumstances.  The  question  is  largely  one  of  his  good  faith, 
and  the  law  does  not  require  of  him  more  than  a  reasonable  inquiry. 
If  the  furnisher  make  an  honest  effort,  through  readily  available 
channels,  to  ascertain  the  authority  of  the  orderer  in  cases  calling 
for  an  inquiry,  he  would  seem  to  have  satisfied  the  law.  And  if 
such  inquiry  fail  to  disclose  absence  of  authority  the  lien  will  attach 
by  virtue  of  the  presumption.  For  it  is  only  when  the  furnisher 
'^ could  have  ascertained"  by  the  exercise  of  reasonable  diligence 
that  the  orderer  in  fact  had  no  authority  that  no  lien  is  created. 
If,  however,  the  officer  or  agent  is  unlawfully  in  possession  or  charge 
of  the  vessel,  no  lien  arises,  notwithstanding  the  presumption. 

Section  3  states  further  the  law  relating  to  necessaries  furnished 
chartered  vessels  and  vessels  operated  by  a  person  other  than  the 
real  owner  in  respect  of  which  there  was  previously  some  conffict 
of  opinion. ^^  No  distinction  is  now  made  between  a  charterer  and 
an  agreed  purchaser  in  possession  of  the  vessel  in  so  far  as  the  con- 
tracts of  the  officers  and  agents  presumed  to  have  authority  to  bind 
the  vessel  are  concerned.  The  furnisher  acquires  a  lien  when  deal- 
ing with  them  unless  he  knows  that  their  authority  is  restricted  by 
the  terms  of  the  charter  or  agreement  for  sale  of  the  vessel,  or,  in 
the  words  of  the  Act,  *'by  the  exercise  of  reasonable  diligence  could 
have  ascertained"  that  they  were  without  authority  to  bind  the 
vessel.     The  phrase  quoted  is  one  of  three  used  by  Mr.  Justice 

^  Cf.  The  India,  16  Fed.  262;  The  Lime  Rock,  49  Fed.  383,384  (charterer);  The 
Garonne,  160  Fed.  847  (owner  pro  hoc  vice).  Contra,  The  H.  C.  Grady,  87  Fed.  232, 
239  (agreed  purchaser);  The  Iris,  100  Fed.  104  (agreed  purchaser  under  state  statute), 
and  see  Professor  Hughes'  article  on  Maritime  Liens,  26  Cyc.  781-782. 
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Harlan  in  two  cases  where  there  was  a  charter  limitation,  the  state- 
ments being  so  made  by  the  court  as  to  be  treated  as  synonymous 
expressions.  In  the  first  of  these  cases,  The  Kate,^^  the  court  denied 
the  hen  because  they  were  of  the  opinion  that 

"the  libellant  knew  or  under  the  circumstances  is  to  be  charged  with 
knowledge  that  the  charter-party  under  which  the  Kate  was  operated 
obliged  the  charterer  to  provide  and  pay  for  all  the  coal  needed  by  that 

vessel." 

And  in  The  Valencia,^^  the  same  court  said  that  the  furnisher  ac- 
quired no  lien 

"if  the  circumstances  attending  the  transaction  put  him  on  inquiry  as 
to  the  existence  and  terms  of  such  charter-party,  but  he  failed  to  make 
inquiry  and  chose  to  act  on  a  mere  belief  that  the  vessel  would  be  liable 
for  his  claim." 

The  phrase,  "knew,  or  by  the  exercise  of  reasonable  diligence, 
could  have  ascertained, "  is  adopted  from  The  Kate,^^  and  was  used 
in  the  Act  of  Congress  to  make  it  clear  that  if  the  furnisher  know 
of  the  existence  of  a  charter-party  or  of  an  agreement  for  the  sale  of 
the  vessel,  he  is  put  upon  inquiry  as  to  its  terms,  and  cannot  ex- 
cuse himself  by  denying  ignorance  of  the  terms,  should  it  turn 
out  that  the  charterer  or  agreed  purchaser  had  undertaken  to  fur- 
nish the  vessel  at  his  own  cost.^'^ 

With  respect  to  advances,  the  law  is  left  as  it  was.^^  To  entitle 
the  lender  to  proceed  against  the  res,  the  advances  must  be  made 
on  the  credit  of  the  ship  to  pay  claims  which  are  in  themselves 
hens  and  must  actually  be  used  to  satisfy  such  claims. ^^    And  "such 

»*  164  U.  S.  4S8,  465.  ^  165  U.  S.  264,  272,  273.  36  J64  u.  S.  458,  470. 

"  In  The  Underwriter,  119  Fed.  713,  764,  Judge  F.  C.  Lowell  seemed  to  infer  that 
another  rule  might  obtain  if  the  supplies  were  furnished  in  a  "  port  of  distress."  Whether 
this  would  be  so  imder  the  new  Act  may  be  questioned,  especially  when  it  is  considered 
how  readily  the  owner  can  be  commvmicated  with,  under  modem  conditions,  from  all 
points  of  the  world.  Whether  a  charterer  who  has  control  and  possession  of  a  vessel 
under  a  charter-party  requiring  him  at  his  own  cost  to  provide  for  necessaries  may, 
under  any  circumstances,  pledge  the  credit  of  the  vessel,  was  a  point  expressly  re- 
served by  the  court  in  The  Valencia,  165  U.  S.  264,  272, 

*'  Sec.  4. 

39  The  Guiding  Star,  18  Fed.  263;  The  Wyoming,  36  Fed.  493;  The  City  of  Camden, 
147  Fed.  847;  The  George  W.  Anderson,  161  Fed.  760;  The  Emma  B.,  162  Fed.  966; 
The  Avalon,  169  Fed.  696. 
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an  advance  not  made  on  authority  of  one  having  the  right  to  bind 
the  ship  does  not  give  a  lien."  ^° 

No  statement  or  notice  of  the  lien  is  required  by  the  Act  as  a 
condition  precedent  to  the  creation  of  the  lien,  and  the  Act  stipu- 
lates no  period  of  limitation  within  which  the  Hen  shall  be  deemed 
to  continue.  In  these  respects  the  federal  statute  accords  with 
the  general  maritime  law  as  heretofore  administered  in  the  case  of 
foreign  vessels,  and  a  change  is  made  in  the  law  relating  to  neces- 
saries furnished  domestic  vessels,  since  most  of  the  state  statutes 
required  some  sort  of  claim  to  be  filed  in  a  designated  registry. 
This  requirement  was  annoying  to  ship-furnishers  and  offensive 
to  ship-owners  who  disliked  to  have  their  vessels  incumbered  with 
a  long  list  of  claims  for  necessaries  of  all  kinds.  The  only  persons 
who  might  be  said  to  have  received  a  benefit  from  the  practice 
were  prospective  purchasers  of  the  vessel,  for  furnishers  seldom 
examined  the  registry,  and  any  examination  would  reveal  only 
claims  for  necessaries  furnished  in  the  home  state,  which,  as  a  mat- 
ter of  fact,  might  represent  but  a  small  percentage  of  the  liens  on 
the  vessel.  Assuming  some  publication  of  liens  for  necessaries  to 
be  desirable,  the  question  arises,  where  and  how  shall  it  be  made? 
Registry  at  a  single  place,  as  for  instance  the  city  of  Washington, 
would,  in  a  country  as  large  as  the  United  States,  be,  practically 
speaking,  of  little  value.  The  home  port  of  the  vessel  (even  if 
known)  would  not  necessarily  be  accessible  to  all  interests  as  a  place 
of  public  record,  and  the  port  of  supply  is  open  to  still  greater  ob- 
jections. Furthermore,  so  many  registries  would  be  required  in 
the  case  of  the  last  suggestions  as  to  defeat  the  adoption  of  either. 
Some  adaptation  of  the  Italian  practice  which  requires  the  hen  to 
be  entered  on  the  ship's  register  or  sea  letter,  which  is  carried  on 
board  the  vessel,  would  seem  to  be  as  feasible  a  scheme  as  could 
be  made  use  of  in  this  country;  but  the  lack  of  enthusiasm  among 
ship-owners  and  ship-furnishers  for  any  provision  as  to  the  record- 
ing of  the  lien  and  the  difficulty  of  deciding  upon  any  particular 
plan  led  to  the  abandonment  of  all  provisions  as  to  registry  in  the 
Act  which  is  now  the  law  of  the  land. 

It  is  doubtful,  moreover,  if  prospective  purchasers  are  likely  to 
suffer  any  detriment  because  of  the  absence  of  a  requirement  that 
a  claim  of  lien  shall  be  recorded.    Section  4  says  that  the  Act  shall 

*°  Hughes,  Maritime  Liens,  26  Cyc.  764-765. 
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not  affect  the  law  relating  to  laches.  In  determining  whether  or 
not  a  lien  has  become  stale,  a  most  important  consideration  is  the 
existence  of  the  claims  of  third  parties  which  have  come  into  being 
during  the  period  when  the  lien  claimant  could  have  enforced  his 
claim  against  the  vessel,  and  of  these  intervening  rights  perhaps 
the  most  important  are  those  of  bond  fide  purchasers  of  the 
vessel. ^^  The  doctrine  of  laches  as  administered  by  the  courts 
has  worked  well  in  the  case  of  hens  conferred  by  the  general  mari- 
time law,  and  it  was  felt  that  the  ends  of  justice  would  be  better 
served  if  in  place  of  a  fixed  period  of  Hmitation  in  the  new  statute 
the  doctrine  of  laches  were  made  applicable  to  all  liens  for  neces- 
saries. Any  limitation  to  be  just  must  have  some  exception,  to 
provide  for  the  case  where  the  furnisher  is  unable  to  proceed  against 
the  vessel  during  the  stated  period,  notwithstanding  the  exercise 
of  reasonable  diligence  on  his  part.  In  some  cases  it  would  be  un- 
just to  allow  a  lien  to  be  enforced,  even  if  the  established  period 
during  which  the  hen  was  to  continue  had  some  time  to  run.  On 
the. whole,  therefore,  it  was  deemed  wisest  to  leave  the  matter  of 
the  continuance  of  the  hen  to  the  courts,  and  it  is  believed  that  the 
result  will  be  the  most  desirable  one  of  causing  lien  claimants  to 
enforce  their  claims  with  diligence. 

We  have  been  speaking  of  the  provisions  of  the  new  Act.  It  is 
now  pertinent  to  inquire  just  what  claims  are  embraced  by  the  Act. 
The  title  and  some  of  the  phraseology  of  the  federal  statute  are 
taken  from  the  Twelfth  Admiralty  Rule  of  the  Supreme  Court, 
which  rule  relates  to  "suits  by  materialmen  for  supplies  or  repairs 
or  other  necessaries."  In  the  classic  language  of  Sir  Leoline  Jen- 
kins,^^  "Those  are  commonly  called  materialmen  whose  trade  it  is 
to  build,  repair  or  equip  ships  or  to  furnish  them  with  tackle  and 
provision  (necessary  in  any  kind)."  The  word  "necessary"  in  this 
connection  has  never  been  construed  in  this  country  to  mean  what 
is  absolutely  essential  to  the  needs  of  the  ship,  but  rather  what  is 
fit  and  proper  for  the  vessel  and  what  a  prudent  owner  would  order .'*^ 
On  the  other  hand,  "necessaries"  have  not  been  taken  to  compre- 
hend all  the  services  that  a  ship  may  require.**    As  used  in  the 

*^  See  Hughes,  Handbook  of  Admiralty  Law,  94,  95. 

**  Quoted  by  Sir  John  Nicholl  in  The  Neptune,  3  Hagg.  Adm.  129, 142. 

«  The  Grapeshot,  9  Wall.  (U.  S.)  129. 

**  See  Hughes,  Adm.  Law,  96-97. 
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Twelfth  Rule  the  term  "other  necessaries"  would  seem  to  mean 
other  like  necessaries,  and  to  embrace  "necessary"  materials,  fur- 
nishings, fittings,  and  appliances  of  all  kinds  appropriate  to  the 
vessel.  In  the  new  statute  the  term  is  made  to  include  specifically 
"the  use  of  dry  dock  or  marine  railway,"  an  addition  to  the  Act 
which  some  parties  have  thought  to  be  unfortunate.  It  is  therefore 
worth  while  to  consider  what  effect  the  insertion  of  these  words 
has  upon  the  meaning  of  the  word  "necessaries"  and  the  scope 
of  the  law.  If  the  use  of  a  dry  dock  or  a  marine  railway  is  a  neces- 
sary, then  why  not  the  use  of  a  dock  or  wharf;  and  if  dockage  and 
wharfage  come  within  the  scope  of  the  Act,  do  other  services  that 
may  be  rendered  to  a  ship? 

In  a  case  decided  in  1871,^  and  before  the  Twelfth  Rule  was 
amended  for  the  second  time  so  as  to  provide  once  more  for  the 
enforcement  of  liens  on  domestic  vessels,  Benedict,  J.,  was  called 
upon  to  decide  whether  an  action  in  rem  could  be  maintained  for 
"wharfage"  furnished  to  a  domestic  vessel.  In  his  opinion  the 
learned  judge  stated  that  he  had  "failed  to  discover  in  the  mari- 
time law  any  general  distinction  between  foreign  and  domestic 
vessels  in  respect  to  demands  like  this."  The  doctrine  of  The  Gen- 
eral Smith,  he  observed,  had  been  applied  by  the  Supreme  Court 
only  to  the  contracts  of  materialmen,  ought  not  to  be  extended 
to  other  contracts,  and  a  wharfinger  was  not  a  materialman.  He 
accordingly  allowed  the  lien  notwithstanding  the  fact  that  the 
rule  of  practice  then  in  existence  made  no  provision  for  actions 
against  domestic  vessels.  The  case  of  Ex  parte  Easton,  decided 
by  the  Supreme  Court  in  1877,  made  it  questionable  whether  a 
lien  arose  for  wharfage  furnished  in  the  home  state.^®  But  Judge 
Benedict's  view  of  the  nature  of  the  service  was  acquiesced  in  by 
Addison  Brown,  J.,  in  The  AUianca,^^  in  which  case  that  learned 
judge  remarked  that  "a  wharfage  service,  as  respects  immediate 
need,  and  the  absence  of  opportunity  for  personal  dealing  or  in- 
quiry, is  most  analogous  to  towage,  pilotage,  or  salvage,  which, 
aside  from  statute,  give  a  lien  on  domestic  vessels."  It  will  be 
noted,  however,  that  the  language  used  by  the  court  is  somewhat 
guarded,  and  in  a  later  case  the  same  judge  referred  to  the  decision 
of  Benedict,  J.,  as  establishing  the  proposition  that  a  maritime  Hen 

«  The  Canal  Boat,  "Kate  Tremaine,"  5  Ben.  (U.  S.)  60. 
«  95  U.  S.  68,  75.  «  s6  Fed.  609,  613. 
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exists  for  wharfage  furnished  to  a  domestic  vessel  "when  the  wharf- 
age is  obtained  in  the  ordinary  course  of  navigation,  on  the  engage- 
ment of  the  master  or  officers  of  the  ship."  ^^  In  the  second  case 
Brown,  J.,  found  that  the  wharfage  was  not  furnished  in  the 
ordinary  course  of  navigation  or  upon  the  request  of  an  officer  of 
the  ship,  but  in  accordance  with  the  terms  of  an  unsigned  memoran- 
dum of  agreement  previously  drawn  up  between  the  libellant  and 
the  president  of  the  steamship  company.  "In  all  cases,"  says  the 
Court  (citing  The  Samuel  Marshall ^^),  "to  sustain  a  maritime 
lien  there  must  be  either  in  fact  or  by  presumption  of  law  a  credit 
of  the  ship;  and  whenever  such  credit  is  negatived  by  the  evidence, 
no  such  lien,  whether  maritime  or  statutory,  will  be  recognized." 
The  lien  was  denied  for  two  reasons:  (i)  because  the  contract  em- 
braced other  valuable  considerations,  the  supply  of  which  would 
give  no  lien  upon  the  ship;  and  (2) 

"because  the  evidence  indicates  beyond  doubt,  as  it  seems  to  me,  that 
the  dealings  were  upon  a  personal  contract  between  the  two  companies 
which  did  not  look  to  any  credit  of  the  ship,  but  only  to  the  personal 
responsibility  of  the  steamship  company." 

The  dismissal  of  the  case  was  well  justified  by  the  finding  that  the 
agreement  "embraced  considerably  more  than  ordinary  wharfage 
rights,"  and  there  was  abundant  evidence  that  the  services  were 
not  furnished  on  the  credit  of  the  vessels  concerned.  But  the  lan- 
guage of  the  court,  taken  in  connection  with  the  citation  of  The 
Samuel  Marshall,  seems  to  infer  that  in  the  case  of  contracts  made 
by  the  owner  in  person,  the  law  as  to  wharfage  is  like  the  law  govern- 
ing supplies  and  repairs,  which,  if  true,  furnishes  a  reason  why  the 
former  service  should  be  held  to  be  covered  by  the  Act  of  Congress 
in  order  that  there  may  be  uniformity  with  respect  to  the  element 
of  credit,  when  the  owner  is  a  contracting  party.  And  wharfage 
would  clearly  appear  to  be  brought  within  the  scope  of  the  Act  by 
the  specific  enumeration  among  "other  necessaries"  of  the  use  of 
a  dry  dock.  Indeed  in  The  George  W.  Elder,^°  the  District  Court 
of  Oregon  sustained  a  lien  for  "dry  dockage"  under  a  state  statute 
creating  liens  on  domestic  vessels  for  supplies,  materials,  and  "wharf- 
age," thus  indicating  that  the  services  were  regarded  as  kindred  in 
character. 

"  The  Advance,  60  Fed.  766-767.        "  54  Fed.  396,  403.        ^"  159  Fed.  1005. 
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Does  the  list  of  "other  necessaries"  end  with  wharfage?  At 
the  hearings  on  the  Act  before  the  Committees  of  Congress  the 
request  was  made  that  "towage"  be  added  after  the  word  "in- 
cluding" in  the  first  section,  because  of  the  reference  to  dry  docks 
and  marine  railways,  and  because  of  the  fact  that  there  seemed 
to  be  some  question  whether  a  lien  arose  for  towage  ordered  by 
the  owner.^^  This  amendment  was  regarded  by  the  sponsors  of 
the  Act  as  uncalled  for  and  as  undertaking  to  insert  in  the  Act  some- 
thing foreign  to  the  subject  matter  of  the  Act.  The  House  of  Repre- 
sentatives did  not  add  the  word  "towage,"  and  the  matter  was 
dropped  in  the  Senate  with  the  suggestion  that  the  Senate  Com- 
mittee state  in  its  report  that  towage  was  not  enumerated  because 
deemed  to  be  covered  by  "necessaries."  ^^  No  such  statement  was 
made  in  the  Committee's  report,  and  there  is,  therefore,  some  doubt 
as  to  the  scope  of  the  federal  statute  in  this  particular.  The  neces- 
sity that  the  law  should  be  clearly  understood  is,  however,  quite  as 
great  in  the  case  of  "towage"  as  in  that  of  "wharfage,"  for  in  The 
Daniel  Kaine^^  the  District  Court  for  the  Western  District  of 
Pennsylvania  went  so  far  as  to  say  that  the  general  maritime  law 
gives  no  lien  for  towage  rendered  at  the  home  port  of  the  tow.  This 
decision  we  believe  to  be  erroneous  and  a  misapplication  of  a  doc- 
trine relating  to  contracts  for  supplies,  repairs,  and  similar  neces- 
saries alone.  Whatever  may  be  thought  about  "wharfage"  it  is 
submitted  that  "towage"  stands  upon  a  different  footing  than 
"necessaries,"  and  belongs  in  the  class  of  "services"  with  salvage, 
for  which  a  lien  is  conferred  by  the  maritime  law  without  particular 
regard  to  the  contract,  express  or  implied,  made  for  them.  This 
distinction  between  supplies  and  repairs  on  the  one  hand,  and  ser- 
vices like  salvage  on  the  other,  is  well  stated  by  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  in  the  case  of  The  Alligator.^^ 
Says  George  Gray,  J.,  in  that  case: 

"There  are  maritime  services  which  are  usually  rendered  under  cir- 
cumstances which  make  them  so  essential  to  the  movement  of  a  vessel, 
and  to  the  performance  of  her  primary  function,  as  an  instrument  of 
commerce,  that  the  admiralty  law  presumes  they  are  rendered  on  the 

"  Cf.  The  Columbus,  67  Fed.  553. 

*»  See  the  printed  minutes  of  the  hearing  before  the  Sub-Committee  of  the  Senate 
Committee  on  the  Judiciary,  pp.  6,  7. 
"  31  Fed.  746. 
•*  161  Fed.  37,  40,  41. 


NEW  FEDERAL  STATUTE  RELATING  TO  LIENS  ON  VESSELS.  199 

credit  of  the  vessel,  in  the  absence  of  proof  to  the  contrary,  and  creates 
a  maritime  lien  in  their  favor,  independently  of  the  question  whether 
it  be  a  domestic  vessel,  or  not.  Notable  examples  are  the  lien  for  pilotage 
services,  the  lien  for  seamen's  wages,  for  towage  services  and  for  salvage 
services.  The  reasons  for  the  rule  in  these  cases  are  obvious,  and 
arise  out  of  the  necessities  of  the  situation.  .  .  .  The  peculiar  exigency 
of  the  situation  in  all  these  cases,  suppHes  the  reason  for  the  rule  of  pre- 
sumption of  lien,  as  it  has  been  long  recognized  in  the  administration  of 
the  general  admiralty  law.  The  exigency  for  such  services,  as  are  above 
enumerated,  so  generally  exists,  that  the  rule  of  presumption  of  lien  is 
sometimes  dissociated  from  the  reason  upon  which  it  is  foupded,  .  .  . 
So  a  towage  service  as  ordinarily  performed  is  a  maritime  ser\dce,  which 
from  the  peculiar  situation  of  the  parties  and  of  the  circumstances  of 
necessity  surrounding  it,  and  in  the  absence  of  proof  to  the  contrary, 
creates  a  presumption  of  credit  given  to  the  vessel  and  a  consequent  lien." 

Since  The  Daniel  Kaine^^  was  decided  by  an  inferior  court  of 
the  same  circuit  it  may  be  assumed  to  be  overruled  by  the  opinion 
quoted  above.^^  On  principle  the  lien  for  towage  would  seem  to 
depend  upon  the  character  of  the  service  rendered,  without  relation 
to  the  identity  of  the  person  giving  the  order,  and  whether  ordered 
in  the  home  port  of  the  tow  or  in  some  other  port,  unless  it  can  be 
shown  that  the  circumstances  were  such  as  to  indicate  an  under- 
standing that  the  tow  was  not  to  be  bound  for  the  services  ren- 
dered. Under  this  view  it  is  really  not  important  whether  towage 
is  to  be  construed  to  be  covered  by  the  Act  or  not,  and  we  believe 
the  same  to  be  true  of  wharfage,  although  wharfage  seems  to  be 
included  as  a  necessary,  for  the  reasons  that  have  been  set  forth. 

We  are  now  led  to  inquire  what  effect  the  new  statute  is  to  have 
upon  contracts  for  a  season.  In  Diefenthal  v.  Hamburg-Amerikan- 
ische  Packetfahrt  Actien-Gesellschaft  ^^  it  was  held  by  the  District 
Court  for  the  Eastern  District  of  Louisiana  that  an  agreement  with 
the  owners  to  supply  their  vessels  for  a  definite  period  and  at  a  fixed 
price  with  all  the  provisions  they  might  require  was  not  a  maritime 
contract.  But  this  is  a  view  which  has  not  been  taken  of  all  such 
contracts,  and  the  lien  has  been  denied  because  the  court  was  un- 
able to  find  that  the  contract  was  made  on  the  credit  of  the  vessel.^^ 

"  31  Fed.  746.  "  But  see  The  Enterprise,  181  Fed.  746,  748. 

^''  46  Fed.  397;  appeal  dismissed,  159  U.  S.  251. 

"^  See  Cuddy  v.  Clement,  113  Fed.  454;  Whitcomb  v.  Metropolitan  Coal  Co.,  122 
Fed.  941.    A  written  lease  of  a  wharf  has,  however,  been  held  not  to  be  a  maritime 
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Assuming  contracts  for  a  season  to  be  maritime,  a  lien  cannot  be 
defeated  under  the  Act  of  Congress  for  the  sole  reason  that  the 
agreement  was  made  with  the  owner.  And  unless  the  lien  is  subse- 
quently waived  it  must  appear  from  the  contract  itself  that  the 
credit  of  the  owner  alone  was  contemplated.  This  we  believe  to  be 
true  also  of  towage  services  under  the  general  maritime  law.  When 
towage  claims  have  been  dismissed  by  the  courts  in  cases  involving 
a  season  contract,  it  has  been  because  the  contract  showed  that  the 
credit  of  the  owner  was  relied  upbn,^^  or  because  of  other  reasons 
than  the  mere  fact  that  the  owner  was  a  contracting  party .^°  As 
in  the  case  of  supplies  and  repairs  no  lien  exists  for  towage  rendered 
several  vessels  as  a  plant  or  without  reference  to  any  particular 
vessel.®^  And  under  the  federal  statute,  as  under  the  general 
maritime  law,  the  things  furnished  must  at  least  be  ''appropriated" 
to  the  use  of  a  designated  vessel. ^^  For  there  can  be  no  claim  upon 
a  given  res  unless  it  be  shown  that  the  necessaries  (or  services)  were 
furnished  specifically  to  that  res.  This  is  a  most  important  con- 
sideration in  the  case  of  contracts  for  a  season  in  which  more  than 
one  vessel  is  concerned.^^ 

The  Act  of  Congress  is  perhaps  open  to  criticism  for  not  defining 
the  meaning  of  the  term  "furnish."  That  an  explicit  definition 
of  this  word  would  be  beneficial  may  be  admitted,  for  there  is  at 
present  a  conflict  of  authority  upon  the  subject.  Thus  it  is  set  forth 
in  some  cases  that  no  lien  can  exist  unless  the  supplies  and  repairs 
are  actually  used  by  or  incorporated  in  the  vessel ;  ^  while  others 
do  not  lay  down  so  strict  a  rule.^^  But  the  difficulty  of  determining 
just  where  the  line  should  be  drawn  led  to  the  omission  of  any 
definition  in  the  law,  and  the  courts,  as  heretofore,  must  decide 

contract.     The  James  T.  Furber,  129  Fed.  808.     Cf.  The  Cimbria,  156  Fed.  378, 

384-385- 

"  The  Canal  Boat  J.  M.  Welsh,  8  Ben.  (U.  S.)  211;  The  Saratoga,  100  Fed.  480, 
482. 

*°  The  Alligator,  161  Fed.  37.  Cf.  The  Columbus,  67  Fed.  553,  556,  in  the  same 
circuit. 

*i  The  Columbus,  67  Fed.  553;  The  Saratoga,  100  Fed.  480. 

62  Cf.  SewaU  v.  The  Hull  of  a  New  Ship,  i  Ware  (U.  S.)  565. 

63  The  Alligator,  161  Fed.  37. 

"  The  Cabarga,  3  Blatchf.  (U.  S.)  75;  The  Daniel  Kaine,  31  Fed.  746,  748. 

^  The  James  H.  Prentice,  36  Fed.  777.  Cf.  Aitchenson  v.  The  Endless  Chain  Dredge, 
40  Fed.  253,  254,  where  the  court,  Hughes,  J.,  said:  "It  is  her  contract  for  the  materials 
which  binds  her,  without  any  reference  to  the  delivery  or  non-delivery  of  the  articles 
bargained  for." 
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upon  the  facts  in  each  particular  case.  The  view  of  Addison  Brown, 
J.,  in  The  Vigilancia,^^  seems  to  be  the  one  now  most  generally 
recognized,  namely,  that 

"There  can  be  no  delivery  to  the  ship,  in  the  maritime  sense,  whether  of 
supplies  or  of  cargo,  so  as  to  bind  the  ship  in  rem,  until  the  goods  are 
either  actually  put  on  board  the  ship  or  else  are  brought  within  the  im- 
mediate presence  or  control  of  the  officers  of  the  ship." 

Too  much  must  not  be  expected  of  the  federal  statute.  First 
attempts  at  remedial  legislation  are  not  always  successful,  and  the 
situation  with  which  the  Act  in  question  had  to  deal  was  a  most 
difficult  one.  It  is  beheved  that  the  Act  meets  the  situation  in 
a  simple  and  direct  manner  and  that  it  furnishes  a  logical  solution 
of  the  difficulties  which  developed  in  the  law.  Neither  ship-owner 
nor  ship-furnisher  is  burdened  unduly  and  a  closer  approach  to  the 
Continental  law  is  brought  about  than  has  ever  existed  in  this 
country.  Uniformity  in  the  maritime  law  of  the  nations  is  a  desir- 
able object,  and  the  superiority  of  the  codes  of  the  civil-law  nations 
of  the  world  in  the  matter  of  liens  for  necessaries  has  long  been 
recognized. 

The  new  Act  was  passed  as  a  regulation  of  the  maritime  law  of 
the  United  States,  something  which  the  Supreme  Court  has  many 
times  asserted  that  Congress  had  the  right  to  do.^^  It  does  not 
extend  the  maritime  and  admiralty  jurisdiction  of  the  United 
States  beyond  what  the  Supreme  Court  has  stated  to  be  the  true 
limits  of  that  jurisdiction,  something  which  the  Supreme  Court 
has  declared  that  neither  the  states  nor  Congress  could  do.^^  That 
a  contract  for  necessaries  is  maritime,  even  when  made  in  the  home 
port,  was  admitted  in  The  General  Smith.^^  The  power  to  regulate 
the  admiralty  and  maritime  jurisdiction  of  the  United  States  rests 
with  Congress  alone.  The  state  statutes  deahng  with  hens  for 
necessaries  have  been  enforced  in  the  absence  of  congressional  legis- 
lation, the  situation  in  this  respect  being  much  like  the  state  pilotage 
laws,  —  to  be  enforced  until  Congress  acts.'^°    And  it  has  long  been 

«  58  Fed.  698-700. 

"  See  In  re  Gamett,  141  U.  S.  i,  14;  Butler  v.  Boston  S.  S.  Co.,  130  U.  S.  527,  556; 
The  Lottawanna,  21  Wall.  (U.  S.)  558,  577,  581,  and  cf.  The  Chusan,  2  Story  (U.  S.) 
456. 

"  Cf.  the  cases  cited  supra.  69  gee  4  Wheat.  (U.  S.)  438. 

"  The  Lottawanna,  supra,  581.  Cf.  Ex  parte  McNeil,  13  Wall.  (U.  S.)  236;  Ex 
parte  Hagar,  104  U.  S.  520. 
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assumed  that  Congress  would  some  day  pass  a  law  affecting  the 
subject  of  liens  for  necessaries.''^ 

It  is  unfortunate  that  Congress  cannot  legislate  to  supersede  the 
provisions  of  the  state  statutes  conferring  liens  for  the  construction 
of  a  vessel,  but  so  long  as  the  Supreme  Court  maintains  the  view 
that  a  contract  to  build  a  ship  is  not  maritime,  which  view  it  has 
recently  reiterated, ^^  the  constitutional  power  to  make  the  change 
does  not  appear  to  exist.  There  are,  however,  some  remaining 
features  of  the  state  laws  relating  to  liens  on  vessels  which  might 
well  be  eradicated,  for  not  a  few  of  the  state  statutes  have  under- 
taken to  provide  liens,  not  only  for  necessaries,  but  for  many  other 
claims  known  to  the  maritime  law.  In  so  far  as  these  statutes 
attempt  to  confer  a  Hen  when  one  is  already  given  by  the  general 
maritime  law,  they  are,  strictly  speaking,  of  no  effect.  And  when 
they  attempt  to  extend  the  jurisdiction  of  the  maritime  law  beyond 
the  Hmits  fixed  by  the  Supreme  Court  they  are  unconstitutional 
under  the  decision  in  The  Roanoke.'^^ 

The  common  misunderstanding  of  the  scope  of  state  authority 
in  this  particular  is  well  illustrated  by  the  recent  decision  of  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  the  case  of  Mack 
S.  S.  Co.  V.  Thompson. ^^  In  that  case  a  vessel  had  been  substan- 
tially completed  by  her  builders  but  had  not  been  delivered,  al- 
though she  was  paid  for  and  a  bill  of  sale  had  been  given  to  the 
owners.  The  vessel  was  lying  at  the  dock  of  the  shipbuilding 
company,  waiting  for  certain  fittings  which  the  builder  had  con- 
tracted to  supply.  Inasmuch  as  the  river  on  which  the  company's 
works  were  situated  was  a  small  stream,  likely  to  be  swollen  by 
spring  freshets  and  made  dangerous,  the  company  suggested  that 
the  vessel  be  moved  to  a  safer  place.  To  this  the  owners  agreed, 
and  the  shipbuilding  company  procured  the  tugs  of  the  libellant 
to  move  the  vessel.  The  towing  bill  not  being  paid,  the  towing  com- 
pany proceeded  against  the  ship  for  the  services  rendered.  In  the 
lower  court  there  was  a  decree  for  the  libellant,  from  which  the 
claimant  appealed,  contending  in  the  first  place  that  there  was  no 
admiralty  jurisdiction,  and  in  the  second  place  that  the  towage 

^1  Cf.  Bradley,  J.,  in  The  Lottawanna,  supra,  581,  582. 
^2  The  Winnebago,  205  U.  S.  354. 
"  189  U.  S.  185. 
''*  176  Fed.  499. 
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was  done  for  the  shipbuilding  company.    Says  Severens,  J.,  writing 
the  opinion  of  the  Court  of  Appeals :  ^" 

"The  stress  of  the  appellant's  contention  is  that  the  'Squire'  was  not 
a  completed  vessel  and  therefore  was  not  a  subject  for  a  maritime  lien. 
And  if  the  vessel  was  not  so  far  complete  as  to  come  within  the  range  of 
a  general  maritime  Hen  it  must  be  admitted  that,  if  there  was  nothing 
more,  this  hbel,  which  is  one  in  rem,  would  fail  for  the  lack  of  any  lien 
upon  the  vessel.  But  a  Michigan  statute  supplies  this  lack.  Section 
2  of  chapter  298  of  Compiled  Laws  of  1897  gives  a  lien  upon  watercraft 
constructed  or  being  constructed  for,  among  other  things,  'towage.'" 

Referring  to  the  decree  of  the  district  judge,  the  court  then 
says:^® 

"The  court  below  seems  to  have  put  its  decision  upon  the  ground 
that  the  '  Squire '  was  a  completed  vessel  ready  to  proceed  in  its  business 
of  navigation  on  beihg  suppUed  with  certain  incidentals  which  were  not 
a  substantive  [substantial?]  part  of  the  ship.  We  are  not  disposed  to 
controvert  that  conclusion.  But  the  condition  of  the  'Squire'  puts 
her  upon  debatable  ground  and  we  prefer  to  rest  our  own  decision  upon 
the  presence  of  the  local  statute.  The  libel  is  wide  enough  to  enable 
the  court  to  grant  relief  upon  either  ground." 

The  evidence  seemed  to  warrant  the  finding  of  the  lower  court 
that  the  "Squire"  was  a  "vessel"  within  the  meaning  of  the  mari- 
time law.  But  the  upper  court  having  some  doubt  about  the 
question  of  fact  preferred  to  affirm  the  decree  of  the  District  Court 
on  the  basis  of  the  local  state  statute,  which  gave  a  lien  for  towage 
on  watercraft  "constructed  or  being  constructed";  thus,  in  effect, 
holding  that  a  state  legislature  may  create  a  maritime  lien  which 
the  federal  courts  will  enforce  upon  a  vessel  so  incomplete  as  not 
to  be  subject  to  the  maritime  jurisdiction,  a  most  extraordinary 
result  for  a  court  of  admiralty  to  reach.  If  the  "Squire"  was  not 
a  vessel  within  the  meaning  of  the  maritime  law,  the  lien  for  towage 
given  by  the  state  statute  could  be  enforced,  if  at  all,  in  the  state 
courts  alone,  and  if  she  was,  as  the  district  judge  thought,  a  com- 
pleted vessel,  then  it  is  submitted  that  the  state  statute  was  not 
operative  inasmuch  as  the  subject  is  covered  by  the  general  mari- 
time law.  The  statutes  of  the  states  relating  to  repairs,  supplies,  and 
other  necessaries  were  passed  and  enforced  by  the  federal  courts 

"  176  Fed.  499,  501.  ^8  176  Fed.  499,  502. 
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to  remedy  a  supposed  defect  in  the  general  maritime  law,  it  being 
assumed  by  Mr.  Justice  Story  that  the  general  law  provided  no 
lien  for  such  necessaries  when  furnished  in  the  home  port.  But 
the  Supreme  Court  of  the  United  States  has  never  said  that  the 
general  maritime  law  gave  no  lien  for  towage  or  similar  services 
rendered  in  the  home  port  of  the  vessel.  No  suggestion  has  been 
made  by  that  court  of  a  defect  in  the  maritime  law  in  that  par- 
ticular, and  the  necessity  for  a  municipal  law  upon  the  subject,  as 
in  the  case  of  maritime  "necessaries,"  has  not  therefore  existed. 

It  cannot  be  doubted  that  Congress  has  the  power,  under  its 
authority  to  regulate  the  maritime  and  admiralty  jurisdiction,  to 
supersede  the  state  statutes  in  so  far  as  they  attempt  to  confer 
liens  for  maritime  services,  but  this  should  not  be  necessary;  for 
the  courts  ought  not  to  have  difficulty  in  recognizing  the  distinction 
between  what  belongs  to  the  general  maritime  law  and  what  the 
states  can  do  in  the  field  not  covered  by  that  law.  Let  us  hope  that 
the  new  federal  statute  will  be  of  assistance  in  making  the  Hne 
between  the  two  clearer  in  the  future. 

Fitz-Henry  Smithy  Jr. 

Boston,  Mass. 


SELDEN  AS  LEGAL  HISTORIAN.  205 


SELDEN    AS    LEGAL    HISTORIAN: 
A   COMMENT  IN   CRITICISM   AND   APPRECIATION. 

[Continued.] 

IV. 

SELDEN'S  aim,  then,  was  no  more  and  no  less  than  the  discovery 
of  the  historical  truth  embodied  in  truth-containing  and  truth- 
revealing  sources.  But  it  is  one  thing  to  conceive  a  noble  and 
exacting  standard  for  historical  research,  and  it  is  quite  another 
thing  to  be  prepared  to  effect,  and  actually  to  effect,  an  achievement 
worthy  of  the  standard.  Was  Selden  a  man  whose  ambitions  far 
outran  his  actual  capacities  and  his  actual  attainments?  Or,  was 
he  fitted  for  his  great  task  of  grappling  with  the  huge  mass  of  diffi- 
cult and  intricate  sources  that  barred  his  way  to  the  "sanctuary  of 
truth"  into  which  he  longed  to  enter?  And,  being  fitted  for  that 
noble  task,  did  he  actually  accomplish  it  ?  These  are  not  irrelevant 
and  impertinent  questions,  even  as  applied  to  Selden;  and  we 
must  pause  for  a  moment  to  attempt  to  answer  them. 

Both  in  natural  qualities  and  in  educational  attainments  he 
possessed  a  singularly  broad  and  effective  equipment  for  the  carry- 
ing out  of  his  purpose.  Endowed  with  a  wonderful  memory,  a 
fine  and  cool  discrimination,  an  infinite  patience  and  a  capacity  for 
intense  industry,  he  commanded  just  those  personal  characteristics 
that  are  necessary  for  the  collection,  examination,  and  mastery  of 
many  scattered  and  difficult  historical  sources.  To  these  features 
of  temperament  and  mind  Selden  added  an  erudition  so  extensive 
and  profound  that  John  Milton  but  voiced  the  opinion  of  his  age 
when  he  called  him  "the  chief  of  learned  men  reputed  in  this  land." 

If  we  may  judge  from  his  writings  themselves  —  and,  after  all,  this 
is  the  best  test  of  all  —  he  possessed  very  special  knowledge  of  all 
those  sciences  that  are  auxiliary  to  historical  science  and  that  assist 
the  historian  to  that  fuU  mastery  of  materials  which  is  so  essential 
to  the  highest  success.  His  works  furnish  indeed  abundant  evi- 
dence of  his  remarkable  learning  in  biography  and  genealogy, 


206  HARVARD  LAW  REVIEW. 

chronology,  geography  and  chorography,  sphragistics  and  heraldry, 
numismatics,  archaeology  and  art,  epigraphy,  and  last  —  but  most 
important  of  all  —  philology,  palaeography,  and  diplomatic. 

Lord  Clarendon,  one  of  Selden's  friends,  declared  that  he  was  of 
"stupendous  learning  in  all  kinds  and  in  all  languages."  Even  if 
it  be  not  literally  true,  however,  that  Selden  was  conversant  with 
all  languages,  certainly  —  as  his  works  bear  witness  —  he  had  at 
his  command  an  astonishingly  large  number  of  the  western  and 
the  eastern  tongues.  He  had  indeed,  as  we  have  already  seen,  the 
highest  opinion  of  the  value  of  philology  in  historical  inquiry.  We 
should  now  also  recognize  the  fact,  fully  and  appreciatingly,  that 
he  not  only  beheved  in  philological  studies  for  other  historians, 
but  that  he  likewise  believed  in  them  for  himself;  for  he  certainly 
used  his  thorough  philological  knowledge  to  the  best  possible  ad- 
vantage in  the  task  of  solving  his  many  problems  in  legal  history. 

If  we  remember  that  his  work  was  all  accomplished  long  before 
Mabillon  founded  the  sciences  of  palaeography  and  diplomatic  by 
his  great  treatise  De  re  diplomatica  in  1681  and  long  before  Hickes's 
monumental  work  appeared  in  1 703-1 705,  Selden's  knowledge  of 
handwritings  and  of  documents  is  also  of  great  credit  to  his  scholar- 
ship. From  the  early  days,  when  he  copied  records  for  Cotton,  on 
down  to  the  very  last  years  of  his  life  Selden  was  busy  with  manu- 
scripts; and  though  no  ecole  des  chartes  was  as  yet  ready  to  assist 
him  in  his  studies,  nevertheless,  inspired  by  his  high  scholarly  aims, 
he  learned  in  his  own  school  of  personal  examination  and  employ- 
ment of  many  unprinted  materials.  He  needed  these  materials  for 
his  own  writings  and  for  his  editions  of  the  works  of  others,  and 
he  needed  them  also  for  the  practical  purposes  of  his  clients  and  of 
Parliament;  and,  needing  them,  he  sought  out  their  secrets  by  the 
aid  of  his  own  intelligence  and  toil  and  by  the  practical  guidance 
of  other  investigators  like  himself.  Very  many  passages  of  his 
writings  not  only  disclose  a  delight  in  palaeographical  and  diplo- 
matic studies  in  and  for  themselves,  but  exhibit  also  a  discrimina- 
tion and  a  skill  in  the  actual  historical  use  of  his  materials  worthy 
even  of  work  that  is  now  done  in  the  light  of  all  that  Mabillon, 
Hickes,  Madox,  Kemble,  Hardy,  Maitland,  and  other  scholars  have 
taught  and  still  are  teaching  the  searchers  of  manuscript  sources. 

But  perhaps,  after  all,  the  most  valuable  feature  of  his  prepara- 
tion for  the  work  of  legal  historian  was  his  legal  training  itself. 
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Undoubtedly  his  activities  as  a  conveyancer,  as  an  advocate  at  the 
Bar,  and  as  a  lawyer  member  of  Parliament  largely  developed 
those  capacities  for  accurate  definition  and  statement,  for  clear 
and  subtle  analysis,  for  sound  legal  reasoning,  and  for  the  judicious 
sifting  and  use  of  evidence,  which  we  discover  in  his  writings.  By 
training  and  by  profession  an  English  common  lawyer  and  not 
himself  claiming  to  be  more  than  that,  his  legal  studies  yet  extended 
far  beyond  the  boundaries  of  the  English  law  itself.  He  was  con- 
versant with  the  legal  development  of  European  and  of  eastern 
countries,  and  we  may  feel  sure  that  if  legal  development  in  America 
had  been  in  his  day  somewhat  more  advanced  than  it  actually  was, 
he  would  have  been  conversant  with  that  too.  By  this  familiarity 
with  various  legal  systems  he  obtained  a  broad  comparative  point 
of  view  from  which  to  look  at  legal  development,  and  he  acquired 
too  a  knowledge  of  jurisprudential  notions  and  principles  that  was 
of  the  highest  moment  to  him  in  his  legal  historical  investigations. 


V. 

It  is  thus  clear  that  Selden  approached  his  sources  with  an  equip- 
ment, both  as  regards  native  qualities  and  acquired  skill  and 
knowledge,  that  promised  great  effectiveness  in  the  critical  exami- 
nation of  the  structure  and  the  meaning  of  texts,  and  great  effec- 
tiveness, too,  in  the  critical  employment  of  those  texts  in  his  his- 
torical writings.  Was  that  promise  fulfilled  ?  Was  Selden  a  really 
good  and  effective  critic  of  texts  ?  And  did  he  really  proceed  upon 
sound  methods  in  the  use  of  his  texts  for  the  discovery  of  truth 
and  the  building  up  of  his  historical  works  ? 

He  deals  harshly  with  those  who  indulge  in  "bold  but  ignorant 
criticism"  of  texts  —  and  for  the  very  reason  that  he  himself, 
whether  as  author  or  as  editor,  is  anything  but  a  bold  and  an 
ignorant  critic.  In  the  examination  of  his  materials  for  historical 
writing  he  is  indeed  quick  to  detect  a  forgery  and  a  corrupt  text. 
To  get  the  true  reading  of  a  text  he  looks  at  the  various  editions 
and  notes  their  points  of  agreement  and  disagreement;  he  com- 
pares also  the  printed  copy  with  the  text  of  the  manuscript;  and 
he  examines  transcripts  from  the  records  and  from  other  sources. 
He  takes  account  of  glosses.  In  the  assignment  of  a  text  to  its  right 
date  he  employs  not  only  his  knowledge  of  palaeography  and  diplo- 
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matics,  but  also  his  knowledge  of  the  history  of  law.  His  words 
in  the  preface  to  his  edition  of  the  works  of  Hengham  may  be  looked 
upon  not  only  as  an  excellent  expression  of  the  high  aims  of  an 
imaginary  ideal  editor  of  texts,  but  also  as  a  true  and  enlightening 
account  of  Selden's  own  efforts  in  his  own  editorial  work.  He 
remarks : 

"  Though  divers  copies  of  Hengham  were  examined  in  preparing  this, 
yet  could  not  a  perfect  one  be  extracted  from  them  all.  As  one  helped 
another,  choice  was  so  made  that  this  might  be  the  best;  which  yet  is 
not  without  many  faulty  passages.  So  faithfully  it  is  published  from 
the  manuscripts  that  even  the  false  language,  which  by  consent  of  old 
copies,  appeared  not  to  be  the  transcriber's,  but  proceeded  from  the 
age's  either  negligence  or  ignorance,  is  religiously  retained.  So  should 
the  lost  monuments  of  antient  writers  be  given  to  the  pubHck;  so  should 
we  abstain  from  wronging  their  manes.  Some  places,  that  the  erring 
hands  of  such  as  antiently  copied  him  corrected,  are  by  way  (amongst 
other  observations  collected  in  the  heat. of  the  press)  noted,  and  either 
by  conjecture  restored,  explained,  or  marked  with  asterisks,  left  to  better 
judgment.  The  varying  of  letter  in  the  print,  is  only  to  lead  the  reader's 
eye  the  sooner  to  what  he  may  look  after." 

After  he  has  once  accepted  his  sources  as  authentic,  he  then 
carefully  weighs  them  individually,  one  by  one,  and  assigns  to  each 
its  proper  place  of  importance  in  the  construction  of  his  historical 
account.  Thus,  he  looks  upon  a  final  concord  as  an  authority  of 
exceptional  standing  in  the  time  of  Henry  II.  Of  many  chartularies 
that  of  the  abbey  of  Abingdon  is  singled  out  and  given  first  place 
in  his  narrative,  because  of  its  special  importance.  Upon  a  certain 
point  the  Venerable  Bede  is  preferred  to  the  Monk  of  Malmesbury, 
for  the  reason  that  Bede  "might  better  have  known."  Sometimes 
he  fully  accepts  the  statements  of  other  writers;  sometimes  he  re- 
fuses to  place  entire  credence  in  them;  and  sometimes  he  rejects 
them  quite. 

Looking  now  for  a  moment  not  at  his  criticism  of  sources  as 
such,  but  rather  at  ^is  method  of  employing  them  in  the  building 
up  of  his  historical  narrative,  we  find  that  his  fundamental  aim  is 
to  present  the  authorities  as  a  ground  for  the  fullest  "freedom  of 
the  reader's  judgment."  As  "a  ground  of  free  judgment"  the 
sources  themselves  are  very  often  "delivered  at  large."  Important 
though  it  be,  in  forming  an  independent  judgment,  to  see  the  very 
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words  of  the  sources  themselves,  there  is  no  doubt  that  Selden 
carries  altogether  too  far  his  habit  of  inserting  in  his  writings  great 
undigested  masses  from  the  text  of  his  authorities;  for  this  feature 
of  his  work  checks  the  flow  of  thought  in  an  irritating  way  and 
interferes  seriously  with  the  reader's  grasp  of  the  whole  argument. 
But  this  inclusion  of  the  texts  themselves  forms  part  of  Selden's 
plan  to  let  the  sources  and  the  sources  alone  speak  the  historical 
truth  that  he  is  desirous  of  conveying  to  the  reader.  "I  would  not 
wish  my  history,"  he  affirms,  "should  gain  any  strength  of  truth 
from  my  name  alone,  but  from  my  authorities  cited."  His  task 
consists  in  showing  the  facts  of  history  as  they  are  contained  in 
reliable  sources  —  and  there  his  duty  ends.  The  reader  himself 
may  use  these  facts  of  history  to  argue  great  points  of  polity  and 
philosophy  —  yet  in  that  Selden,  as  an  historian  merely,  has  no 
part.  But  of  course  he  does  much  —  very  much  —  more  than 
simply  present  the  bare  text  of  his  sources.  He  uses  his  authorities 
as  a  basis  for  his  own  account  of  historical  fact;  and  he  assumes 
that  he  must,  in  the  cause  of  historical  truth,  draw  conclusions  and 
inferences  of  various  sorts  from  his  sources.  This  is  not  going 
beyond  the  facts.  It  is  merely  a  way  of  ascertaining  and  setting 
forth  the  facts. 

What  Selden  insists  on  doing  is  to  present  the  necessary  and  most 
trustworthy  sources  in  support  of  his  contentions  as  to  what  the 
facts  of  the  past  have  been;  and  when  he  has  accompHshed  that, 
the  citation  of  other  and  lesser  authorities  is  a  "busy  vanity  of 
hours"  with  which  he  has  no  patience.  His  principle  is  stated  in 
the  preface  to  the  Titles  of  Honour.  He  says  here:  "I  have  used 
authorities  of  best  choice,  without  the  vain  ambition  of  citing  more 
than  I  needed.  The  best  or  first  I  took  always  for  instar  omnium J^ 
In  the  preface  to  his  History  of  Tithes  he  tells  us  that  his  "testi- 
monies were  chosen  by  weight,  not  by  number";  and  in  his  reply 
to  Tillesley's  attack  upon  him  he  again  asserts  —  with  a  thrust  at 
Tillesley:  "I  affected  weight  [of  authorities],  but  the  doctor  only 
number." 

Having  selected  his  authorities,  he  next  proceeds  to  interpret 
them,  and  to  use  them  in  the  erection  of  his  historical  fabric.  He 
brings  all  his  care,  all  his  skill,  and  all  his  erudition  to  bear  in  the 
interpretation  of  words  and  passages  in  his  sources.  Sometimes 
he  seeks -the  advice  of  learned  friends  as  to  difficult  points.    But 
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he  believes  firmly  in  "liberty  of  interpretation"  for  every  one,  and 
takes  fuU  responsibility  for  his  own  efforts  to  arrive  at  the  mean- 
ing of  his  authorities.  He  frequently  gives  in  a  summary  way  the 
contents  or  essence  of  his  sources,  such  as  statutes  and  charters. 
He  often  —  very  often  —  compares  and  checks  his  sources  one  with 
another,  manuscript  with  printed  copy,  primary  with  secondary, 
doom  and  charter  with  chronicle,  law  treatise  with  year  book  and 
plea  roll;  and  he  notes  and  explains  their  points  of  agreement  and 
of  disagreement,  in  order  that  he  may  ascertain  the  historical  truth. 
In  a  truly  inductive  way  he  bases  conclusions  upon  his  sources  as 
to  the  existence  or  non-existence  of  rules  and  principles  and  institu- 
tions. But  he  is  cautious  and  will  not  conclude  in  a  point,  either 
one  way  or  the  other,  without  sufficient  evidence;  and  he  insists 
too  on  viewing  the  sources  in  their  historical  setting  and  on  look- 
ing behind  the  sources  to  ascertain  whether  actual  practice  may 
not  be,  after  all,  at  variance  with  them.  Sometimes  he  gathers  up 
the  testimony  of  his  sources,  either  at  the  beginning  or  at  the  end 
of  a  long  discussion,  into  a  short  summary.  He  points  out,  if  pos- 
sible, errors  in  the  historical  work  of  others;  and,  though  he  has 
the  courage  of  his  historical  scholarship  and  conviction,  he  is  also 
not  afraid  to  admit  that  he  himself  may  err  and  that  on  certain 
points  he  either  is  or  may  be  ignorant. 

We  stated  just  now  that  he  employed  inductive  processes  in 
arriving  at  historical  fact.  In  a  ver^'  true  sense  his  whole  method 
was  essentially  and  fundamentally  an  inductive  method;  and  it 
was  largely  because  he  proceeded  upon  this  scientific  method  that 
he  had  such  slight  regard  for  Tillesley  and  others  who  operated 
upon  quite  different  principles.  In  more  than  one  passage  he  hit 
hard  at  those  who  look  only  for  proof  of  their  own  pet  theories  and 
shut  their  eyes  to  all  evidence  that  tends  to  prove  the  contrary. 
"Nay,"  he  asks  in  his  reply  to  Tillesley,  "do  not  my  examples 
largely  shew,  that  the  layman  was  the  sole  grantor  still  ?  And  for 
his  [Tillesley]  telling  you  that  against  me,  that  the  patron  gives 
them  the  bishop.  What  colour,  what  one  syllable  of  colour  is  there 
for  any  such  thing  in  his  whole  charter  of  Gundulphus  ?  But  he 
would  have  it  so,  and  therefore  he  thought  that  everything  proved 
it  so."  "And  he  [Tillesley],"  says  Selden,  "fellows  the  common 
example  of  them  which  have  their  brains  converted  into  their 
chosen  conclusions,  and  then  think  everything  they  meet  withal, 
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proves  what  they  dote  on."  In  another  passage  he  loses  patience 
with  Tillesley  and  asks:  "Is  this  your  logick,  doctor?  We  use  no 
such  in  the  Inns  of  Court."  This  phrase  —  "We  use  no  such 
[logic]  in  the  Inns  of  Court"  —  discloses  to  us  perhaps  the  cause  of 
Selden's  insistence  upon  inductive  processes  in  historical  inquiry. 
As  a  barrister  he  used  those  processes  in  the  study  and  employment 
of  one  highly  important  set  of  legal  sources  —  the  reports  of  de- 
cided cases.  As  a  legal  historian  he  applied  those  same  processes 
in  his  endeavour  to  make  his  historical  sources  tell  him  the  story 
of  the  past. 

VI. 

We  must  nov/  examine  Selden's  historical  wOrks  with  the  object 
of  observing  what  method,  or  methods,  he  employed  in  the  arrange- 
ment of  his  subject-matter.  Did  he  adopt  the  historical  method, 
or  did  he  adopt  the  systematical  method,  or  sometimes  the  one 
and  sometimes  the  other  ?  And  did  he  ever  use  the  comparative 
method? 

In  his  Purpose  and  End  in  Writing  the  History  of  Tithes,  Selden 
remarks  that  his  work  on  tithes  is  "framed  according  to  succession 
of  time"  and  that  every  such  history  should  be  similarly  con- 
structed. This  phrase  —  "framed  according  to  succession  of 
time"  —  provides  us  with  a  clue  from  his  own  pen  as  to  the  usual 
method  which  he  adopted  in  the  arrangement  of  his  materials; 
for  it  will  be  found  that  he  usually  constructed  his  works  upon  the 
historical  method.  This  plan  enabled  him  to  follow  the  "thread 
of  time"  by  arranging  his  subject-matter  in  periods  and  by  then 
sharply  marking  off  the  one  period  from  the  other  through  the 
individual  and  distinctive  characteristics  of  each.  The  historical 
plan  or  method  was  used  in  the  History  of  Tithes;  and  it  was 
adopted  also  in  Of  the  Office  of  Lord  Chancellor,  The  Original  of 
Ecclesiastical  Jurisdiction  of  Testaments,  The  Disposition  of  Intes- 
tate's Goods,  and  in  other  works. 

But  Selden  has  not  made  the  mistake  of  marking  off  his  periods 
one  from  the  other  stiffly  and  arbitrarily  by  mere  dates  or  by  mere 
single  events.  He  has  not  made  this  mistake  just  because  of  his  vast 
and  intimate  knowledge  of  the  past  and  just  because  of  his  true 
historical  sense  and  skill;  for  he  saw  clearly  that  human  develop- 
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ment  is  a  gradual  development,  and  that  the  lines  to  be  drawn 
by  the  historian,  in  indicating  the  stages  of  progress,  should  be 
wavy  and  flexible,  not  rigid  and  inflexible  lines.  We  may  take  the 
History  of  Tithes  as  an  illustration.  At  first  sight  this  work  does 
not  bear  out  the  contention,  for  in  it  Selden  divides  the  Christian 
era  into  four  periods,  each  covering  four  hundred  years,  separated 
one  from  the  other  by  the  years  400,  800,  1200,  and  1600.  But 
it  should  be  well  noted  that  he  is  careful  to  allow,  at  each  boundary 
between  these  periods,  a  latitude  of  about  twenty  years  for  the 
free  play  of  forces  and  events  that  distinguished  the  passing  from 
one  period  on  into  the  next;  and  that  he  is  careful  also  to  show 
us  that  there  is  some  real  reason  why  the  years  of  latitude  between 
the  periods  really  mark  a  transition  from  one  to  the  other.  Thus, 
he  shows  us  that  not  until  the  close  of  the  first  period  can  it  be 
proved  that  tenths  were  paid;  that  the  beginning  of  the  third 
period  is  marked  by  the  exaction  of  tithes  by  the  Church ;  and  that 
the  first  part  of  the  period  from  about  1200  to  about  i6c»o  is  dis- 
tinguished by  the  growing  power  of  Canon  Law. 

In  all  his  writings  on  English  legal  development  where  the  his- 
torical method  of  arrangement  has  been  adopted  he  displays  this 
same  care  in  marking  off  and  distinguishing  periods.  In  general 
he  divides  the  whole  legal  history  of  England  into  the  period  of  the 
Anglo-Saxons  and  the  age  from  the  Norman  Conquest  down  to  his 
own  day;  but  he  also  notes  various  minor  periods  within  the  broad 
limits  of  these  greater  periods,  and  these  minor  periods  are  usually 
marked  off  one  from  the  other,  for  some  good  historical  reason, 
by  the  reigns  of  prominent  kings  like  Alfred,  ^Ethelstan,  Edgar, 
Henry  II,  John,  Henry  III,  and  the  early  Edwards. 

His  firm  grasp  of  the  past  and  his  keen  sense  for  the  historical 
method  are  also  manifested  by  his  frequent  references,  often  in 
picturesque  terms,  to  great  periods  of  development  that  are  not 
narrowly  limited  by  any  definite  boundaries.  Thus,  in  one  place 
he  speaks  of  "inmost  antiquity"  and  "the  later  ages  "  and  in  other 
places  of  "primitive  times"  and  "the  later  ages,"  of  "the  eldest 
times  of  Christianity"  in  England,  and  of  "the  antientest  times 
that  we  have  in  our  year  books."  Similarly  he  sometimes  sums  up 
and  contrasts  immense  periods  of  legal  development  in  England  by 
referring,  for  instance,  to  "the  common  laws  of  this  Kingdom  in 
antient  time,"    "the  later  common  law,"  and  "the  practised  law 


SELDEN  AS  LEGAL  HISTORIAN.  213 

of  this  day."  It  is,  too,  because  his  sense  for  historical  periods  is 
so  finely  developed  and  because  he  believes  that  only  by  the  noting 
of  periods  —  only  by  the  "most  exquisite  touchstone"  of  syn- 
chronism —  can  historical  truth  be  properly  revealed,  that  he 
frequently  admonishes  the  reader  to  distinguish  the  "times"  and 
is  hard  upon  those  who  either  fraudulently,  or  perhaps  only  negK- 
gently  or  ignorantly,  confuse  them. 

In  the  writings  composed  according  to  the  historical  method 
there  is  usually  some  attempt  to  arrange  the  subject-matter  for  each 
period  in  a  systematic  way.  But,  for  the  most  part,  this  attempt  is 
not  very  successful ;  and  —  at  any  rate  judged  by  standards  of  the 
present  day  —  there  sometimes  seems  to  be  rather  the  absence  than 
the  presence  of  anything  that  may  be  truly  called  a  systematic 
arrangement.  We  may  look  for  a  moment  at  the  History  of  Tithes 
as  an  illustration  of  his  attempt  at  order.  In  the  Purpose  and  End 
in  Writing  the  History  of  Tithes  Selden  tells  us  that  in  this  history 
he  took  up  three  matters:  (i)  the  laws  in  regard  to  tithes,  (2)  the 
actual  practice  of  paying  them,  and  (3)  the  opinions  held  touching 
them.  In  general  we  find  that  this  threefold  arrangement  lies  at  the 
basis  of  his  treatment  of  the  materials  in  each  period;  and,  in  ad- 
dition, that  he  takes  up  at  times  certain  special  topics  in  a  more  or 
less  systematic  fashion.  Thus,  for  example,  in  the  period  from  about 
1200  to  about  1600  he  gives  the  opinions  of  the  divines,  for  purposes 
of  "method,"  in  a  "threefold  difference";  and  in  his  account  of 
tithes  in  England  he  arranges  in  a  fivefold  classification  —  "for 
order's  sake"  —  all  the  original  proceedings  in  temporal  courts 
with  regard  to  tithes.  One  might  give  many  other  illustrations  of 
ordered  treatment  of  his  subject-matter  within  the  separate  periods; 
but  somehow  one  feels  that  in  this  matter  of  systematic  arrange- 
ment his  work  lacks  the  lucidity  And  the  strength  that  one  might 
have  expected  from  him. 

While  some  of  Selden's  works  on  legal  development  are  thus 
fashioned  after  the  historical  method  of  arrangement  according  to 
periods,  still  others  are  fundamentally,  or  wholly,  constructed  upon 
the  systematic  method.  The  Titles  of  Honour  is  an  example  of  this. 
Selden  divides  this  work  into  two  great  parts.  In  the  first  part 
he  takes  up  the  so-called  "supreme,"  and  in  the  second  part  the 
so-called  "subordinate"  titles  of  honour,  and  in  general  he  takes  up 
the  history  of  each  title  by  itself  from  its  origin  on  down  throughout 
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its  existence.  Further  illustrations  of  his  systematical  method  of 
arranging  his  subject-matter  are  the  Privileges  of  the  Baronage  of 
England  and  the  Judicature  in  Parliament;  for,  although  these 
works  were  not  written  primarily  for  scientific  historical  purposes, 
but  rather  for  practical  purposes  of  Selden's  own  day,  they  never- 
theless trace  the  history  of  the  various  topics  included  within  the 
scope  of  their  systematical  arrangement  of  subject-matter.  In 
the  Privileges  of  the  Baronage  of  England,  for  instance,  the  main 
division  of  the  work  is  into  two  parts  which  treat  respectively  of  the 
privileges  of  the  baronage  collectively  as  "one  estate  together  in 
the  upper  house"  of  ParHament  and  of  their  privileges,  "as  every 
one  of  them  is  privately  a  single  baron."  But,  although  the  grand 
outline  or  scheme  of  the  work  is  thus  systematical  instead  of  his- 
torical, nevertheless,  under  each  separate  heading  of  each  of  the 
two  parts,  the  matter  is  taken  up,  at  any  rate  partially,  from  the 
historical  point  of  view;  for  Selden  has  largely  adopted  the  chrono- 
logical order  in  the  presentation  of  his  precedents. 

Whether  Selden  wrote  his  work  after  the  historical  or  after  the 
systematical  method  he  frequently  also  adopted  the  principle  of 
comparison.  His  wide  studies  in  the  legal  systems  of  many  eastern 
and  western  lands  gave  him  the  broad  outlook  and  the  knowledge 
necessary  to  a  comparative  historian  of  law.  In  various  passages 
in  his  writings  he  expresses  his  own  sense  of  the  importance  of 
comparative  studies,  but  in  no  passages  more  clearly  than  in  the 
prefaces  to  the  History  of  Tithes  and  Titles  of  Honour  and  in  the 
End  and  Purpose  of  Writing  the  History  of  Tithes.  There  is  here  a 
perception  of  the- fundamental  maxim  of  all  comparative  studies, 
that  the  two  or  more  things  to  be  compared  must  first  of  all  be 
studied  and  known  separately  and  individually,  and  that  only  then 
can  a  comparison  prove  of  any  theoretical  or  practical  value.  He 
sees  indeed,  with  great  clearness,  the  necessity  of  studying  by  itself 
the  history  of  law  in  each  country  and  in  each  age,  in  order  that  the 
results  thus  obtained  may  be  made  the  basis  of  an  inductive  com- 
parison. By  proceeding  in  this  fashion  the  comparative  legal  his- 
torian may  note  the  features  that  are  common  to  the  development 
of  law  in  many  countries  and  in  many  ages  and  also  the  features 
that  are  peculiar  to  one  or  more  countries  or  one  or  more  ages.  In 
this  way  too  .the  influences  of  one  legal  system  upon  another  may 
be  definitely  traced,  and  the  great  outlines  of  legal  development 
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throughout  the  centuries  may  be  drawn  with  some  scientific  pre- 
cision and  thus  with  actual  helpfulness  in  the  guidance  of  the  present 
and  future  generations  of  men.  It  is  this  world-wide  survey  of  legal 
development  which  strikingly  characterises  the  work  of  Selden  and 
makes  it  of  lasting  significance  in  the  history  of  comparative  legal 
studies. 

Selden's  writings  are  full  of  his  legal  historical  comparisons,  but 
in  certain  of  his  works  he  has  adopted  this  method  more  extensively 
and  profitably  than  in  others.  His  oriental  works,  such  as  the  Uxor 
Ebraica,  the  De  Synedriis  Veterum  Ebraeorum,  and  the  De  Jure 
Naturali  et  Gentium,  contain  valuable  studies  in  comparative  legal 
history,  as  do  also  his  Titles  of  Honour,  his  History  of  Tithes,  and  cer- 
tain of  his  other  works.  One  illustration  may  be  given  of  the  use 
Selden  made  of  these  comparative  studies  in  throwing  light  on  legal 
development.  In  the  History  of  Tithes  he  shows,  primarily  by  the 
comparative  method,  how  the  modification  of  ecclesiastical  canons 
by  the  common  law  of  the  land  was  not  peculiar  to  England  alone, 
but  was  also  to  be  observed  in  many  other  countries. 

VII. 

Selden's  defective  literary  style  is  perhaps  the  chief  reason  why 
his  learned  tomes  are  now  little  read  except  for  reference  and  why 
his  fame  in  literature  rests  fundamentally  upon  his  Table  Talk  and 
upon  that  alone.  Stilted,  harsh,  prolix,  obscure,  cumbrous,  em- 
barrassed —  these  are  the  words  that  the  Hterary  critics  have  used 
and  these  are  the  words  that  in  general  his  style,  both  Latin  and 
English,  properly  merits;  and,  yet,  not  all  his  works  deserve  all 
these  hard  words,  and  in  most  of  them,  indeed,  there  are  good 
qualities  of  style  that,  in  all  justice,  should  receive  due  recognition 
and  praise. 

Probably  no  better  illustrations  of  his  stilted  and  cumbrous  style 
can  be  found  than  in  his  England's  Epinomis,  Analecton  Anglo- 
Britannicon,  Jani  Anglorum  Fades  Altera,  and  The  Duello.  But,* 
if  it  be  unfair  to  judge  him  by  his  early  and  less  mature  writings,  an 
examination  of  his  later  and  greater  works,  such  as  the  Titles  of 
Honour  and  the  History  of  Tithes,  will  clearly  show  that  even  they, 
though  undoubtedly  marking  a  great  advance  toward  naturalness 
and  lucidity,  retain  nevertheless  to  a  certain  extent  the  old  char- 
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acteristics.  Indeed,  the  English  writings  are  weighed  down  by- 
countless  quotations  from  the  many  original  sources  and  foreign 
literatures  of  which  Selden  was  master.  Statements  are  frequently 
limited  and  restricted  by  long  parentheses  that  all  too  often  prevent 
a  ready  grasp  of  the  whole  thought  intended  to  be  conveyed.  Some- 
times matter  is  inserted  that  is  really  appropriate  to  some  other 
part  of  the  discourse  and  should  have  been  placed  there.  Occa- 
sionally sentences  are  almost  hopelessly  involved  and  of  inordinate 
length.  Subsidiary  and  explanatory  matter  is  often  introduced 
to  such  an  extent  that  the  reader's  attention  is  wearied  and  taken 
from  the  main  argument.  So,  too,  the  reader  is  frequently  —  very 
frequently  —  led  off  into  digressions  of  all  sorts,  sometimes  on 
relevant,  but  perhaps  even  more  often  on  irrelevant  topics.  These 
and  similar  features,  occasioned  partly  by  Selden's  remarkable 
memory  of  the  many  things  he  has  read  and  partly  by  a  certain 
disregard  of  Uterary  proprieties,  constantly  check  the  flow  of  thought 
and  thus  seriously  interfere  with  the  ready  and  sure  gra^  of  the 
whole  argument. 

At  the  same  time  it  must  be  admitted  that,  though  Selden  has 
many  sentences  and  parentheses  of  great  length  and  complexity, 
both  his  sentences  and  his  parentheses  are  in  most  instances  short. 
Usually  his  parentheses  elucidate  his  meaning  by  limiting  or  ex- 
plaining more  general  statements  in  the  main  body  of  the  text. 
In  general,  too,  his  cross-references  assist  in  clarifying  the  thought; 
though  some  of  them  more  properly  belong  in  footnotes  or  marginal 
comments  than  in  the  discourse  itself.  Even  though  the  insertion 
of  great  masses  of  original  sources  be  in  Selden's  hands  a  defect 
of  style,  it  has  nevertheless  its  good  side  in  giving  the  reader  a 
greater  opportunity  of  passing  a  free  and  independent  judgment. 
It  should  also  not  be  forgotten  that  Selden  exercises  much  skill 
in  framing  perspicuous  definitions  and  in  choosing  appropriate 
individual  words  as  well  as  clear  and  striking  phrases.  In  many 
sentences  and  shorter  passages,  too,  his  style  rises  to  a  high  level 
'of  lucidity,  forcefulness,  and  freedom  from  the  choking  effect 
produced  by  the  insertion  of  masses  of  original  sources  and  by  the 
indulgence  in  long  and  wearisome  digressions. 

Selden's  style  is  ordinarily  quite  solemn  and  grim  enough  for  the 
most  solemn  and  grim  of  his  readers;  but  at  times  this  grey  sky  is 
lighted  up  by  quaint  and  striking  verses  culled  from  many  an  out- 
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of-the-way  place,  by  vivid  and  picturesque  descriptions,  and  by 
flashes  of  humour  and  sarcasm.  Take,  for  example,  his  descrip- 
tion in  The  Duello  of  one  of  the  ''combats  upon  imposed  crimes." 
"John  of  Ansley,  Knight,"  writes  Selden,  "appealed  Thomas 
Catrington,  esquire,  of  treason,  viz.,  that  he  for  a  great  sum  of 
money  yielded  up  the  castle  of  St.  Saviour's  in  the  isle  of  Constan- 
tine  in  France  to  the  French,  when  as  he  might  well  have  defended 
it,  having  sufl&cient  of  all  provision,  in  qua  causi  cum  eodem  armi- 
gero  armorum  lege  obtulit  se  pugnaturum.  The  matter  was  upon 
divers  doubts  and  obstacles  delayed  in  Edward  the  Third's  life- 
time, and  proceeded  as  little  until  3  Richard  II.  .  .  .  Day  was 
appointed,  and  the  place  at  Westminster.  An  exceeding  conflux 
of  people  was  from  all  parts  of  the  kingdom.  ...  A  little  time 
after,  the  defendant  is  thus  demanded.  'Thomas  of  Catrington, 
defendant,  appear  to  defend  thy  cause,  for  which  Sir  John  of  Ansley, 
knight  and  appellant,  hath  publickly  and  in  writing  appealed 
thee,'  and  thus  thrice  by  an  herald.  At  the  third  proclamation,  the 
esquire  appears  mounted  on  a  steed.  .  .  .  The  esquire  entering  the 
lists  on  foot,  the  constable  and  marshal  produce  a  certain  indenture 
made  before  them,  by  consent  of  the  parties,  containing  the  articles 
of  the  accusation,  which  were  there  publickly  read.  Catrington 
began  to  offer  exception  at  some  of  them,  thereby  thinking  to  have 
somewhat  extenuated  the  blots  laid  on  him.  But  the  Duke  of 
Lancaster  seeing  him  in  delays,  with  an  oath  openly  menaced  him, 
that  unless,  according  to  the  Duello-laws,  he  would  admit  all  in 
the  indenture,  which  was  drawn  by  his  assent^^  as  free  from  being 
taxed  for  insufficiency  of  form,  he  should  be  presently  drawn  and 
hanged  as  a  traitor.  Whereupon  the  esquire  ceased  from  his  ex- 
ceptions, and  intended  only  the  combat.  [Each  combatant  took 
oath  of  the  truth  of  his  cause,  and  that  he  was  free  from  all  use  of 
magic]  The  combat  itself  follows  between  them.  First  lances, 
then  swords,  afterwards  fauchions  are  their  weapons.  The  esquire 
had  still  the  worst,  even  until  Ansley,  although  with  some  hazard 
and  doubt  (as  you  may  see  in  the  author)  got  the  adjudged  victory." 
At  one  place  on  the  History  of  Tithes  Selden  says  half  facetiously 
and  half  seriously:  "[This]  is  well  justified  by  an  old  rimer,  that 
in  verse,  which  would  grieve  Apollo's  heart  to  hear,  sings  [bishop] 
Athelbero's  liberahty  to  the  monastery  and  expresses  the  tithes 
of  fourteen  villages,  and  other  places  given  by  him,  and  then  comes 
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to  two  churches,  that  he  afterwards  appropriated  to  it,  Bishorst 
and  Ichorst,  and  names  them  only  as  they  had  bans  or  Umits  and 
parishioners;  as 

"  '  Bishorst  aim  bannis,  bannos  cum  parochianis, 
Ichorst  cimi  bamiis,  bannos  cum  parochianis.' " 

There  is  quiet  humour  in  the  remark  that  the  law  in  Scotland  is 
as  he  has  stated,  "if  we  may  beUeve  the  author  [who  says  so],  for 
though  he  speak  very  good  language,  yet  he  is  of  no  such  sound 
credit." 

The  Admonition  to  the  Reader  of  SempiVs  Appendix  and  the 
Reply  to  Tillesley's  Animadversions  upon  the  History  of  Tithes  are 
full  of  good  things,  and  must  be  appreciated  by  any  lover  of  the 
quieter  art  of  effective  polemics.  Thus,  in  the  Reply,  he  refers 
with  sly  sarcasm  to  Tillesley's  sixteenth  animadversion:  "For 
that  of  Christmas  day,  I  refer  it  to  any  man,  that  can  but  read, 
whether  St.  Chrysostom  do  not  expressly  say,  that  he  learned  it 
in  the  west.  If  the  doctor  [Tillesley]  had  told  you,  there  had  never 
been  a  St.  Chrysostom,  I  could  but  have  referred  you  to  the  books 
that  mention  him."  In  another  place  he  drily  remarks  at  the  end 
of  a  reference  to  one  of  Tillesley's  animadversions:  "Unless  you 
[reader]  think  it  unmannerly  to  ask  him,  what  he  cannot  tell  you; 
do  so  much  as  ask  him,  what  he  meant  here  ?"  A  page  or  two  fur- 
ther on,  in  reference  to  another  point  made  by  Tillesley,  Selden 
concludes:  "But  here  the  subject  is  such  a  thing,  that  the  doctor 
may  be  pardoned  for  talking  he  knows  not  what,  in  it."  Again, 
he  asks:  "And  why,  good  doctor  [Tillesley],  should  the  word  kings 
there,  make  me  think  more  of  Charles  Martell,  than  that  the  meeting 
with  the  word  doctor  anywhere,  should  presently  make  me  think. 
of  doctor  Tillesley  ?" 

VIII. 

When  the  history  of  English  legal  science  comes  to  be  written  — 
as  some  day  it  will  be  —  the  "legal  antiquaries"  of  the  earlier  half 
of  the  .seventeenth  century  will  receive  that  attention  which  they 
merit.  Too  apt  are  we  to-day  to  forget  these  earHer  historians  of 
law  and  to  fancy  that  only  in  our  own  time  have  scholars  seriously 
turned  their  attention  to  the  tracing  of  English  legal  development. 
It  was  these  earUer  scholars  —  Camden,  Cotton,  Spelman,  Hale, 
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Selden,  and  others  like  them  —  who  laboured  at  the  founding  of  a 
school  of  English  legal  history;  and  upon  their  labours  all  subse- 
quent centuries  have  built.  Clear  discernment  of  the  value  of  legal 
historical  studies  and  effective  work  in  the  sources  themselves,  so 
characteristic  of  the  antiquaries  of  three  hundred  years  ago,  formed 
a  scholarly  tradition  that  has  lasted  from  that  day  to  this.  Though 
the  chiefest  fruits  of  that  tradition  have  come  to  us  in  our  own  age 
in  the  treasured  works  of  such  legal  historians  as  Stubbs  and  Mait- 
land  and  Ames,  we  do  well  to  remember  that  the  glory  of  inaug- 
urating this  tradition  of  sound  and  useful  learning  in  the  records 
of  England's  legal  past  belongs  not  to  the  later,  but  to  the  earlier 
scholars. 

The  present  article  is  offered  but  as  a  sHght  and  fragmentary  com- 
ment upon  the  writings  of  one  —  and  perhaps  the  greatest  and  most 
brilliant  —  of  those  early  legal  historians.  Further  and  more  thor- 
ough study  of  the  work  of  Selden  will,  it  is  beHeved,  only  increase 
our  respect  for  his  ideals  and  attainments.  Our  debt  to  him  con- 
sists fundamentally  in  three  things  of  the  highest  importance:  his 
noble  conception  of  history  and  of  the  office  of  the  historian,  his  ex- 
ample in  sound  historical  method,  his  contribution  to  knowledge  of 
legal  development  in  England  and  in  other  countries.  In  respect 
of  these  things  he  was  a  worthy  co-worker  with  the  best  legal  his- 
torical scholars  of  the  Europe  of  his  time;  and  now,  three  hundred 
years  later,  he  is  worthy  to  be  given  a  place  among  the  ablest  repre- 
sentatives of  the  historical  and  comparative  school  founded  by  his 
labours  and  the  labours  of  other  scholars  like  him  and  destined  to 
achieve  even  greater  things  in  the  future  than  it  has  achieved 
hitherto.  Though  great  progress  has  been  made  in  the  centuries 
since  Selden's  time,  still,  much  the  same  standard  in  aims  and 
methods  and  achievements  that  we  find  in  present-day  scholars 
we  find  also  in  him.  It  was  fitting  that  his  name  should  be  given 
to  the  society  recently  founded  "to  encourage  the  study  and  ad- 
vance the  knowledge  of  the  history  of  English  law."  It  is  also 
fitting  that  his  own  efforts  in  that  behalf  should  be  more  thoroughly 
known  and  appreciated. 

Harold  D.  Hazeltine. 

The  University  of  Cambridge. 
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The  Meaning  of  "Legislature"  in  the  Federal  Constitution.  — 
In  the  federal  Constitution,  exclusive  of  amendments,  the  word  "Legis- 
lature" (or  its  plural)  occurs  altogether  thirteen  times;  in  ten  different 
connections,  always  meaning  the  state  legislature.  The  question  sug- 
gests itself  whether  the  term  is  used  in  its  popular  sense  of  the  periodical 
representative  assembly,  or  in  the  sense  of  the  law-making  power,  which 
may  include  (i)  the  constitutional  convention,  (2)  the  governor,  (3)  un- 
der a  system  of  initiative  and  referendum,  all  the  voters.  In  the  provi- 
sion for  protection  against  domestic  violence  "  on  Application  of  the 
Legislature,"  it  may  be  argued  that  the  term  cannot  include  the  gov- 
ernor, for  it  is  followed  by  the  words  "or  of  the  Executive  (when  the 
Legislature  cannot  be  convened)."  ^  In  the  provision  that  the  electors  of 
Congressmen  "  shall  have  the  Qualifications  requisite  for  Electors  of  the 
most  numerous  Branch  of  the  State  Legislature,"  ^  the  term  cannot 
include  all  the  voters,  for  they  are  not  elected.  It  appears,  from  the 
context,  that  all  the  voters  would  hot  be  included  under  the  clause  as 
to  taking  an  oath  to  support  the  Constitution.^  The  same  thing  may 
be  said  of  the  section  providing  for  election  of  United  States  Senators,* 
for  all  the  voters  do  not  take  a  "Recess"  nor  do  they  assemble  in 
"Meeting." 

Of  the  powers  given  to  the  "Legislature,"  some  are  really  legislative 
and  some  are  not;  and  herein,  it  is  submitted,  lies  the  true  solution  of 
the  problem.  As  to  the  former,  "Legislature"  means  the  law-making 
power  of  the  state.  The  provisions  that  the  manner  of  electing  Sena- 
tors and  Representatives  ^  and  of  appointing  Presidential  Electors  ^  may 
be  prescribed  in  each  state  by  the  legislature,  are  in  this  class.    Hence  a 

1  U.  S.  Const.,  Art.  IV,  sec.  4.  *  U.  S.  Const.,  Art.  I,  sec.  3. 

*  U.  S.  Const.,  Art.  I,  sec.  2,  §  i.  *  U.  S.  Const.,  Art.  I,  sec.  4,  §  i. 


»  U.  S.  Const.,  Art.  VI,  §  3.  •  U.  S.  Const.,  Art.  II,  sec.  i,  §  2. 


H 


NOTES.  221 

provision  of  the  state  constitution  as  to  the  manner  of  electing  Congress- 
men cannot  be  overridden  by  an  act  of  the  assembly.^  This  may  be  sup- 
ported on  the  theory  either  that  the  constitution-making  body  is  included 
in  "Legislature,"  or  that  members  of  the  assembly  acting  contrary  to 
the  state  constitution  are  not  included  in  that  term.  The  members  of 
the  assembly  in  joint  convention  cannot  pass  a  rule  that  a  mere  plurality 
of  the  joint  meeting  shall  elect  a  United  States  Senator;  ^  only  the  Legis- 
lature acting  through  its  two  branches  separately  is  competent  to  enact 
such  a  law.  It  has  recently  been  held  that  an  act  of  the  assembly  estab- 
lishing Congressional  districts  is  not  effective  until  there  is  a  compliance 
with  a  provision  of  the  state  constitution  for  a  compulsory  referendum 
on  petition  of  a  certain  number  of  voters.  State  ex  rel.  Schrader  v.  Polley, 
127  N.  W.  848  (S.  D.).  On  the  same  reasoning  the  governor  might  veto 
such  an  act,  if  the  organic  law  of  the  state  gives  him  a  veto  on  legislation. 
But  where  the  Constitution  vests  other  than  law-making  powers  in 
certain  persons  designated  as  the  "Legislature,"  that  word  should  be 
taken  in  its  popular  sense.  A  joint  convention  of  the  members  of  the 
legislature  may  elect  a  Senator.*  The  right  to  apply  for  a  convention  to 
propose  amendments  to  the  federal  Constitution  ^^  is  clearly  not  legisla- 
tive; thus  the  early  applications  for  a  constitutional  convention  by  the 
Virginia  (1788)  and  New  York  (1789)  legislatures  were  not  signed  by 
the  governors.^^  It  is  more  doubtful  in  which  class  the  power  of  ratifying 
such  amendments  belongs,  but  the  gubernatorial  approval  seems  not  to 
have  been  deemed  necessary.  The  ratification  of  the  Fourteenth  Amend- 
ment was  formally  approved  by  governors  of  only  fifteen  states.^^  No 
instance  is  known  in  which  the  ratifixation  was  vetoed.  In  New  Jersey, 
the  governor  vetoed  the  attempted  rescission  of  ratification  and  it  was 
passed  over  his  veto.^^  The  consent  of  the  legislature  to  the  formation 
of  new  states  out  of  the  territory  of  old  ones  ^*  and  to  the  purchase  of 
sites  for  forts,  etc.^^  must  also  be  taken  as  belonging  to  this  latter  class. 


The  Meaning  of  "Accident"  in  Personal  Accident  and  Em- 
ployers' Liability  Insurance.  —  Most  personal  accident  insurance 
policies  cover  "injuries  effected  through  external,  violent,  and  accidental 
means."    While  the  courts  have  given  little  effect  to  the  words  "  external " 

^  This  question  has  arisen  several  times  in  connection  with  contested  seats  in  the 
House  of  Representatives.  The  reports  of  the  committee  of  elections  and  action  by  the 
House  are  neither  uniform  nor  clear;  but  it  must  be  confessed  that  authority  is  pretty 
evenly  divided.  See  Shiel  v.  Thayer,  i  Bartlett,  Contested  Election  Cases,  349;  Bald- 
win V.  Trowbridge,  2  id.  46;  Donnelly  v.  Washburn,  i  Ellsworth,  Contested  Election 
Cases,  439. 

*  John  P.  Stockton,  Taft,  Senate  Election  Cases  264. 

'  Fitch  and  Bright  v.  Lane  and  McCarty,  Taft,  Senate  Election  Cases  164. 

"  U.  S.  Const.,  Art.  V. 

"  See  I  Am.  State  Papers  (Misc.)  6,  7.  Many  but  not  all  of  the  more  recent  ap- 
plications have  been  formally  approved  by  the  governors,  see  42  Cong.  Record  5514. 

*2  See  2D  Sess.,  40TH  Cong.,,  2  Sen.  Exec.  Docs.  No.  75;  6  Richardson,  Mes- 
sages AND  Papers  of  the  Presidents,  657-660. 

1'  See  Flack,  Adoption  of  the  Fourteenth  Amendment,  167. 

»  U.  S.  Const.,  Art.  IV,  sec.  3,  §  i. 

«  U.  S.  Const.,  Art.  I,  sec.  8,  §  17. 
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and  "violent,"^  difficult  questions  continually  arise  depending  on  the 
interpretation  of  "accidental."^  It  is  agreed  that  in  these  contracts 
the  word  should  be  given  its  popular  meaning,^  but  the  definition  of  acci- 
dent* does  not  furnish  an  adequate  legal  test.^  Often  the  question  is 
left  to  the  jury,^  usually  because  there  is  doubt  as  to  what  the  circum- 
stances were.  Whether  given  circumstances  constitute  an  accident  or 
not  should,  it  is  submitted,  be  a  question  for  the  court. 

Three  distinct  classes  of  problems  must  be  considered.  First,  what 
is  the  nature  of  an  accident?  It  is  not  necessarily  a  single,  sudden  oc- 
currence.'' An  accident  to  the  insured  may  come  from  the  operation  of 
a  natural  force,^  the  act  of  an  animal,^  the  act  of  another  human  being, 
even  if  injury  is  intended  by  him,^"  or  a  slip  by  the  insured  himself. ^^ 
And  it  may  be  caused  by  the  negligence,^^  but  not  by  the  design,^^  of  the 
insured.  Although  judges  often  say  that  the  event  must  be  unexpected 
and  unforeseen  by  the  insured,'*  the  actual  holdings  bar  nothing  short  of 
mishaps  foreseen  and  recklessly  disregarded.'^ 

The  second  problem  is  whether  there  can  be  a  recovery  for  unexpected 

I  See  Vance,  Insurance,  569. 

*  Policies  often  contain  express  provisions  which  prevent  such  problems  as  are 
discussed  in  this  note  from  arising.  For  a  common  form  of  policy,  see  Richards, 
Insurance,  764. 

^  See  Schmid  v.  Ind.,  etc.  Assn.,  42  Ind.  App.  483,  495;  U.  S.,  etc.  Assn.  v.  Newman, 
84  Va.  52,  58. 

*  The  definition  most  often  quoted  is  that  of  Webster's  Dictionary,  "  an  event 
that  takes  place  without  one's  foresight  or  expectation."  For  a  collection  of  defini- 
tions, see  30  L.  R.  A.  206,  note. 

*  See  Vance,  Insurance,  566. 

*  See  U.  S.,  etc.  Assn.  v.  Barry,  131  U.  S.  100;  Bailey  v.  Interstate  Casualty  Co., 
8  N.  Y.  App.  Div.  127. 

^  Western,  etc.  Assn.  v.  Smith,  85  Fed.  401  (abrasion  of  skin  from  wearing  new 
pair  of  shoes). 

*  Northwestern,  etc.  Assn.  v.  London,  etc.  Co.,  10  Manit.  537  (freezing);  Manu- 
factiu-ers'  Accident  Indemnity  Co.  v.  Dorgan,  58  Fed.  945  (drowning). 

*  Farner  v.  Mass.,  etc.  Assn.,  219  Pa.  St.  71  (dog  bite);  Omberg  v.  U.  S.,  etc.  Assn., 
loi  Ky.  303  (insect  bite). 

^"  Fidelity  and  Casualty  Co.  ».  Johnson,  72  Miss.  ^33  (hanged  by  mob);  American 
Accident  Co.  v.  Carson,  99  Ky.  441  (murdered). 

II  Bailey  v.  Interstate  Casualty  Co.,  supra  (slip  in  injecting  hypodermic  needle); 
American  Accident  Co.  v.  Reigart,  94  Ky.  547  (choking  while  eating). 

^  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  754;  Schneider  v.  Provident  Life  Ins. 
Co.,  24  Wis.  28.  Contra,  Morel  v.  Miss.  Valley  Life  Ins.  Co.,  4  Bush  (Ky.)  535.  This 
case  seems  to  stand  alone.    See  30  L.  R.  A.  207,  note. 

1'  Whitlatch  v.  Fidelity  and  Casualty  Co.,  149  N.  Y.  45  (suicide);  Laessig  v.  Trav- 
elers' Protective  Assn.,  169  Mo.  272  (suicide).  But  suicide  while  insane  is  an  accident. 
Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  527. 

1*  It  has  also  been  said  that  the  event  must  not  be  one  more  likely  to  occur  than 
to  fail.    See  Western,  etc.  Assn.  v.  Smith,  supra,  405. 

1*  Apparently  the  only  cases  denying  recovery  for  the  results  of  an  external  violent 
event  on  the  ground  that  it  was  foreseen  are  those  in  which  the  insured  attacked  a 
man  under  circumstances  in  which  injury  to  himself  was  well-nigh  sure  to  result.  See 
Fidelity  and  Casualty  Co.  v.  Stacey's  Executors,  143  Fed.  271;  Taliaferro  v.  Travelers' 
Protective  Assn.,  80  Fed.  368.  Recovery  has  been  allowed  where  the  insured  started 
a  fight  without  great  apparent  danger  to  himself.  Union,  etc.  Co.  v.  Harroll,  98  Tenn. 
591;  Ins.  Co.  V.  Bennett,  90  Tenn.  256.  And  in  some  cases  the  question  whether  in- 
jury was  foreseen  or  not  seems  not  to  have  been  considered.  See  Richards  v.  Travelers 
Ins.  Co.,  89  Cal.  170.  Drowning  during  a  very  perilous  attempt  to  save  life  has  been 
held  an  accident.  Tucker  v.  Mutual  Benefit  Life  Co.,  50  Hun  (N.  Y.)  50  (afl5rmed 
121  N.  Y.  718).  See  also  Da  Rin  v.  Casualty  Co  of  America,  108  Pac.  649  (Mont.); 
Joyce,  Insurance,  §  2863. 


NOTES.  223 

injuries  arising  from  a  voluntary  movement,  carried  out  as  expected.^^ 
While  some  courts  regard  it  as  sufficient  that  the  result  of  the  movement 
is  something  unexpected  and  unusual,"  others  have  held  that  the  phrase 
"accidental  means"  contemplates  a  casualty  distinct  from  the  injury 
itself.^^  There  is  more  reason  for  calling  accidental  those  injuries  due  to 
the  rupture  of  normal  tissues  than  to  the  rupture  of  tissues  so  diseased 
that  they  would  of  themselves  sooner  or  later  give  away,  but  this  dis- 
tinction seems  not  to  have  been  taken.^^  Cases  closely  allied  to  this  are 
those  involving  imintentional  injuries  from  poison  and  unsound  food.^" 
These  questions  are  all  extremely  nice,  but  as  the  policy  should  be  con- 
strued most  strongly  against  the  underwriter,^!  all  the  contingencies 
mentioned  in  this  paragraph  should  be  covered  as  "injuries  effected 
through  accidental  means." 

The  third  problem  is  whether  the  policy  covers  disease.  In  personal 
accident  insurance  it  is  well  settled  that  disease  contracted  without 
violence  is  not  covered.^^  But  under  an  employers'  Hability  policy 
against  loss  "for  damages  on  account  of  bodily  injuries  accidentally 
suffered  by  employees  of  the  assured,"  a  recovery  was  recently  allowed 
where  an  employee  was  infected  with  glanders.  Hood  &°  Sons  v.  Mary- 
land Casualty  Co.,  206  Mass.  223.^  As  it  is  impossible  to  differentiate 
between  diseases,  hke  glanders,  caused  by  taking  bacteria  into  the 
system  through  the  skin,  and  diseases  caused  by  the  germs'  entering 
the  system  through  the  mouth  or  nostrils,  the  necessary  result  of  this 
decision  would  be  to  allow  recovery  for  diseases  of  the  latter  kind, 
whenever  the  employer  is  responsible  for  them.^  This  decision  seems 
correct.  While  in  personal  accident  insurance,  the  idea  of  external  vio- 
lence, even  if  not  expressly  mentioned,  is  the  basis  of  the  peril  insured 
against,^  in  employers'  liabiHty  policies  the  basis  is  UabiKty  for  torts. 
Furthermore,  one  of  the  commonest  meanings  of  "accidentally"  is  "un- 

'*  The  injuries  in  question  include  sprains,  ruptures  of  blood  vessels  and  intestines, 
and  injuries  to  the  heart. 

''  See  Hamlyn  v.  CrowTi  Accidental  Ins.  Co.,  [1893]  i  Q.  B.  750  (dislocation  of  carti- 
lage); Horsfall  v.  Pacific,  etc.  Co.,  32  Wash.  132  (dilation  of  heart). 

!*  See  Clidero  v.  Scottish,  etc.  Co.,  29  Scot.  L.  R.  303  (displacement  of  colon); 
Shanberg  v.  Fidelity  and  Casualty  Co.,  158  Fed.  i  (fatty  degeneration  of  heart). 

^^  See  Feder  v.  Iowa,  etc.  Assn.,  107  la.  538,  542. 

^°  But  few  of  these  cases  have  come  up.  As  far  as  decided,  the  law  seems  to  be  that 
injury  from  a  mistake  as  to  the  amount  taken  is  covered,  BayUs  v.  Travellers'  Ins.  Co., 
113  U.  S.  316;  but  not  an  injury  due  to  misjudging  the  effect  of  a  known  amount, 
Games  v.  I.  S.  T.  M.  Assn.,  106  la.  281;  or  due  to  unsound  food  thought  to  be  sound. 
See  Maryland  Casualty  Co.  v.  Hudgins,  72  S.  W.  1047  (Tex.),  and  in  the  court  above, 
76  S.  W.  745,  748  (Tex.);  American  Accident  Co.  v.  Reigart,  94  Ky.  547,  550. 

^1  This  doctrine  has  been  repeatedly  mentioned  in  connection  with  this  very  point 
in  accident  insurance.  See  Northwestern,  etc.  Assn.  v.  London,  etc.  Co.,  supra,  543; 
Paul  V.  Travelers'  Ins.  Co.,  112  N.  Y.  472,  479. 

^  See  Sinclair  v.  Maritime,  etc.  Co.,  3  E.  &  E.  478  (sunstroke);  Dozier  v.  Fidelity 
and  Casualty  Co.,  46  Fed.  446  (sunstroke). 

^  Accord  Columbia,  etc.  Co.  v.  Fidelity  and  Casualty  Co.,  104  Mo.  App.  157  (kidney 
disease).  The  same  result  has  been  reached  under  the  English  Workmen's  Compen- 
sation Act,  where  the  words  are  "injuries  by  accident."  Brintons,  Ltd.  v.  Turvey, 
[1905]  A.  C.  230  (anthrax);  Higgins  v.  Campbell  &  Harrison,  Ltd.  [1904]  i  K.  B.  328 
(anthrax). 

^  But  see  Brintons,  Ltd.  v.  Turvey,  supra,  233;  Higgins  v.  Campbell  &  Harrison, 
Ltd.,  supra,  338. 

25  See  Sinclair  v.  Maritime,  etc.  Co.,  supra,  485. 
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intentionally."  ^  To  be  sure,  interpreted  thus,  the  word  ''accidentally" 
adds  nothing  to  the  meaning  of  the  phrase,  since  the  employer  incurs  no 
liability  for  injuries  intentionally  inflicted  by  an  employee  upon  himself. 
But  the  language  does  not  unambiguously  narrow  the  peril  to  what  would 
be  an  "accident"  in  personal  accident  insurance,  and  being  capable  of 
two  fair  constructions,  should  be  construed  in  favor  of  the  insured.^^ 


The  Doctrine  of  Clatlin  v.  Claflin.  —  In  a  recent  case  the  court, 
feeling  itself  bound  by  the  dictum  in  Nichols  v.  Eaton}  adopted  the  doc- 
trine of  Claflin  v.  Claflin,^  and  permitted  the  testatrix  to  provide  for 
the  postponement  of  the  enjoyment  of  a  present  vested  gift  until  four 
years  after  the  majority  of  the  legatee.  King  v.  Shelton,  38  Wash.  L.  R. 
714  (D.  C,  Ct.  App.,  Nov.  2,  1910).  The  doctrine  enunciated  in  the 
principal  case  has  been  much  criticized.  In  the  first  place,  it  is  said 
that  it  tends  to  infringe  upon  the  rule  against  perpetuities;  but  this  is 
not  so,  for  that  rule  determines  the  time  within  which  interests  must 
vest,  but  does  not  govern  the  postponement  of  enjoyment,  the  propriety 
of  which  is  properly  considered  in  connection  with  the  doctrine  of  re- 
straints on  alienation.^ 

In  England  it  is  well  settled  that  when  one  is  entitled  absolutely  to 
property,  any  direction  postponing  its  transfer  or  payment  to  him  is 
void,  on  the  ground  that  it  is  contrary  to  public  policy  that  a  man  having 
the  entire  interest  in  property  should  be  restrained  in  the  use  or  disposi- 
tion of  it.*  But  an  exception  has  been  made  in  the  case  of  married 
women,  for  whose  benefit  during  coverture  a  restraint  is  allowed  even 
upon  an  estate  in  fee  simple.^ 

In  many  of  the  United  States  the  strict  English  rule  has  been  departed 
from,  and  restraints  in  the  form  of  spendthrift  trusts  have  been  allowed.* 
The  doctrine  of  the  main  case  permitting  a  further  restraint  on  aUena- 
tion  has  not  been  widely  accepted,  but  has  become  firmly  established  in 
Massachusetts  ^  and  Illinois,*  and  has  been  recognized  in  the  federal 
courts.^ 

2*  See  Webster's  Dictionary. 

2^  This  general  principle  of  construction  has  been  recognized  in  employers'  liability 
insurance,  as  well  as  other  branches.  See  Columbia,  etc.  Co.  v.  Fidelity  and  Casualty 
Co.,  supra,  167;  Cornell  v.  Travelers'  Ins.  Co.,  66  N.  Y.  App.  Div.  559,  562.  But 
the  full  argument  advanced  in  the  text  above  has  not  been  mentioned  in  any  case. 
The  principal  case  merely  followed  the  EngUsh  decisions  under  the  Workmen's  Com- 
pensation Act,  and  in  Columbia,  etc.  Co.  v.  FideUty  and  Casualty  Co.,  supra,  the 
court  intimated  its  disapproval  of  the  accident  insurance  cases  barring  disease.  See 
Columbia,  etc.  Co.  v.  Fidelity  and  Casualty  Co.,  supra,  172, 173. 

'  91  U.  S.  716,  725. 

2  149  Mass.  19. 

'   Armstrong  v.  Barber,  239  111.  389,  397. 

*  The  rule  is  equally  applicable  whether  the  gift  is  to  a  natural  person,  Saunders  v. 
Vautier,  4  Beav.  115;  s.  c.  Cr.  &  Ph.  240;  or  a  charity,  Wharton  v.  Masterman,  [1895] 
A.  C.  186. 

*  Baggett  V.  Meux,  i  Phil.  627. 

«  See  Gray,  Restraints  on  Alienation,  2  ed.,  §  177  a. 
^  See  Dunn  v.  Dobson,  198  Mass.  142,  146. 

*  Lunt  V.  Lunt,  108  111.  307;  Wagner  v.  Wagner,  244  111.  loi. 

»  Stier  V.  Nashville  Trust  Co.,  158  Fed.  601  {fer  Lurton,  J.).    Some  jurisdictions 
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Is  the  doctrine  defensible  on  principle?  It  is  clear  that  the  testator's 
duly  expressed  intent  to  create  this  result  must  be  carried  out  unless  so 
doing  would  disregard  some  principle  of  law  or  public  policy.  The 
question  then  becomes:  is  there  such  a  rule  of  policy  interposed  here? 
The  whole  tendency  of  the  law  has  been  toward  the  removal  of  old  re- 
straints on  alienation,  and  the  disallowance  of  new  ones.^"  The  only 
retrogressive  movement  has  been  the  confirmation  of  spendthrift  trusts, 
and  these  are  opposed  to  the  fundamental  principle  of  the  common  law 
that  it  is  against  public  policy  that  a  man  "  should  have  an  estate  to  live 
on  but  not  an  estate  to  pay  debts  with."  "  Claflin  v.  Claflin  marks  a 
second  reactionary  step;  hence  its  supporters  must  justify  its  departure 
from  the  general  rule.  Where  the  doctrine  has  been  adopted,  the  courts 
have  admitted  that  the  interest  of  the  legatee  remains  alienable. ^^  If  a 
creditor  or  transferee  of  the  cestuVs  interest  is  permitted  to  gain  posses- 
sion of  the  property  forthwith,  the  restraint  is  purely  formal,  since  the 
legatee  can  get  possession  by  the  simple  process  of  assigning  and  accept- 
ing a  reassignment.  But  if  the  restriction  is  strictly  enforced,  a  dis- 
position of  the  property  at  a  fair  valuation  becomes  more  difficult,  thus 
exposing  the  legatee  to  those  one-sided  bargains  which  the  testator 
sought  to  prevent,  and  against  which  equity  has  always  sought  to  pro- 
tect cestuisP  It  is  admitted  by  advocates  of  the  rule  ^*  that  some  limit 
must  be  placed  upon  the  duration  of  the  postponement,  but  no  satis- 
factory limitation  has  as  yet  been  evolved  by  the  courts. ^^  The  adoption 
of  any  rule  governing  the  duration  will  mark  the  introduction  of  a  new 
confusing  element  into  a  branch  of  the  law  already  overburdened  with 
an  inheritance  of  technicalities.  It  is  submitted,  therefore,  that  this 
exception,  which  neither  affords  any  particular  advantage,  nor  corrects 
a  preexisting  defect  in  the  law,  but  tends  only  to  confusion,  should  be 
rejected. 


Can  a  State  Abolish  Insanity  as  a  Defense  in  Criminal  Prose- 
cutions. —  The  Supreme  Court  of  the  State  of  Washington,  in  the  re- 
cent case  of  State  v.  Strasburg,  no  Pac.  1020  (Wash.),  answered  this 
question  in  the  negative.  The  case  appears  to  be  quite  unprecedented. 
The  decision  held  that  the  statute  in  question  ^  violated  the  provisions 
of  the  state  constitution  that,  (i)  ''No  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law,"  ^  and  (2),  "The  right  to 
trial  by  jury  shall  remain  inviolate."  ^ 

have  statutory  regulations  preventing  the  adoption  of  the  rule.  See  Gray,  Restraints 
ON  Alienation,  2  ed.,  §  280. 

1"  See  Gray,  Rule  Against  Perpetuities,  2  ed.,  §  98;  Edgerly  v.  Barker,  66  N.  H. 
434,  454- 

"  See  Tillinghast  v.  Bradford,  5  R.  I.  205,  212. 

^^  Claflin  V.  Claflin,  supra,  23. 

"  See  Gray,  Restraints  on  Alienation,  2  ed.,  §  124  wj,  «. 

"  See  Kales,  Future  Interests,  §  293. 

1*  See  19  Harv.  L.  Rev.  604;  20  id.  202;  Gray,  Rule  against  Perpetuities,  2  ed., 
§  1 2 1  i. 

1  Remmington  &  Ballinger's  Code,  (Wash.)  §  2259, 

2  Wash.  Const.,  Art.  I,  §  3. 

'  Wash.  Const.,  Art.  I,  §  21.  There  are  similar  provisions  in  practically  all  state 
constitutions.    See  Stimson,  Federal  and  State  Constitutions,  170-172. 

IS 
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The  exact  confines  of  the  power  conferred  upon  the  judiciary  to  curb 
legislative  action  because  it  denies  someone  due  process  of  law,  are  even 
yet  not  exactly  marked  out.  The  phrase  itself  is  incapable  of  precise 
definition/  and  the  decisions  under  it  are  not  wholly  consistent,  the  in- 
consistency being  due  in  part  to  failure  to  distinguish  "due  process  of 
law"  from  "equal  protection  of  the  laws."  The  same  court  that  de- 
cided the  Union  Transit  case  ^  might  well  be  wilHng  to  extend  its  power 
to  cover  this  one.  The  phrase  does  not,  however,  restrict  the  machinery 
of  the  states  to  preexisting  institutions.^  The  cases  incHne  toward  the 
doctrine  that  the  inhibition  is  directed  toward  arbitrary  procedure  in 
the  course  of  the  trial,  rather  than  toward  changes  in  the  substantive 
law  of  crime. '^  Though  courts  must  necessarily  consider  what  is  reason- 
able in  defining  "arbitrary  procedure"  and  "equal  protection  of  the 
laws,"  it  does  not  follow  that  they  may  question  the  reasonableness 
of  legislative  enactments  that  apply  uniformly  to  every  person  in  the 
community,  and  violations  of  which  are  to  be  tried  by  a  regular  jury. 
The  law  in  question  is  undoubtedly  a  great  departure  from  previous 
criminal  legislation  and  cannot  be  justified  as  "due  process"  on  the 
ground  of  "ancientness."  Yet  after  all,  is  it  not  the  special  province  of 
the  legislature  to  define  crime?  One  queries  whether  the  court  has  not 
inadvertently  followed  the  erroneous  doctrine  first  laid  down  in  Coke's 
dictum,^  but  long  since  discredited,^  that  a  court  can  nullify  a  statute 
merely  because  it  seems  to  the  court  unjust,  unreasonable,  and  oppres- 
sive.^" 

Of  course  the  legislature  did  not  really  intend  to  abolish  the  defense 
altogether.  It  merely  desired  to  prevent  the  abuse  of  it.  Could  that 
result  be  accomplished  by  giving  the  matter  over  to  the  exclusive  con- 
sideration of  the  judge,  or  a  lunacy  commission?  The  answer  must  de- 
pend upon  the  question  of  the  state's  power  to  abolish  it  completely. 
Here  we  must  notice  the  distinction  between  the  trial  of  insanity  merely 
as  prefatory  to  commitment  to  an  asylum,  and  the  trial  of  the  same 
question  when  set  up  in  answer  to  a  criminal  charge.  In  the  former 
case  no  jury  is  necessary."    In  the  latter  the  question  of  insanity  is  a 

*  Davidson  v.  New  Orleans,  96  U.  S.  99. 

5  Union  Transit  Co.  v.  Ky.,  199  U.  S.  194.  Held,  unreasonable  exercise  of  the  taxing 
power  to  tax  citizens  on  personalty  permanently  located  outside  the  state.  So  too,  it 
has  been  held  an  unreasonable  exercise  of  the  police  power  to  prohibit  the  sale  of  liquor, 
so  far  as  the  act  applied  to  liquor  already  existing  within  the  state.  Wyntehamer  v. 
The  People,  13  N.  Y.  378.     See  Mugler  v.  Kansas,  123  U.  S.  623,  661,  678. 

*  Hurtado  v.  California,  no  U.  S.  516. 

^  The  test  most  frequently  quoted  is  that  laid  down  by  Webster.  See  Dartmouth 
College  V.  Woodward,  4  Wheat.  (U.  S.)  518,  581;  Cooley,  PRiNcrPLES  of  Constitu- 
tional Law,  243,  244. 

*  8  Rep.  118  a.    Note  to  Paxton's  Case,  Quincy  (Mass.),  Appendix  I,  520. 
'  See  Thayer,  Cases  on  Constitutional  Law,  48,  n. 

1"  It  is  suggested  that  the  law  might  have  been  attacked  upon  a  ground  not  men- 
tioned in  the  principal  case,  namely,  that  the  infliction  of  the  full  penalty  upon  one 
incapable  of  comprehending  the  nature  of  his  act  is  a  punishment  so  shockingly  ex- 
cessive as  to  be  both  "cruel  and  unusual."  Wash.  Const.,  Art.  I,  §  14.  State  v. 
Driver,  78  N.  C.  423.  See  Weems  v.  United  States,  217  U.  S.  340-  See  24  Harv.  L. 
Rev.  54.  Practically  all  state  constitutions  contain  this  prohibition.  See  Stimson^*^ 
Federal  and  State  Constitutions,  181. 

"  But  there  must  be  a  fair  trial.  Van  Deusen  v.  Newcomer,  40  Mich.  90.  State  v. 
Billings,  55  Minn.  467.    In  re  Boyet,  136  N.  C.  415. 
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question  of  fact  upon  which  the  guilt  or  innocence  of  the  accused  de- 
pends. It  is  as  much  a  question  of  fact  as  the  question  of  his  physical 
presence  at  the  act  itself.  The  right  to  trial  by  jury  must  imply  the 
right  to  have  the  jury  pass  upon  every  question  of  fact  material  to  the 
decision.  Otherwise  a  hostile  legislature  might  withdraw  from  their 
consideration  one  issue  after  another  until  the  whole  institution  became 
reduced  to  a  hollow  shell. ^^  The  complete  abolition  of  the  defence  would 
make  the  question  of  insanity  wholly  irrelevant.  It  might  then  be  tried 
as  an  independent  matter  by  any  proper  authority.  But  under  the  doc- 
trine of  the  principal  case  that  is  not  due  process  of  law,  and  matters 
must  stand  practically  as  they  now  are. 


Murder  of  the  Insured  by  the  Beneficiary.  —  The  maxim  that 
no  man  can  take  advantage  of  his  own  wrong  does  not  in  itself  afford  a 
complete  answer  to  a  murderer's  contention  that  his  crime  ought  not  to 
affect  his  property  rights.^  Where  a  husband  or  wife,  having  murdered 
the  other,  has  sought  to  take  under  the  unconditional  terms  of  the  stat- 
utes relating  to  descent,  dower  and  devises,  the  earlier  cases  frankly  read 
exceptions  into  these  statutes.^  But  the  later  decisions,  have  made  no 
exception  and  allow  the  murderer  to  take  the  legal  title  free  from  equities  ;3 
for  the  suggestion  that  a  constructive  trust  arises  in  favor  of  the  next  in 
line  of  inheritance  has  not  been  adopted  by  the  courts.'* 

But  when  the  murderer  has  claimed  as  beneficiary  of  an  insurance 
contract  no  dijQaculty  has  been  felt  in  flatly  refusing  assistance.^  For  it  is 
well  recognized  that  the  interest  of  a  beneficiary  is  essentially  equitable; 
that  he  is  the  cestui  que  trust  of  the  insured,  who  holds  the  obligation  of 
the  insurer  in  trust  for  him.^  Statutes  and  decisions  that  allow  the  bene- 
ficiary to  sue  in  his  own  name  do  not  change  the  essential  characteristics 
of  this  relationship.''  And  since  the  beneficiary  cannot  come  into  court 
with  clean  hands,  he  is  not  entitled  to  rehef.  A  recent  Ohio  case  has 
properly  refused  to  allow  a  recovery  by  the  beneficiary.  Filmore  v. 
Metropolitan  Life  Insurance  Co.,  92  N.  E.  26  (Oh.).  But  the  reasoning 
of  the  court  is  not  conclusive,  for  it  places  its  decision  upon  the  ground 

^  See  Black,  Const.  Law,  2  ed.,  519. 

*  Box  V.  Lanier,  2  Tenn.  Ch.  App.  i;  Perry  v.  Strawbridge,  209  Mo.  621. 

*  Shellenberger  v.  Ransom,  47  N.  W.  700  (Neb.);  Riggs  v.  Palmer,  115  N.  Y.  506 
(devise).  See  4  Harv.  L.  Rev.  394;  Perry  v.  Strawbridge,  supra  (a  murderer  of  his 
wife  is  not  a  "widower"  within  the  statute). 

'  Wellner  v.  Eckstein,  loi  Minn.  444  (statutory  dower);  In  re  Carpenter's  Estate, 
170  Pa.  St.  203;  Owens  v.  Owens,  100  N.  C.  240  (statutory  dower  —  statute  subse- 
quently amended);  Shellenberger  v.  Ransom,  50  N.  W.  935  (Neb.);  McAllister  v.  Fair, 
72  Kan.  533;  Kuhn  v.  Kuhn,  125  la.  440;  Gollnik  v.  Mengel,  128  N.  W.  292  (Minn.). 

*  Dean  Ames  advanced  this  view  in  8  Harv.  L.  Rev.  170.  In  Kuhn  v.  Kuhn, 
supra,  it  was  passed  upon  by  the  court  and  rejected.  A  constructive  trust  arises  only 
in  favor  of  one  who  has  suffered,  the  next  in  line  of  inheritance  is  seeking  only  a  wind- 
fall. 

^  Schmidt  v.  Northern  Life  Association,  112  Ta.  41;  New  York  Life  Insurance  Co. 
V.  Davis,  96  Va.  737;  Schreiner  v.  High  Court  C.  O.  of  F.,  35  111.  App.  576. 

*  Cleaver  v.  Mutual  Reserve  Fund  Ass.,  [1892]  i  Q.  B.  147.  This  is  the  leading 
English  case  on  this  subject. 

^  The  cases  in  which  the  contract  is  made  directly  between  the  insurer  and  the 
beneficiary  upon  the  life  of  a  third  person  are  obviously  not  here  considered. 
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that  no  loss  has  occurred  under  the  terms  of  the  policy,  and  quotes  the 
words  of  Field,  J.,  "As  well  might  he  recover  insurance  money  upon 
a  building  that  he  had  intentionally  fired."  *  The  analogy  to  fire  insur- 
ance is  unfortunate.  The  nature  of  life  insurance  is  fundamentally  differ- 
ent. In  the  former  the  payment  is  made  only  as  an  indemnity  and  upon 
the  happening  of  an  "  accident. "  In  the  latter  the  contract  is  essentially 
an  investment,  a  purchase  by  the  insurance  company  of  an  annuity  upon 
the  Ufe  of  the  insured.  The  insurer  contemplates  a  loss  upon  every  policy, 
as  is  shown  by  its  willingness  to  advance  money  upon  its  own  policies  as 
collateral  security.  The  charges  for  the  premiums  are  based  upon  exact 
mortaUty  tables  that  have  not  excluded  from  their  calculations  death  by 
suicide  and  murder.^  Furthermore  as  a  matter  of  practice  it  is  the  al- 
most invariable  custom  of  insurance  companies  to  pay  such  losses,  with- 
out contest,  unless  they  have  reason  to  suspect  that  poHcy  was  taken 
out  with  a  view  to  the  crime.  For  then  the  dispute  is  not  as  to  a  loss 
under  a  policy  but  whether  a  valid  policy  was  ever  issued.^''  But  when 
there  was  no  fraud  in  taking  out  the  poUcy  the  fact  that  under  its  terms 
a  loss  has  occurred  is  well  shown  by  the  decisions  which  allow  the  repre- 
sentative of  the  insured  to  recover  on  the  policy."  Such  a. view  met 
with  approval  in  a  recent  North  Carolina  Case.  Anderson  v.  Life  In- 
surance Co.  of  Va.,  67  S.  E.  53  (N.  C).  In  such  a  case  the  contract  right 
of  the  insured  against  the  company  passes  to  the  former's  personal  repre- 
sentative free  from  any  equity  in  the  beneficiary.  Even  those  cases  which 
say  that,  owing  to  the  beneficiary's  having  had  a  direct  right  against  the 
insurance  company  the  representative's  recovery  must  be  in  quasi- 
contract,  effectually  hold  that  there  has  been  a  loss,  for  the  recovery  is 
not  the  premiums  paid  but  the  face  of  the  policy.^ 


Transfers  within  the  Rule  against  Champerty  and  Mainte- 
nance. —  Champerty  and  maintenance  are  usually  found  in  transac- 
tions involving  the  giving  of  aid  in  a  law  suit.  Such  a  case  is  Van  Gieson 
V.  Magoon,  20  Haw.  146,  in  which  it  was  held,  however,  that  an  agree- 
ment by  an  attorney  to  defend  a  suit  for  a  portion  of  the  property  in 
litigation  is  not  illegal  in  Hawaii.^ 

The  objection  of  champerty  and  maintenance  is  also  frequently  made 
to  certain  transfers  of  rights  in  property.  Where  a  chattel  is  in  the  pos- 
session of  an  adverse  claimant,  the  owner  has  nothing  to  transfer  but  a 
right  of  action  or  of  recaption.^   The  assignment  of  this  right  is  sometimes 

*  New  York  Mutual  Life  Insurance  Co.  v.  Armstrong,  117  U.  S.  591. 
'  See  Lange  v.  Royal  Highlanders,  no  N.  W.  11 10  (Neb.);  Alexakder,  The  Life 
iNstJRANCE  Company;  23  Harv.  L.  Rev.  557. 

1"  Prince  of  Wales,  etc.,  Assn.  5.  Palmer,  25  Beav.  605;  Conn.  Mutual  Life  Insurance 
Co.  V.  Hillmon,  188  U.  S.  208  (death,  thirteen  days  after  issue  of  policy);  New  York 
Mutual  Life  Insurance  Co.  v.  Armstrong,  supra,  in  which  were  spoken  the  words  of 
Field,  J.,  supra. 

"  Cleaver  v.  Mutual  Reserve  Fimd  Assn.,  supra]  New  York  Life  Insurance  Co.  v. 
Davis,  supra;  Supreme  Lodge  v.  Menkhausen,  209  111.  277;  Schonfield  v.  Tiumer,  75 
Tex.  324. 

"  See  14  Harv.  L.  Rev.  375. 

'  For  a  discussion  of  the  law  as  to  attorney's  fees,  see  18  Harv.  L.  Rev.  222. 

2  Goodwyn  v.  Lloyd,  8  Port.  (Ala.)  237;  McGoon  v.  Ankeny,  11  111.  558.    See  3 
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said  to  be  champertous.^  But  this  is  probably  just  a  survival  of  the 
old  idea  that  the  transfer  of  any  chose  in  action  is  champertous,^  for 
the  transferee  is  allowed  to  sue  in  the  name  of  the  transferor  to  recover 
the  chattel.^  The  assignment  of  the  right  to  land  adversely  held  was 
expressly  forbidden  by  an  old  English  statute,^  This  doctrine  of  mainte- 
nance has  met  with  varying  fortune  in  America.^  In  some  states  the 
rule  is  abolished  by  statute,^  or  is  treated  as  obsolete  by  the  courts;  ^ 
in  others  it  is  established  by  statute  ^"  or  by  decisions.^^  In  probably 
a  majority  of  the  states  in  which  the  rule  prevails  the  grant  is  said  to  be 
void  as  to  the  adverse  possessor  but  good  against  everyone  else;  ^^  and 
the  grantee,  after  suit  in  the  name  of  the  grantor  to  oust  the  adverse 
possessor,  is  protected  by  his  deed.^'  This  produces  substantially  the 
same  result  as  the  abolition  of  the  rule.  In  any  case  the  owner  transfers 
really  only  a  right  of  entry  and  there  must  be  a  suit  or  actual  entry  to 
oust  the  adverse  possessor;  whether  this  is  done  in  the  grantee's  own 
name  or  in  the  name  of  the  grantor  is  of  no  importance.  It  is  also  said 
rather  indefinitely  that  the  purchase  of  a  mere  right  to  sue  will  not  be 
sustained.^*  And  under  this  doctrine  the  right  to  have  a  conveyance 
set  aside  for  fraud  is  commonly  not  assignable.^^ 

Sometimes  the  ban  of  champerty  or  maintenance  is  urged  against  trans- 
fers of  both  things  in  possession  and  choses  in  action.  For  instance, 
under  a  New  York  statute  modelled  after  an  old  English  act  it  was  held 
that  the  purchase  of  property  from  the  owner  in  possession  pending  suit 
concerning  it  was  void.^®  As  the  old  English  acts  concerning  champerty 
and  maintenance  are  merely  declaratory  of  the  common  law,^'^  the  same 
result  might  have  been  reached  without  that  statute.  But  the  cases  now 
seem  to  hold  such  a  transfer  good.^* 

Confused  with  the  preceding  principle  is  the  rule  prohibiting  an  at- 

Harv.  L.  Rev.  343.  Contra,  Tome  v.  Dubois,  6  Wall.  (U.  S.)  548.  See  The  Brig  Sarah 
Ann,  2  Sumn.  (U.  S.)  206,  211. 

*  McGoon  V.  Ankeny,  supra. 

*  See  4  Blackstone,  Commentaries,  135.  Despite  the  prevalent  idea  as  to  the 
reason  for  the  non-assignability  of  choses  in  action,  scholars  now  seem  agreed  in 
believing  it  was  not  due  to  a  fear  of  maintenance.  See  2  L.  Quar.  Rev.  495;  Pollock, 
Contracts,  3  Am.  ed.  278;  3  Harv.  L.  Rev.  339. 

*  Stogdel  V.  Fugate,  2  A.  K.  Marsh.  (Ky.)  136;  Boynton  v.  Willard,  10  Pick.  (Mass.) 
166.  And  in  jurisdictions  where  the  real  party  in  interest  is  the  plaintiff  of  record,  the 
assignee  may  sue  for  the  property  in  his  own  name.  Doering  v.  Kenamore,  86  Mo. 
588. 

'  32  H.  8,  c.  9.    This  was  practically  repealed  by  8  &  9  Vict.  c.  106. 

^  See  I  Stimson,  Amer.  Stat.  Law,  §  1401;  Dembitz,  Land  Titles,  §  60. 

*  Mass.  Rev.  Laws,  [1902]  1222;  McLoud  v.  Mackie,  175  Mass.  355. 
'  Campbell  v.  Everts,  47  Tex.  102. 

"  Gen.  Stat.  Conn.,  [1902]  §  4042;  Paton  v.  Robinson,  81  Conn.  547. 

"  Campbell  v.  Point  Street  Iron  Wks.,  12  R.  I.  452. 

"  McMahan  v.  Bowe,  114  Mass.  140.  See  Stringfellow  v.  Tenn.  Coal,  Iron  &  R.R. 
Co.,  117  Ala.  250. 

^  Key  V.  Snow,  90  Tenn.  663;  Coogler  v.  Rogers,  25  Fla.  853. 

"  Hinchman  v.  Kelley,  49  Fed.  492. 

'5  Brush  V.  Sweet,  38'Mich.  574;  Whitney  v.  Kelley,  94  Cal.  146.     But  cf.  Dickinson 
V.  Burrell,  L.  R.  i  Eq.  337. 
■  i*  Jackson  v.  Ketchum,  8  Johns.  (N.  Y.)  479. 

"  Wallis  V.  Duke  of  Portland,  3  Ves.  494.  See  Partridge  v.  Strange,  Plowd.  77,  88. 
But  see  Schomp  v.  Schenck,  40  N.  J.  L.  195,  205. 

1*  Camp  V.  Forrest,  13  Ala.  114;  Frazier  v.  Harris,  51  Ind.  156;  O'DriscoU  v.  Doyle, 
31  Colo.  193. 


230  HARVARD  LAW  REVIEW. 

tomey  from  purchasing  even  outright  from  his  client  the  subject-matter 
of  a  suit  which  the  attorney  is  conducting.^^  Only  a  right  of  action  was 
transferred  in  all  the  cases  found,  with  possibly  one  exceptionj^"  but  the 
language  used  and  in  some  instances  the  reasons  given  apply  equally  to 
the  transfer  of  a  thing  in  possession. 

From  the  jumble  of  cases  it  is  diflScult  to  deduce  fixed  rules  as  to  what 
transfers  are  to-day  forbidden.  The  common-law  doctrines  have  to  a 
large  extent  become  obsolete  ^i  and  ideas  of  public  policy  ^  instead  of 
hard  and  fast  rules  are  employed  to  determine  what  transactions  are  ob- 
noxious.23  "The  present  legal  doctrine  of  maintenance  is  due  to  an  at- 
tempt on  the  part  of  the  Courts  to  carve  out  of  the  old  law  such  remnant 
as  is  in  consonance  with  our  modern  notions  of  pubHc  policy."  ^ 


What  is  Commerce.  —  Much  of  the  difficulty  in  the  interpretation 
of  the  interstate  commerce  clause  of  the  federal  Constitution  has  been 
due  to  the  uncertainty  of  the  meaning  of  the  word  "commerce."  The 
dictionary  definition  is  "an  interchange  of  goods,  merchandise,  or  prop- 
erty of  any  kind."  ^  Yet  it  has  always  been  clear  that  the  term,  as  used 
in  the  Constitution,  was  intended  to  have  a  broader  scope.  Marshall, 
C.  J.,  laid  down  the  much- repeated  maxim  that  "commerce  is  inter- 
course." ^  Every  contract  would  be  included  in  this  definition,  but  it  is 
uncontroverted  that  a  mere  contract  made  between  citizens  of  different 
states  is  not  in  itself  interstate  commerce.^  Therefore  the  adoption  of 
this  term  is  of  little  assistance  for  the  question  merely  becomes,  what  in- 
tercourse is  included. 

Prior  to  the  adoption  of  the  Constitution  the  states  imposed  different 
import  and  export  duties,  resulting  in  vexatious  regulations  and  re- 
strictions. Hence  in  giving  Congress  power  to  regulate  interstate  com- 
merce it  would  seem  clear  that  the  evil  sought  to  be  remedied  was  the 
interference  by  a  state  with  the  free  movement  of  goods  or  of  individuals. 
It  was  early  settled  that  the  transportation  of  individuals  into  a  state  is 
commerce.*    It  is  also  settled  that  the  transportation  of  goods  from  one 

"  Simpson  :;.  Lamb,  7  E.  &  B.  84;  West  v.  Raymond,  21  Ind.  305;  Miles  v.  Mut. 
Reserve  Fund  Life  Ass'n.,  108  Wis.  421.  Some  courts  have  permitted  such  a  purchase 
subject  to  the  usual  close  examination  for  fraud  or  unfairness  given  any  transaction 
between  attorney  and  client.  Myers  v.  Luzerne  County,  124  Fed.  436.  See  Dunn  v. 
Record,  63  Me.  17,  19.  And  an  attorney  may  take  an  assignment  of  such  property  as 
security  for  services  rendered  in  the  suit.  Anderson  v.  Radcliffe,  E.  B.  &  E.  806.  Cf. 
Mott  V.  Harrington,  12  Vt.  199. 

2"  Rogers  v.  R.  E.  Lee  Mining  Co.,  9  Fed.  721. 

^  See  Casserleigh  v.  Wood,  14  Colo.  App.  265,  270. 

^  It  is  now  recognized  that  the  law  against  champerty  and  maintenance  is  designed 
to  prevent  unnecessary  litigation  and  the  trafficking  in  quarrels.  See  Miles  v.  Mut. 
Reserve  Fund  Life  Ass'n.,  supra. 

^  See  Casserleigh  v.  Wood,  supra;  Fischer  v.  Kanoala  Naicker,  8  Moo.  Ind.  App.  170, 
187;  Pollock,  Contracts,  3  Am.  ed.  460. 

^  Brit.  C.  &  P.  Conveyors,  Lim.  v.  Lamson  Store  Service  Co.,  Ld.,  [1908]  i  K.  B. 
1006,  1013. 

1  See  Century  Dictionary. 

«  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  189. 

«  Paul  V.  Virginia,  8  WaU.  (U.  S.)  168. 

*  Gibbons  v.  Ogden,  supra;  Passenger  Cases,  7  How.  (U.  S.)  283. 
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state  to  another  constitutes  commerce  whether  or  not  in  connection  with 
a  sale  of  the  goods  transported.^  On  the  other  hand  the  mere  effecting 
of  a  sale,  where  the  introduction  of  the  property  sold  is  not  necessarily 
involved,  is  not  within  the  term.^  But  intervening  acts,  such  as  solicita- 
tions of  a  drummer,  which  are  instrumental  in  bringing  about  the  in- 
troduction of  property,  are  themselves  subject  to  regulation  as  commerced 
Thus  the  decisions  lead  to  the  general  conclusion  that  a  commercial 
transaction,  in  the  constitutional  sense,  is  one  whose  object  is  to  effect 
the  transportation  of  persons  or  property. 

Until  recently  courts  asserted  that  what  is  transmitted  must  be  an 
ordinary  subject  of  traffic  having  in  itself  a  recognized  money  value.* 
To-day,  however,  the  transmission  of  intelHgence  is  held  to  be  com- 
merce.^ Telegraphic  and  telephonic  communications  are  thus  brought 
within  this  category,  though  such  companies  can  be  subjected  to  the 
commerce  clause  on  the  ground  of  being  adjuncts  of  commerce.^" 

The  question  arises  how  far  a  transaction  will  be  regarded  as  interstate 
commerce  simply  because  it  incidentally  involves  the  transportation 
of  property.  Doing  insurance  business  in  a  foreign  state  has  consist- 
ently been  held  not  to  be  interstate  commerce. ^^  Although  incident- 
ally the  insurance  policy  will  be  sent  from  another  state  the  gist  of  the 
transaction  is  not  the  transmission  of  property,  but  indemnity  in  case  of 
loss.  Thus  a  commission  broker  telegraphing  orders  to  another  state,  in 
which  the  goods  were  to  remain,  has  been  held  not  to  be  engaged  in  inter- 
state commerce,  the  mode  of  his  effecting  sales  being  purely  incidental. ^- 
^  In  a  recent  case.  Imperial  Curtain  Co.  v.  Jacob,  127  N.  W.  772  (Mich.), 
a  foreign  corporation  contracted  with  a  resident  of  Michigan  to  exhibit 
in  Michigan  a  sign  bearing  an  advertisement  of  the  latter's  business. 
Though  there  was  involved  the  sending  of  the  sign  from  the  foreign  state 
to  the  place  of  exhibition  the  transaction  was  held  not  to  be  interstate 
commerce.  This  class  of  decisions  has  been  criticised. ^^  Yet  they  seem 
sound  when  the  conditions  which  the  Constitution  sought  to  remedy  are 
considered.  It  is  doubtful  whether,  in  desiring  the  transmission  of  prop- 
erty to  be  unrestricted  by  the  separate  states,  it  was  intended  to  hamper 
the  states  to  the  extent  of  preventing  them  from  regulating  transactions 
which  in  a  purely  incidental  way  involved  interstate  shipments. 

^  The  language  in  the  early  cases  would  seem  to  confine  commercial  shipments  to 
those  inv'olving  sales.  See  State  Freight  Cases,  15  Wall.  (U.  S.)  232.  Yet  later  decisions 
show  that  a  sale  is  not  essential.  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  I  (consignment  of  goods  to  a  factor). 

^  Ware  and  Leland  v.  Mobile  County,  209  U.  S.  405. 

^  Robbinsi;.  Shelby  Taxing  District,  120U.  S.  489;  McCallz).  California,  136  U.S.  104. 

*  Lottery  Cases,  188  U.  S.  321. 

^  International  Text  Book  Co.  v.  Pigg,  217  U.  S.  91  (a  correspondence  school 
doing  business  in  different  states  was  held  to  be  engaged  in  interstate  commerce) .  See 
23  Harv.  L.  Rev.  644. 

1°  Pensacola  Telegraph  Co.  v.  Western  Union  Telegraph  Co.,  96  U.  S.  i;  Muskogee 
Nat.  Tel.  Co.  y.  HaU,  118  Fed.  382. 

"  Paul  V.  Virginia,  supra.  On  principle  it  would  seem  proper  for  Congress  to  regu- 
late companies  engaged  in  marine  insurance  and  also  those  insuring  goods  which  are 
shipped  between  the  states,  on  the  ground  that  such  insurance  is  an  adjunct  of  com- 
merce.   But  the  law  is  otherwise.    Hooper  v.  California,  155  U.  S.  648. 

'^  Ware  and  Leland  v.  ^Mobile  County,  supra. 

1^  See  39  Am.  Law  Rev.  181;  Cooke,  The  Commeece  Clause  of  the  Federal 

COXSTITUTION,  §  7. 
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RECENT  CASES. 

Adverse  Possession  —  What  Constitutes  —  Exclusive  Possession.  — 
The  defendant  had  cultivated  as  his  own,  for  over  twenty  years,  a  strip  of  land 
belonging  to  the  plaintiff,  beneath  the  plaintiff's  eaves.  The  plaintiff  sued  the 
defendant  for  building  a  walk  on  this  strip.  Held,  that  the  defendant  has  ac- 
quired the  fee  in  the  strip  by  adverse  possession,  subject  to  an  easement  in  the 
plaintiff  to  let  his  eaves  hang  over  it.    Rooney  v.  Retry,  17  Ont.  Wk.  Rep.  83. 

To  gain  title  by  adverse  possession  the  adverse  possessor  must  have  exclusive 
possession:  he  must  be  in  and  the  true  owner  must  be  out.  Bellis  v.  Bellis, 
122  Mass.  414.  If  the  true  owner  is  making  such  use  of  his  land  as  at  least  to 
reserve  in  himself  an  easement  over  it,  and  that  use  is,  as  here,  the  one  which 
a  true  owner  would  naturally  make  of  that  land,  it  seems  strange  to  say  that 
another  can,  during  all  that  period  of  use,  be  in  exclusive  possession.  To  build 
a  shed  with  overhanging  eaves  has  been  regarded  as  such  a  taking  of  the  land 
underneath  the  eaves  as  will  found  a  claim  by  prior  possession  to  that  land 
against  one  who  later  put  it  under  cultivation.  Thacker  v.  Guardenier,  7  Met. 
(Mass.)  484.  In  Wisconsin  it  has  been  squarely  decided  that  overhanging 
eaves  give  the  owner  such  possession  of  the  land  beneath  them  as  to  prevent 
exclusive  possession  in  another.  Lins  v.  Seefeld,  126  Wis.  610.  Contra,  Ran- 
dall V.  Sanderson,  in  Mass.  114,  The  Wisconsin  view  seems  the  fairer  and 
more  logical  one. 

Adverse  Possession  —  What  Constitutes  —  Whether  Conscious  Hos- 
tility is  Essential.  —  The  plaintiff  claimed  and  occupied  land  for  the  statu- 
tory period  up  to  what  he  believed  to  be  the  line  mentioned  in  his  deed.  By 
mistake  his  claim  went  beyond  the  true  line.  Held,  that  since  the  plaintiff 
had  no  intention  of  claiming  land  which  did  not  belong  to  him,  he  acquired  no 
title  by  adverse  possession.     Clinchfield  Coal  Co.  v.  Viers,  68  S.  E.  976  (Va.). 

In  general  the  statutes  of  limitations  merely  bar  the  owner's  remedy  and  are 
silent  as  to  the  nature  of  the  holding  which  suffices  to  accompUsh  it.  From  the 
analogy  to  disseisin,  however,  the  courts  early  established  the  rule  that  the 
stranger's  possession  must  be  under  claim  of  title.  But  neither  this  analogy 
nor  the  words  of  the  statute  justify  the  further  reqm'rement  that  such  claim 
must  be  consciously  hostile  to  the  true  owner.  It  is  settled  that  when  the  de- 
fendant's claim  to  the  entire  tract  which  he  has  occupied  rests  upon  adverse 
possession,  conscious  hostihty  is  not  necessary.  Sumner  v.  Stevens,  6  Met. 
(Mass.)  337;  Nowlin  v.  Reynolds,  25  Gratt.  (Va.)  137.  But  where  the  defend- 
ant has  good  paper  title  to  a  part  of  the  land  occupied,  and  title  by  adverse 
possession  is  relied  upon  merely  to  extend  the  boundaries  of  his  claim,  many 
cases  hold  that  he  must  occupy  the  additional  strip  in  conscious  hostility  to 
the  true  owner.  Gruhe  v.  Wells,  34  la.  148;  McCabe  v.  Briiere,  153  Mo.  i. 
This  doctrine  seems,  however,  to  be  without  logical  or  historical  foundation, 
and  puts  a  premium  on  bad  faith.  The  weight  of  authority  is  against  it. 
French  v.  Pearce,  8  Conn.  439;  Daily  v.  Boudreau,  231  111.  228;  Mielke  v.  Dodge, 
135  Wis.  388. 

Agency  —  Principal's  Liability  to  Third  Persons  in  Tort  —  Liability 
OF  Charitable  Organization.  —  The  plaintiff,  while  engaged  in  making 
repairs  on  the  premises  of  the  Salvation  Army,  was  injured  by  the  negligence 
of  the  agents  of  the  charity.  Held,  that  the  charity  is  liable.  Hordern  v. 
Salvation  Army,  92  N.  E.  626  (N.  Y.). 

American  authorities  are  practically  unanimous  in  granting  some  exemption 
to  charities.  But  charities  in  England  would  seem  to  be  liable  for  the  torts  of 
their  agents.    The  early  reasoning  for  exemption  from  liability  was  that  trust 
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funds  should  not  be  diverted  to  paying  damages.  Parks  v.  Northwestern 
University,  218  111.  381.  This  has  been  repudiated  in  England.  Mersey  Docks 
Trustees  v.  Gibbs,  L.  R.  i  H.  L.  93;  Gilbert  v.  Trinity  House,  17  Q.  B.  D.  795. 
And  it  is  not  logically  tenable  in  those  American  jurisdictions  which  allow 
recovery  where  there  has  been  negligence  in  selecting  incompetent  servants. 
See  Plant  System  Relief  &•  Hospital  Department  v.  Dickerson,  118  Ga.  647.  A 
second  view,  that  in  the  case  of  charities  none  of  the  reasons  of  public  policy 
underlying  the  rule  of  respondeat  superior  are  appUcable,  is  supported  by 
reasoning  which  is  not  unassailable.  Hearns  v.  Waterbury  Hospital,  66  Conn. 
98.  A  third  theory,  illustrated  by  the  principal  case,  and  now  the  established 
doctrine  in  New  York,  that  a  recipient  of  charity  cannot  invoke  the  rule  be- 
cause he  has  assumed  the  risk,  but  that  an  outsider  may,  is  of  comparatively 
recent  growth.  Powers  v.  Massachusetts  Homoeopathic  Hospital,  loi  Fed.  896; 
ibid.,  109  Fed.  294;  Bruce  v.  Central  M.  E.  Church,  147  Mich.  230;  Wallace 
v.  Casey  Co.,  132  N.  Y.  App.  Div.  35.  The  reasons  against  such  a  theory  seem 
as  strong  as  those  against  the  fellow-servant  doctrine.  Moreover  it  estabhshes 
as  a  presumption  of  law  what  is  at  best  a  doubtful  question  of  fact. 

Agency  —  Undisclosed  Principal's  Rights  and  Liabilities  with  Re- 
spect TO  Third  Persons  —  Violation  of  Instructions.  —  The  plaintiff 
sold  whisky  to  the  manager  of  the  defendants'  hotel,  dealing  with  the  manager 
as  owner.  The  defendants  had  instructed  the  manager  to  buy  whisky  from 
another  firm  exclusively.  On  discovering  that  the  defendants  were  the  real 
principals,  suit  was  brought  against  them  for  the  price  of  the  whisky.  Held, 
that  the  plaintiffs  can  recover.    Kinahan  &"  Co.,  Ltd.  v.  Parry,  [1910]  2  K.  B. 

389- 
For  a  discussion  of  the  principles  involved,  see  23  Harv.  L  Rev.  599. 

Carriers  —  Baggage  —  Exclusion  from  Street  Car  for  Carrying 
Article  Not  Intended  for  Personal  Use.  —  The  plaintiff  attempted  to 
board  the  defendant's  car  while  carrying  five  cents'  worth  of  ice,  which  he  was 
taking  to  a  sick  man.  There  was  a  regulation  excluding  "bulky  and  danger- 
ous articles"  from  the  cars,  but  the  jury  found  that  the  ice  was  carefully 
wrapped  and  not  leaking.  The  plaintiff  was,  however,  excluded,  for  which 
this  action  was  brought.  Held,  that  the  court  cannot  say  as  a  matter  of  law 
that  the  ice  was  not  personal  baggage.  Mcintosh  v.  Augusta  &°  Aiken  R.  Co., 
69  S.  E.  159  (S.  C). 

Articles  carried  by  a  passenger  for  the  use  of  another  person  are  not  bag- 
gage. Metz  V.  California  Southern  R.  Co.,  85  Cal.  329.  And  this  is  a  question 
of  law.  Connolly  v.  Warren,  106  Mass.  146.  The  case  thus  seems  wrong  on 
the  ground  of  its  decision.  If,  however,  a  company  does  by  usage  permit  pas- 
sengers to  carry  small  packages  of  merchandise,  a  man  may  not  be  excluded 
for  so  doing.  Runyan  v.  Central  R.  Co.  of  New  Jersey,  65  N.  J.  L.  228.  And 
it  would  seem  that,  in  the  case  of  street  cars,  a  court  might  well  judicially  recog- 
nize the  existence  of  such  a  usage,  so  general  as  to  have  become  a  part  of  the 
carrier's  undertaking,  in  the  absence  of  an  express  regulation  to  the  contrary. 

Carriers  —  Duty  to  Accept  and  Carry  Passengers  —  Right  to  Com- 
pel Car  to  Return  to  Designated  Stopping  Place.  —  The  plaintiff  signalled 
the  defendant's  car  at  one  of  its  regular  stops,  but  the  car  ran  by  seventy-five 
yards,  and  the  motorman  refused  to  bring  it  back  to  the  stop.  The  plaintiff 
refused  to  walk  to  the  car,  though  allowed  time  to  do  so,  and  brought  this  ac- 
tion for  the  damages  suffered  by  being  left  behind.  Held,  that  he  may  recover. 
Christian  v.  Augusta  b"  Aiken  R.  Co.,  69  S.  E.  17  (S.  C). 

It  has  been  held  that  a  regulation  of  an  electric  railway  company  not  to  re- 
turn to  take  up  a  passenger  may,  under  circumstances  stronger  indeed  than 
those  in  the  principal  case,  be  unreasonable.    Jackson  Electric  Railway,  Light, 
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b°  Power  Co.  v.  Lowry,  79  Miss.  431.  And  a  railroad  is  liable  for  the  damage 
resuUing  from  its  refusal,  without  valid  excuse,  to  carry  a  passenger  back,  after 
wrongfully  over-shooting  his  station.  Samuels  v.  Richmond  b°  Danville  R.  Co., 
35  S.  C.  493;  Fordyce  v.  Dillingham,  23  S.  W.  550  (Tex.).  The  company's 
legal  duty  is  undoubtedly  to  take  up  passengers  at  its  regularly  designated 
stops,  and  if  it  does  not  substantially  comply  with  that  duty,  it  seems  that  only 
important  considerations  of  pubUc  convenience  should  excuse  a  refusal  to  bring 
the  car  back.  Such  considerations  would  obviously  arise  where  cars  run  fre- 
quently through  crowded  streets,  and  going  backward  would  materially  add 
to  danger  of  coUisions. 

Champerty  and  Maintenance  —  Attorney  Paid  out  of  Fruits  of  Liti- 
gation. —  An  attorney  agreed  to  defend  a  pending  suit  in  return  for  a  portion 
of  the  property  in  litigation.  Held,  that  the  agreement  is  not  illegal.  Van 
Gieson  v.  Magoon,  20  Haw.  146.    See  Notes,  p.  228, 

Conflict  of  Laws  —  Personal  Jurisdiction  —  Agreement  to  Mort- 
gage Foreign  Land.  —  The  defendant  company  agreed  to  purchase  the  plain- 
tiff company's  mortgage  debenture  bonds  constituting  a  floating  charge  on 
property  in  Northern  and  Southern  Rhodesia  and  in  England.  The  plaintiflf 
contracted  to  give  the  defendant  an  exclusive  license,  renewable  every  five 
years  in  perpetuity,  to  work  the  plaintiff's  diamondiferous  land.  This  agree- 
ment was  made  in  London,  where  interest  and  principal  were  payable.  North- 
ern Rhodesia  is  under  English,  Southern  Rhodesia  under  Roman-Dutch  law. 
The  bonds  were  issued  and  later  paid,  but  were  never  registered,  as  required 
by  the  Rhodesian  law.  Subsequently  the  plaintiff  brought  this  bill  for  a  dec- 
laration upon  the  validity  of  the  license  agreement.  Held,  that  the  license 
clause  is  invalid.  British  South  Africa  Co.  v.  De  Beers  Consolidated  Mines 
Limited,  103  L.  T.  Rep.  4  (Eng.,  Ct.  App.,  July  5,  1910). 

The  English  rule  is  that  the  validity  of  a  contract  is  determined  by  the  law 
the  parties  intend  shall  govern.  Hamlyn  b"  Co.  v.  Talisker  Distillery,  [1894] 
A.  C.  202.  But  see  23  Harv.  L.  Rev.  i-ii,  79-103,  194-208,  and  260-292. 
All  courts,  however,  hold  that  the  creation  of  interests  in  land  is  governed  by 
the  lex  situs.  Kerr  v.  Moon,  9  Wheat.  (U.  S.)  565.  See  20  Harv.  L.  Rev.  382. 
Hence  it  was  contended  in  the  principal  case  that  so  far  as  the  contract  related 
to  land  in  Southern  Rhodesia  the  Roman-Dutch  law  applied,  and  that  under 
this  law  the  agreement  to  lease,  given  to  secure  the  bonds,  would  continue  in 
force  after  the  bonds  were  paid.  But  the  court,  relying  upon  earlier  cases,  con- 
sidered that  in  its  exercise  of  jurisdiction  in  personam  it  could  enforce  the  equities 
of  the  English  mortgage  law.  Ex  parte  Pollard,  Mont.  &  C.  239;  Lord  Cran- 
stown  V.  Johnston,  3  Ves.  Jr.  170.  Under  that  law  such  a  clog  on  the  equity  of 
redemption  is  not  allowed.  Noakes  d°  Co.  v.  Rice,  [1902]  A.  C.  24.  The  cases 
relied  upon  by  the  court  would  abundantly  warrant  the  present  decree  in  a 
case  involving  an  actual  interest  in  land  in  Southern  Rhodesia.  See  Ex  parte 
Pollard,  supra,  251.  But  the  same  result  would  seem  possible  without  their 
aid.  Through  lack  of  registration  no  interest  or  security  in  Rhodesian  land 
was  obtained.  See  2  Nathan,  Common  Law  of  South  Africa,  924.  Hence 
the  lex  situs  does  not  enter  and  only  English  law,  with  reference  to  which  the 
parties  contracted,  can  apply. 

Conflict  of  Laws  —  Personal  Jurisdiction  —  Jurisdiction  to  Order 
Payment  of  Alimony.  —  Suit  was  brought  for  a  divorce  and  aUmony.  The 
defendant  appeared  and  answered.  A  divorce  was  granted,  and  by  agreement 
of  counsel  the  court  decreed  that  such  ahmony  should  be  paid  as  it  should 
thereafter  direct,  upon  the  appUcation  of  any  of  the  parties  in  interest.  The 
defendant  left  the  jurisdiction,  and  the  court,  upon  notice  being  served  to  the 
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defendant's  attorney  of  record,  thereafter  made  an  order  for  the  payment  of 
alimony.  Held,  that  it  has  power  to  do  so.  McSherry  v.  McSherry,  77  Atl. 
653  (Md.). 

Although  a  divorce  may  be  granted  ex  parte  at  the  domicile  of  one  of  the  par- 
ties, a  decree  for  alimony,  being  in  personam,  is  of  no  effect  unless  the  court 
has  personal  jurisdiction  of  the  defendant.  Prosser  v.  Warner,  47  Vt.  667. 
Similarly,  a  court  which  grants  a  divorce  cannot  enjoin  the  defendant  unless  he 
is  within  its  jurisdiction.  See  De  la  Montanya  v.  De  la  Montanya,  112  Cal.  loi . 
Contra,  Kempson  v.  Kempson,  63  N.  J.  Eq.  783.  But  if  personal  jurisdiction  is 
once  acquired,  it  is  retained  for  the  purpose  of  settHng  all  questions  involved 
in  that  suit,  including  the  determination  of  a  writ  of  error.  Fitzsimmons  v. 
Johnson,  90  Tenn.  416.  Thus  a  court  which  has  properly  made  an  order  for 
the  payment  of  alimony  may  retain  the  power  to  modify  it.  Galusha  v.  Ga- 
lusha,  138  N.  Y.  272;  Olney  v.  Watts,  43  Oh.  St.  499.  The  decision  in  the  prin- 
cipal case,  therefore,  seems  sound.  For  a  discussion  of  similar  jurisdictional 
questions  involved  in  awarding  the  custody  of  children,  see  24  Harv.  L.  Rev. 
142. 

Constitutional  Law  —  Personal  Rights  of  the  Individual  —  Can  a 
State  Abolish  Insanity  as  a  Defense  in  Criminal  Actions.  —  A  statute 
provided  that  insanity  should  be  no  defense  in  criminal  actions,  but  that  the 
presiding  judge  might,  at  his  discretion,  commit  to  an  insane  asylum  any 
person  convicted,  who  in  his  opinion  was  insane.  The  state  constitution  pro- 
vided that,  "No  person  shall  be  deprived  of  hfe,  liberty,  or  property  without 
due  process  of  law,"  and  that,  "The  right  to  trial  by  jury  shall  remain  inviolate." 
Held,  the  statute  in  question  violated  both  the  above  provisions.  State  v. 
Strasburg,  no  Pac.  1020  (Wash.)    See  Notes,  p.  225. 

Constitutional  Law  —  Powers  of  Congress:  Implied  Powers  —  For- 
bidding Interstate  Transportation  of  Products  under  Pure  Food  Law. 
—  The  United  States  brought  a  libel  for  forfeiture  of  goods  under  the  Pure 
Food  Law.  A  demurrer  was  filed  on  the  ground  that  the  statute  was  uncon- 
stitutional. Held,  that  the  statute  is  constitutional.  United  States  v.  Seventy- 
four  Cases  of  Grape  Juice,  181  Fed.  629  (Dist.  Ct.,  W.  D.  N.  Y.). 

The  plaintiff  sought  to  enjoin  certain  government  oflScials  from  seizing  its 
goods  in  interstate  shipments,  under  the  Pure  Food  Law,  on  the  ground  that 
the  act  was  unconstitutional.  Held,  that  the  statute  is  constitutional.  Shawnee 
Milling  Co.  v.  Temple,  179  Fed.  517  (Circ.  Ct.,  S.  D.  la.). 

Interstate  commerce  is  defined  as  intercourse  and  traffic  among  the  states, 
including  navigation  and  the  transportation  of  persons  and  property,  as  well 
as  the  purchase,  sale,  and  exchange  of  commodities.  County  of  Mobile  v. 
Kimball,  102  U.  S.  691.  Goods  in  the  process  of  interstate  shipment,  there- 
fore, are  subject  to  whatever  regulations  Congress  may  impose  in  the  proper 
exercise  of  its  control  over  interstate  commerce.  See  Gibbons  v.  Ogden,  9  Wheat. 
(U.  S.)  I.  But  the  purpose  of  the  Pure  Food  Law  was  clearly  the  protection 
of  the  pubUc  health  and  not  the  regulation  of  commerce  as  such.  A  statute 
must  be  judged  by  its  real  purpose  and  not  its  incidental  one.  See  Minnesota 
v.  Barber,  136  U.  S.  313.  Since  the  protection  of  the  pubhc  health  is  an  exer- 
cise of  police  power,  which,  not  being  expressly  given  to  the  national  govern- 
ment, is  supposed  to  reside  in  the  states,  at  first  blush  the  statute  would  seem 
to  be  unconstitutional.  But  the  national  government  as  incidental  to  the  regu- 
lation of  commerce  can  exercise  the  police  power  and  regulate  commerce  so  as 
to  protect  the  national  health.  See  Lottery  Case,  188  U.  S.  321,  357;  Cooley, 
Const.  Lim.  723.  But  see  23  Harv.  L.  Rev.  441,  445,  et  seq.  Hence  the  statute 
is  constitutional;  but  the  case  is  interesting  as  showing  how  far  the  courts  have 
departed  from  the  real  meaning  of  the  commerce  clause.  See  Veazie  v.  Moor,  14 
How.  (U.  S.)  568,  574. 
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Constitutional  Law  —  Separation  of  Powers  —  Constitutionality  of 
Indeterminate  Sentence  Acts.  —  The  defendant  was  convicted  under  a 
statute  providing  that  for  certain  crimes  the  court  should  not  sentence  the 
prisoner  to  a  definite  term,  but  that  he  should  serve  not  less  than  one  year,  nor 
more  than  the  maximum  penalty  for  that  crime.  A  board  of  pardons  was  em- 
powered to  advise  the  governor  to  pardon  the  prisoner  at  any  time  after  the 
minimum  term  had  been  served.  Held,  that  this  statute  is  constitutional. 
People  V.  Joyce,  92  N.  E.  607  (111.). 

It  is  urged  against  the  constitutionality  of  such  statutes  that  they  interfere 
with  the  powers  of  the  judiciary  by  depriving  the  courts  of  the  right  to  fix  the 
exact  punishment,  and  conferring  this  right  on  a  board  which  is  not  judicial. 
People  V.  Cummings,  88  Mich.  249;  In  re  Conditional  Discharge  of  Convicts,  73 
Vt.  414.  But  the  legislature  may  set  an  exact  penalty  for  any  crime,  and  here 
it  has  set  the  maximum  period,  for  which  the  courts  are  to  sentence  the  de- 
fendant. People  ex  rel.  Clark  v.  The  Warden  of  Sing  Sing  Prison,  39  N.  Y. 
Misc.  113;  State  v.  Duff,  122  N.  W.  829  (la.).  The  board  is  merely  an  agency 
empowered  to  pardon  the  prisoner  at  an  earUer  date,  a  privilege  always  allowed 
to  some  body  other  than  the  courts.  As  the  governor  is  free  to  refuse  a  pardon, 
or  to  pardon  on  his  own  initiative,  his  constitutional  rights  are  not  infringed. 
Rich  v.  Chamberlain,  104  Mich.  436.  Cf.  State  ex  rel.  Bishop  v.  State  Board  of 
Corrections,  16  Utah,  478.  The  great  objection  to  these  statutes  is  that  the 
court  which  tried  the  case  is  better  prepared  to  exercise  clemency,  if  that  is 
desirable,  than  a  board  dependent  mainly  on  hearsay  evidence.  People  v. 
Cummings,  supra.  But  this  is  an  argument  to  be  addressed  to  the  legisla- 
ture. By  the  decided  weight  of  authority  such  statutes  are  held  to  be  consti- 
tutional,   George  v.  People,  167  111.  447;  Miller  v.  State,  149  Ind.  607. 

Constitutional  Law  —  Separation  of  Pouters  —  Federal  Powers  of 
State  "Legislature."  —  The  constitution  of  South  Dakota,  Art.  Ill,  §  i, 
provided  that  five  per  cent  of  the  voters  could  "require  that  any  laws  which 
the  legislature  may  have  enacted  shall  be  submitted  to  a  vote  of  the  electors 
.  ^  .  before  going  into  effect."  The  state  legislature  passed  a  statute  estab- 
lishing Congressional  districts.  A  referendum  petition  was  filed  as  to  that  act. 
The  relator  sought  to  have  his  nomination  papers  filed  under  the  act.  Held, 
that  he  is  not  entitled  to  do  so  since  the  act  is  not  in  force.  State  ex  rel.  Schra- 
der  v.  Policy,  127  N.  W.  848  (S.  D.).     See  Notes,  p.  220. 

Corporations  —  Nature  of  Corporation  —  License  to  Assign  Lease 
TO  A  "Respectable  and  Responsible  Person."  —  A  lease  of  a  livery  stable 
contained  a  covenant  not  to  assign  without  the  lessor's  consent;  but  such  con- 
sent was  not  to  be  withheld  in  respect  of  "a  respectable  and  responsible  person." 
Permission  to  assign  to  a  corporation  was  asked  and  refused;  but  the  assign- 
ment was  made.  In  an  action  brought  by  the  lessor  to  have  the  lease  declared 
forfeited,  the  question  was  whether  a  corporation  could  be  within  the  descrip- 
tion in  the  lease.  Held,  that  a  corporation  may  be  "a  respectable  and  respon- 
sible person."  WUlmott  v.  London  Road  Car  Co.,  45  L.  J.  666  (Eng.,  Ct.  App., 
Oct.  13,  1910). 

In  legal  meaning,  the  term  "person"  usually  embraces  corporations.  As 
used  in  the  Fourteenth  Amendment  it  is  so  construed.  See  Pembina  Consoli- 
dated Silver  Mining  and  Milling  Co.  v.  Pennsylvania,  125  U.  S.  181.  Unless  a 
contrary  intention  on  the  part  of  the  legislature  appears,  statutes  receive  this 
construction.  See  Pharmaceutical  Society  v.  London  and  Provincial  Supply 
Association,  5  App.  Cas.  857,  869.  So  in  a  will  a  power  to  lease"  to  any  person  " 
covers  a  letting  to  a  corporation.  In  re  Jeff  cock's  Trusts,  51  L.  J.  Ch.  507.  The 
question  then  becomes  whether  a  corporation  may  be  described  as  "respec- 
table."   The  adjective  invariably  derives  significance  from  the  context.     The 
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lease  here  demands  a  respectable  liveryman  —  that  is,  one  who  carries  on  the 
trade  in  a  respectable  manner.  Obviously  a  corporation  may  do  so.  A  cor- 
poration has  been  held  to  have  a  "trading  character,"  a  "reputation  in  the  way 
of  its  business,"  for  a  Ubel  upon  which  it  may  recover.  South  Hetton  Coal 
Company  v.  North-Eastern  News  Association,  [1894]  i  Q.  B.  133.  Also  a  cor- 
poration may  be  "responsible,"  that  is,  financially  sound;  in  this  case,  able  to 
pay  the  rental.  The  decision  is  clearly  correct  and,  in  view  of  the  constantly 
increasing  use  of  the  corporate  form,  in  thorough  accord  with  modern  bxisiness 
conditions. 

Corporations  —  Stockholders:  Individual  Liability  to  Corporation 
AND  Creditors  —  What  Law  Governs.  —  A  California  statute  provided 
that  the  stockholders  in  a  domestic  corporation  or  in  a  foreign  corporation 
doing  business  within  the  state  shall  be  liable,  in  certain  proportions,  for  the 
corporate  debts.  An  Arizona  statute  provided  that  a  corporation  formed 
under  its  laws  may  exempt  the  private  property  of  its  members  from  liability 
for  corporate  debts.  The  defendant  was  a  stockholder  in  a  corporation  formed 
in  Arizona  to  do  part  of  its  business  in  California,  and  whose  articles  of  incor- 
poration expressly  exempted  the  private  property  of  its  members  from  liability 
for  corporate  debts.  The  corporation  did  business  in  Cahfornia,  and  became 
insolvent.  Held,  that  the  defendant  is  liable  for  his  proportionate  share  of 
the  debts  of  the  corporation,  according  to  the  law  of  California.  Thomas  v. 
Wentworth  Hotel  Co.,  no  Pac.  942  (Cal.). 

The  hability  of  stockholders  is  contractual,  and  therefore  depends  on  the 
law  of  the  place  of  incorporation.  Young  v.  Farwell,  139  111.  326;  Tompkins  v. 
Blakey,  70  N.  H.  584.  See  Beale,  Foreign  Corporations,  §  442.  Statutes 
fixing  the  hability  of  stockholders  are  to  be  understood  as  not  applying  to  for- 
eign corporations  unless  that  is  their  clearly  expressed  intent.  See  Morawetz, 
Private  Corporations,  §  874.  But  it  is  submitted  that  a  state  has  no  power  to 
increase  the  UabiUty  of  stockholders  in  a  foreign  corporation  except  by  rein- 
corporating it.  Risdon  Iron  &"  Locomotive  Works  v.  Furness,  21  T.  L.  R.  179. 
The  principal  case  carries  to  an  extreme  the  doctrine  announced  in  a  decision 
of  the  Supreme  Court  of  the  United  States,  in  which  it  was  held  that  since  the 
corporation  was  formed  to  do  business  in  California,  and  the  articles  of  in- 
corporation contained  no  express  declaration  as  to  the  liability  of  stockholders, 
the  incorporators  must  be  presumed  to  have  intended  that  their  Uability  should 
be  governed  by  the  law  of  California.  Pinney  v.  Nelson,  183  U.  S.  144.  For  a 
criticism  of  that  decision  and  a  more  complete  discvission  of  the  subject,  see  18 
Harv.  L.  Rev.  452. 

Covenants  of  Title  —  Covenants  against  Incumbrances  —  Ease- 
ments. —  In  a  deed  of  land  given  by  the  defendant  to  the  plaintiff,  the  cove- 
nants of  warranty  were  so  worded  that  they  might  be  taken,  under  the  Florida 
statutes,  to  include  a  covenant  against  incumbrances.  At  the  time  of  the 
sale  a  railroad  maintained  an  open  and  notorious  right  of  way  across  the  land. 
The  plaintiff  sought  to  recover  for  breach  of  the  covenant.  Held,  that  he 
cannot  recover.    Van  Ness  v.  Royal  Phosphate  Co.,  53  So.  381  (Fla.). 

In  addition  to  mortgages  and  other  burdens  upon  the  title,  a  covenant 
against  incumbrances  of  course  embraces  easements.  Memmert  v.  McKeen,  112 
Pa.  St.  315.  But  to  determine  what  easements  are  included  in  the  covenant, 
the  courts  have  rightly  looked  in  each  case  to  the  intention  of  the  parties,  and 
have  not  felt  bound  to  give  the  written  words  their  hteral  meaning,  which 
would  cover  every  sort  of  incumbrance.  No  case  has  been  found  which  has 
held  the  presence  of  a  public  sidewalk  to  be  a  breach  of  the  covenant.  In 
drawing  the  line  the  courts  have  adopted  various  criteria.  Some  courts  have 
felt  that  the  words  of  the  parties  should  be  strictly  construed.     Barlow  v. 


238  HARVARD  LAW  REVIEW. 

McKinley,  24  la.  69.  Others  have  said  that  the  vendee's  notice  of  the  ease- 
ment is  enough  to  exclude  it  from  the  covenant.  Desvergers  v.  Willis,  56  Ga. 
515.  And  others  hold  that  the  open  and  pubUc  way  in  which  the  easement  is 
evidenced  places  a  duty  upon  the  vendee  to  take  notice.  Patlersoti  v.  Arthurs, 
9  Watts  (Pa.)  152. 

Damages  —  Excessive  Damages  —  Latitude  Allowed  to  "Nominal 
DAiLAGES."  —  In  an  action  for  failure  to  transmit  a  telegram,  the  court  re- 
stricted the  plaintiff  to  the  recovery  of  nominal  damages.  The  jury  returned 
a  verdict  for  $250.  The  defendant  moved  for  a  new  trial  on  the  ground  that 
the  amount  was  excessive.  Held,  that  the  motion  be  denied.  Western  Union 
Telegraph  Co.  v.  Glenn,  68  S.  E.  881  (Ga.,  Ct.  App.). 

In  this  case,  though  accepting  the  definition  that  nominal  damages  are  a 
trivial  sum,  the  court  adopts  the  reasoning  of  an  earUer  Georgia  decision,  that 
the  term  is  purely  relative,  depending  "upon  the  vastness  of  the  amount  in- 
volved." Sellers  v.  Mann,  113  Ga.  643.  Properly  speaking  the  only  sum  in- 
volved is  that  which  the  plaintiff  can  recover,  which  in  this  case  is  nominal 
damages,  and  so  the  court's  theory  reduces  itself  to  an  absurdity.  If,  how- 
ever, the  theory  is  that  the  term  is  relative  to  the  amount  claimed,  it  is  equally 
unsound.  That  the  amount  of  the  claim  bears  no  relation  to  the  damages  is 
shown  by  two  types  of  cases.  The  plaintiff  may  recover  nominal  damages 
where  no  actual  damage  has  occurred  to  give  rise  to  any  claim.  Grau  v.  Grau, 
37  Ind.  App.  635.  And  where  not  only  no  damage  is  claimed,  but  the  plaintiff 
has  benefited  by  the  wrong,  exactly  the  same  recovery  is  had.  Excelsior 
Needle  Co.  v.  Smith,  61  Conn.  56.  It  makes  no  difference  whether  the 
plaintiff  claims  much  or  little,  if  his  right  to  damages  rests  only  on  a  technical 
cause  of  action. 

Exemptions  —  Mortgage  of  Future  Exempt  Goods.  —  A,  a  resident  of 
IVIichigan,  assigned  as  security  to  B  all  his  goods  which  were  then  or  might  be 
thereafter  exempt  from  levy  and  sale  on  execution,  and  authorized  B  to  de- 
mand and  select  the  same.  Held,  that  B's  claim  should  be  allowed  against  A's 
assignee  in  bankruptcy.  In  re  Hastings,  24  Am.  B.  Rep.  360  (C.  C.  A.,  6th 
Circ). 

The  true  policy  of  the  exemption  laws  woidd  seem  to  forbid  an  assignment 
of  a  right  so  personal  in  its  nature.  A  few  cases  sustain  this  principle.  How- 
land  V.  Ftdler,  8  Minn.  50;  Lane  v.  Richardson,  104  N.  C.  642.  On  principle, 
too,  the  mortgaging  of  after-acquired  property  should  not  give  a  right  good 
against  third  parties.  See  19  Harv.  L.  Rev.  557.  But  the  court  in  the  prin- 
cipal case  was  bound  on  these  points  by  the  decisions  of  the  Michigan  courts. 
Wilson  V.  Perrin,  62  Fed.  629.  By  those  decisions  a  mortgagee  of  exempt 
property  is  entitled  to  it  as  against  creditors.  Buckley  v.  Wheeler,  52  Mich.  i. 
And  the  law  of  Michigan  recognizes  the  validity  of  chattel  mortgages  compris- 
ing after-acquired  property.  Louden  v.  Vinton,  108  Mich.  313.  These  propo- 
sitions, however,  do  not  necessarily  involve  the  conclusion  drawn  from  them 
by  the  court,  —  that  a  mortgage  is  valid  which  comprises  aU  the  exempt  prop- 
erty which  the  mortgagor  may  acquire  in  future.  Such  an  extension  of  a  prin- 
ciple of  dubious  expediency  might  well  have  been  avoided  on  grounds  of  policy 
similar  to  those  which  render  ineffectual  an  assignment  of  wages  to  be  earned 
under  a  contract  not  yet  made.    Herbert  v.  Bronson,  125  Mass.  475. 

Highways  —  Regulation  and  Use  —  Moving  a  House.  —  The  defendant 
procured  a  license  from  a  municipality  to  move  a  house  through  the  streets. 
The  plaintiff  operated  a  street  railway  under  a  franchise  giving  it  the  right  to 
maintain  poles  and  wires.  The  defendant  in  moving  would  interfere  with  the 
plaintiff's  wires.    The  plaintiff  asked  for  an  injunction  restraining  the  defend- 
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ant  from  such  interference.    Held,   that  no  injunction  should  be  granted. 
Western  N.  Y.  &•  P.  T.  Co.  v.  Stillman,  68  N.  Y.  Misc.  456. 

Recognizing  the  fact  that  moving  a  house  differs  only  in  degree  from  mov- 
ing anything  else,  a  reasonable  use  of  the  highway  for  such  purpose  has  gen- 
erally been  held  to  be  lawful.  Graves  v.  Shattuck,  35  N.  H.  257.  Contra,  Dick- 
son V.  Kewanee  Elec.  Light  Co.,  53  111.  App.  379.  It  is  usual  for  cities  to  require 
a  license  for  the  moving  of  a  building.  This  does  not  take  away  the  common- 
law  right;  it  restricts  it  to  those  who  have  satisfied  the  authorities  that  their 
exercise  of  it  will  not  create  a  public  nuisance.  Hinman  v.  Clarke,  121  N.  Y. 
App.  Div.  105.  A  street  railway  franchise  does  not  give  an  exclusive  right  to 
use  the  streets  or  any  part  of  them;  the  company  must  share  them  with  the 
pubhc.  Market  St.  Ry.  Co.  v.  Central  Ry.  Co.,  51  Cal.  583.  It  foUows  that 
the  company,  like  the  public,  is  subject  to  occasional  reasonable  interference 
with  its  enjoyment  of  the  streets.  As  the  defendant  in  the  principal  case  pro- 
posed to  exercise  his  right  in  a  way  which  would  not  work  irreparable  harm  to 
the  plaintiff,  and  as  the  plaintiff's  right  by  franchise  was  not  superior  to  the 
defendant's  common-law  right,  the  suit  of  the  plaintiff  was  rightly  denied. 

Injunctions  —  Acts  Restrained  —  Payment  of  Salary  to  One  Il- 
legally Appointed  to  Office.  —  The  defendant  was  illegally  appointed 
judge  by  a  city  council.  The  plaintiff,  a  taxpayer,  joining  the  city  council  as 
co-defendant,  prayed  for  an  injunction  restraining  the  payment  of  salary  to 
the  defendant.  Held,  that  the  injunction  be  granted.  Forman  v.  Bostwick, 
139  N.  Y.  App.  Div.  S33- 

A  court  of  equity  has  no  jurisdiction  to  determine  a  question  of  title  to 
office,  since  there  is  an  adequate  remedy  by  quo  warranto  proceedings.  If  there 
is  an  independent  ground  of  equity  jurisdiction,  however,  the  court  will  de- 
termine the  whole  matter  in  issue,  even  if  a  question  of  title  is  incidentally 
involved.  Cf.  Johnston  v.  Jones,  23  N.  J.  Eq.  216.  One  recognized  head  of 
equity  jurisdiction  is  the  prevention,  at  the  suit  of  a  taxpayer,  of  an  illegal 
waste  of  public  moneys.  Merrill  v.  Plainfield,  45  N.  H.  126.  But  the  principal 
case  cannot  be  supported  on  that  ground.  Burgess  v.  Davis,  138  111.  578. 
Even  where  there  is  a  rightful  claimant  who  has  been  kept  out  of  office  by  the 
de  facto  officer,  he  cannot  recover  from  the  city  the  salary  which  has  been  paid 
under  mistake  to  the  actual  incumbent.  Coughlin  v.  McElroy,  74  Conn.  397. 
Hence  there  is  no  waste  of  public  money.  The  court  in  the  principal  case  lays 
emphasis  on  the  fact  that  no  question  of  fact  is  in  dispute,  to  go  to  a  jury;  but 
that  in  itself  is  of  course  not  enough  to  give  equity  jurisdiction. 

Innkeepers  —  Duties  to  Travelers  and  Guests  —  Whether  Bad 
Reputation  is  an  Excuse  for  Refusing  Entertainment.  —  The  plaintiff, 
a  noted  professional  prize-fighter,  was  refused  accommodations  by  the  defend- 
ants, the  proprietors  of  a  hotel.  The  judge  charged  the  jury  that  it  was  for 
them  to  say  whether  such  a  violator  of  the  criminal  laws  was  a  reputable  per- 
son entitled  to  be  admitted  to  a  hotel.  Held,  that  the  charge  was  correct. 
Nelson  v.  Boldt,  180  Fed.  779  (Circ.  Ct.,  E.  D.  Pa.). 

For  centuries  the  innkeeper  has  had  a  prima  facie  duty  to  all  travelers  to 
furnish  for  reward  such  accommodations  as  he  has.  See  Anon.,  Keilw.  50; 
Rex  V.  Collins,  Palm.  373.  But  certain  circumstances  afford  him  a  justifica- 
tion for  refusing  entertainment.  The  same  poUcy  which  imposes  the  duty  re- 
quires him  to  exclude  those  whose  conduct  would  render  them  dangerous  to 
the  personal  security  and  comfort  of  his  guests.  Goodenow  v.  Travis,  3  Johns. 
(N.  Y.)  427.  See  Markham  v.  Brown,  8  N.  H.  523;  Queen  v.  Rymer,  2  Q.  B.  D. 
136.  Where  one  seeks  accommodations  to  engage  in  an  act  illegal  or  contra 
bonos  mores,  it  is  of  course  the  innkeeper's  duty  to  refuse  him  admission.  Cur- 
tis V.  Murphy,  63  Wis.  4.     Cf.  Thurston  v.  Union  Pacific  R.  Co..,  4  Dill.  (U.  S.) 
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321;  Godwin  v.  Telephone  Co.,  136  N.  C.  258.  But  previous  lawbreaking  is 
not  per  se  a  ground  for  exclusion.  See  Coppin  v.  Braithwaite,  8  Jur.  875;  Lucia 
V.  Omel,  46  N.  Y.  App.  Div.  200.  But  for  the  principal  case  it  would  seem 
clear  that  the  law  prefers  the  necessities  of  one  member  of  the  traveling  public 
to  the  sensibilities  of  others.  Chicago  b"  N.  W.  Ry.  Co.  v.  Williams,  55  111. 
185;  Brown  v.  Memphis  b°  C.  R.  Co.,  7  Fed.  51.  And  in  spite  of  a  few  dicta  the 
mere  interest  of  the  public  servant  should  be  no  excuse,  cases  apparently 
contra  being  due  to  the  fact  that  he  need  not  allow  the  transaction  of  business 
on  his  premises.  Ford  v.  East  Louisiana  R.  Co.,  no  La.  414.  But  see  Jencks 
v.  Coleman,  2  Sumn.  (U.  S.)  221;  State  v.  Steele,  106  N.  C.  766.  Engaged  in  a 
public  undertaking,  he  can  justify  his  failure  to  perform  it  only  on  grounds  in 
which  the  pubUc  is  interested.    The  principal  case  does  not  satisfy  this  test. 

Insurance  —  Construction  of  Particular  Words  and  Phrases  in 
Standard  Forms  —  "The  Insured"  to  Furnish  Proofs  of  Loss. — A 
mortgagor  took  out  insurance  payable  to  the  mortgagee  as  his  interest  might 
appear.  The  poUcy  provided  that  the  mortgagee's  interest  should  not  be 
invalidated  by  any  act  or  neglect  of  the  mortgagor,  and  that  "the  insured" 
should  furnish  proofs  of  loss  within  a  certain  time.  Held,  that  recovery  by  the 
mortgagee  is  not  barred  by  the  lack  of  proofs  within  the  stipulated  time. 
Heilbrun  v.  German  Alliance  Insurance  Co.,  44  N.  Y.  L.  J.  627  (N.  Y.  App. 
Div.,  Oct.  1910). 

For  a  discussion  of  the  principles  involved,  see  23  Harv.  L.  Rev.  311. 

Insurance  —  Defenses  of  Insurer  —  Exemption  Clause.  —  A  fire  in- 
surance policy  exempted  the  company  from  liability  for  loss  caused  directly 
or  indirectly  by  certain  causes;  or  for  loss  occasioned  by  or  through  earthquake. 
A  statute  provided  that,  when  a  peril  is  specially  excepted  in  a  policy,  a  loss 
which  would  not  have  occurred  hut  for  that  peril  is  excepted,  although  the  im- 
mediate cause  of  the  loss  was  a  peril  not  excepted.  An  earthquake  caused  a 
fire  which  spread  to  and  destroyed  the  plaintiff's  property.  Held,  that  the 
plaintiff  can  recover  on  the  policy.  Pacific  Heating  b°  Ventilating  Co.  v.  Wil- 
liamsburg City  Fire  Ins.  Co.  of  Brooklyn,  in  Pac.  4  (Cal.). 

If  the  earthquake  clause  stood  alone  the  company  would  not  be  liable.  In- 
surance Co.  V.  Boon,  95  U.  S.  117.  See  Baker  6*  Hamilton  v.  Williamsburgh, 
etc.  Ins.  Co.,  157  Fed.  280.  The  court  argues,  however,  that  the  use  of  the 
words  "directly  or  indirectly"  before  the  semicolon,  coupled  with  their  omis- 
sion after  it,  has  narrowed  the  scope  of  this  exemption.  The  statute  provides 
a  strict  rule  for  the  construction  of  such  a  clause.  The  court  construes  the 
policy  without  reference  to  the  statute,  and  then  avoids  it  by  saying  that  the 
excepted  peril,  fire  caused  by  earthquake,  never  occurred,  apparently  because 
the  fire  did  not  originate  on  the  plaintiff's  premises.  But  where  the  excepted 
peril  was  fire  from  explosion,  the  United  States  Supreme  Court  held  that  it 
had  occurred  even  though  the  explosion  occurred  and  the  fire  originated  in 
another  building  than  the  one  insured.  Insurance  Co.  v.  Tweed,  7  Wall.  (U.  S.) 
44.  In  an  action  on  a  similar  poUcy  it  was  held  that  the  omission  of  "directly 
or  indirectly"  after  the  semicolon  had  waived  the  benefit  conferred  by  the 
statute.  Williamsburgh,  etc.  Ins.  Co.  v.  Willard,  164  Fed.  404.  The  interpre- 
tation seems  extreme. 

Insurance  —  Employers'  Liability  Insurance  —  "Injuries  Accident- 
ally Suffered."  —  An  employee  contracted  glanders  while  on  duty,  owing  to 
the  fault  of  his  employer,  and  recovered  damages  from  him.  The  employer 
held  an  employers'  liability  insurance  policy,  covering  loss  "for  damages  on 
account  of  bodily  injuries  accidentally  suffered  by  employees  of  assured  while 
on  duty."    Held,  that  the  employer  can  recover  from  the  insurance  company 
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for  the  damages  paid  the  employee.    Hood  6*  Sons  v.  Maryland  Casualty  Co., 
206  Mass.  223.    See  Notes,  p.  221. 

Insurance  —  Rights  of  Beneficiary  —  Murder  of  Insured  by  Bene- 
ficiary. —  After  murdering  the  insured,  the  beneficiary  of  a  hfe  insurance 
contract  sought  to  recover  from  the  insurer  the  amount  of  the  poHcy.  Held, 
that  he  cannot  recover.  Filmore  v.  Metropolitan  Life  Ins.  Co.,  92  N.  E.  26 
(Oh.). 

After  the  murder  of  the  insured  by  the  beneficiary  the  insurance  company 
admitted  liability  upon  the  policy.  The  administrator  of  the  insured  and  the 
administrator  of  the  beneficiary  each  claimed  the  proceeds.  Held,  that  the  ad- 
ministrator of  the  insured  is  entitled  to  recover.  Anderson  v.  Life  Insurance 
Co.  of  Virginia,  67  S.  E.  53  (N.  C).    See  Notes,  p.  227. 

Interstate  Commerce  —  What  Constitutes  Interstate  Commerce  — 
Foreign  Corporation  Preparing  outside  State  and  Exhibiting  in  it 
Advertisement  of  Local  Business.  —  A  foreign  corporation  contracted  with 
a  resident  of  Michigan  to  prepare  and  exhibit  for  three  years  in  Michigan  a 
sign,  bearing  an  advertisement  of  the  resident's  business.  The  sign  was  to  be 
prepared  outside  the  state.  In  an  action  by  the  corporation  for  the  sum  due 
it  on  the  contract  after  two  years'  exhibition,  the  defendant  showed  that  the 
plaintiff  had  not  fulfilled  the  requirements  for  doing  business  laid  down  by  a 
statute  which  did  not  apply  to  interstate  commerce.  Held,  that  the  transac- 
tion does  not  constitute  interstate  commerce.  Imperial  Curtain  Co.  v.  Jacob, 
127  N.  W.  772  (Mich.).    See  Notes,  p.  230. 

Judgments  —  Collateral  Attack  —  Punishment  for  Contempt.  —  In 
contempt  proceedings,  the  defendant  contended  that  there  were  not  sufficient 
grounds  for  granting  the  order  which  he  had  disobeyed.  Held,  that  this  defense 
is  invalid.     Starkweather  v.  Williams,  76  Atl.  662  (R.  I.). 

If  a  decree  is  utterly  void,  the  party  affected  is  justified  in  disregarding  it, 
and  may  attack  its  validity  when  prosecuted  for  contempt.  Dodd  v.  Una,  40 
N.  J.  Eq.  672.  A  decree  may  be  void  because  the  court  has  no  jurisdiction 
over  the  parties  or  subject  matter.  In  re  Sawyer,  124  U.  S.  200.  Or,  a  court 
having  authority  to  hear  the  cause  may  grant  reUef  of  a  kind  that  hes  without 
its  jurisdiction.  McHenry  v.  State,  91  Miss.  562.  When,  however,  the  court 
has  jurisdiction,  the  fact  that  an  order  was  erroneously  or  improvidently  issued 
does  not  justify  disobedience.  The  proper  remedy  is  an  appeal  on  the  merits. 
Erie  Ry.  Co.  v.  Ramsey,  45  N.  Y.  637;  Clark  v.  Burke,  163  111.  334. 

Landlord  and  Tenant  —  Assignment  and  Subletting  —  Sub-lessee's 
Breach  of  Covenant  to  Repair:  Measure  of  Damages.  —  In  1855,  A 
leased  premises  for  ninety-nine  years  to  B,  who  covenanted  to  repair.  In  1887 
B  sublet  to  C,  who  covenanted  to  repair  in  the  same  terms  as  those  of  the 
head  lease.  In  1908  A  sued  B  for  failure  to  repair,  and  B,  in  addition  to  dam- 
ages, paid  a  fine  and  costs  to  avoid  a  forfeiture.  B  thereupon  sued  C  on  his 
covenant,  and  sought  to  include  in  his  damages  the  costs  of  the  former  action. 
Held,  that  he  cannot  recover  the  costs.  Clare  v.  Dobson,  London  Times,  Oct. 
21,  1910,  p.  3  (K.  B.  D.). 

If  C's  covenant  were  to  perform  the  covenant  in  the  head  lease,  it  would  be 
a  covenant  of  indemnity  and  B's  costs  would  be  recoverable.  Hornby  v.  Card- 
well,  8  Q.  B.  D.  329.  But  a  covenant  by  a  sub-lessee  to  repair,  although  in  the 
terms  of  the  lessee's  covenant,  is  not  a  covenant  of  indemnity.  Pontifex  v. 
Foord,  12  Q.  B.  D.  152.  The  rule  of  damages,  however,  in  breach  of  contract 
covers  damages  which  might  reasonably  have  been  contemplated  by  both 
parties  when  the  contract  was  made.    Hadley  v.  Baxendale,  9  Exch.  341.  Under 
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this  rule,  in  cases  of  sale  and  re-sale,  the  vendee  has  been  allowed  to  recover 
from  the  vendor  his  costs  in  defending  an  action  brought  by  the  sub-vendee 
for  breach  of  implied  warranty.  Hammond  &°  Co.  v.  Bussey,  20  Q.  B.  D.  79. 
See  FoA,  Landlord  and  Tenant,  4  ed.,  234.  .But  the  decision  in  the  principal 
case  rests  on  good  authority.  Penley  v.  Watts,  7  M.  &  W.  601;  Walker  v. 
Hatton,  10  M.  &  W.  249.  B,  who  was  himself  in  default,  might  have  avoided 
this  added  expense  by  paying  A  before  suit  was  brought.  The  costs  are  there- 
fore too  remote  to  have  been  reasonably  within  the  contemplation  of  the  parties 
as  probable  damages  arising  from  C's  breach. 

Libel  and  Slander  —  Privileged  Communications  —  Publication  In- 
vited OR  Procured  by  Plaintiff.  —  The  defendant  at  the  plaintifif's  request 
repeated  at  a  club  meeting  an  accusation  against  the  plaintiff,  made  originally 
to  the  plaintiff  alone.  Held,  that  the  publication  was  privileged.  Shafer  v. 
Haupt,  58  Pitts.  Leg.  J.  (Pa.,  Allegheny  Co.  C.  P.,  July  6,  1910). 

The  plaintiffs  induced  A  to  write  a  letter  to  the  defendant,  expectmg  a  de- 
famatory reply  on  which  they  could  base  an  action.  Held,  that  the  plaintiffs 
caused  the  publication  and  cannot  recover.  M etcher  v.  Beele,  no  Pac.  181 
(Colo.). 

Many  authorities  agree  with  the  Pittsburgh  case  in  putting  the  defense  in 
such  cases  on  the  ground  of  conditional  privilege.  Warr  v.  Jolly,  6  C.  &  P.  497; 
Billings  V.  Fairbank,  136  Mass.  177.  Other  cases  hold  that,  at  least  where 
the  plaintiff  authorizes  the  publication  in  order  to  base  an  action  thereon,  the 
inile  of  volenti  non  fit  injuria  applies.  Sutton  v.  Smith,  13  Mo.  120;  Heller  v. 
Howard,  11  111.  App.  554.  It  is  submitted  that  this  is  the  true  ground  of  de- 
fense in  both  cases.  The  defense  of  conditional  privilege  seems  properly  to 
be  based  on  the  defendant's  right  to  speak  in  his  own  interest,  or  on  a  duty  to 
speak  in  the  interest  of  others.  Neither  of  these  elements  is  present  in  these 
cases.  Furthermore,  although  the  existence  of  wrong  motive  would  defeat 
conditional  privilege,  it  is  submitted  that  in  these  cases  the  plaintiff  would  not 
be  allowed  to  set  up  the  defendant's  wrong  motive  as  a  ground  for  his  recovery. 

Limitation  of  Actions  —  Nature  and  Construction  of  Statute  — 
Municipal  Corporations  as  Affected  by  Statute.  —  In  an  action  by  a 
city  to  recover  damages  for  injuries  to  a  bridge,  the  defendant  proved  that 
the  claim  had  not  accrued  within  the  period  of  limitation.  Held,  that  the  ac- 
tion cannot  be  maintained.  City  of  Chicago  v.  Dunham  Towing  b°  Wrecking 
Co.,  92  N.  E.  566  (111.). 

Against  the  state,  as  sovereign,  no  time  runs.  Lindsey  v.  Lessee  of  Miller, 
6  Pet.  (U.  S.)  666.  But  where  the  state  is  merely  a  nominal  party,  statutes  of 
limitations  apply.  Miller  v.  State,  38  Ala.  600.  Cf.  Wasteney  v.  Schott,  58 
Oh.  St.  410.  And  where  the  state  becomes  a  member  of  a  trading  company, 
its  claims  may  be  barred.  Bank  of  the  United  States  v.  M'Kenzie,  2  Brock. 
(U.  S.)  393.  Contra,  President  and  Directors  of  the  State  Bank  of  Illinois  v. 
Brown,  2  lU.  106.  Many  cases  hold  that  all  governmental  agencies  except  the 
state  are  subject  to  the  statute  under  all  circumstances.  Hartman  v.  Hunter, 
56  Oh.  St.  175;  Knight  v.  Heaton,  22  Vt.  480.  But  by  the  weight  of  authority, 
public  rights,  enforced  by  cities  or  counties,  are  not  lost  by  lapse  of  time. 
Greenwood  v.  Town  of  La  Salle,  137  111.  225 ;  Ctty  of  Osawatomie  v.  Board  of  Com- 
missioners of  Miami  County,  78  Kan.  270.  And  the  better  cases  hold  that  the 
statute  does  not  bar  claims  of  public  institutions,  such  as  schools  and  hospitals. 
Eastern  State  Hospital  v.  Graves'  Committee,  105  Va.  151.  See  20  Harv.  L. 
Rev.  644.  It  has  even  been  held  that  where,  by  legislation,  the  statute  of 
limitations  runs  against  the  state,  still  property  devoted  to  public  uses,  such  as 
streets,  is  not  lost  by  adverse  possession.  Ralston  v.  Town  of  Weston,  46  W. 
Va.  544.     Contra,  City  of  St.  Paul  v.  Chicago,  Milwaukee.  6*  St.  Paul  R.  Co., 
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45  Minn.  387.  Thus,  in  a  chaotic  mass  of  authority,  the  better  decisions  seem 
to  establish  that  a  right  of  the  pubhc,  by  whatever  agency  of  government  it 
may  be  held,  is  not  lost  by  lapse  of  time,  but  that  non-pubhc  rights  may  be 
barred.    The  principal  case  seems  entirely  correct. 

Master  and  Servant  —  Employers'  Liability  Acts  —  Constitution- 
ality OF  Clause  Making  Employer's  Negligence  Immaterial.  —  The 
plaintiff  sued  under  the  Workmen's  Compensation  Act  of  1910  to  recover  for 
injuries  received  while  in  the  defendant's  employ.  The  statute  provides  that 
workmen  in  certain  occupations,  declared  by  the  act  to  be  "dangerous,"  may 
recover  for  injuries  received  in  such  employment,  although  the  employer  is  not 
negligent,  provided  the  injured  party  himself  is  not  guilty  of  serious  or  wilful 
misconduct.  Held,  that  the  act  is  constitutional.  Ives  v.  South  Bufalo  Rv. 
Co.,  68  N.  Y.  Misc.  643. 

The  court  in  reaching  this  decision  based  its  argument  on  well-founded 
authorities  and  analogies.  Legal  liability  without  fault  is  frequently  found 
in  our  law.  The  hability  of  the  master  for  the  acts  of  his  servant  is  one 
example.  Limpus  v.  London  General  Omnibus  Co.,  i  H.  &  C.  526.  The  car- 
rier's liability  as  insurer  is  another.  Coggs  v.  Bernard,  2  Ld.  Raym.  909.  Again, 
the  state  may  prescribe  the  liabilities  under  which  corporations  created  by  its 
laws  shall  conduct  their  business.  Missouri  Pacific  Ry.  Co.  v.  Mackey,  127 
U.  S.  205.  And  this  may  be  carried  so  far  that  a  statute  providing  that  a 
railroad  previously  chartered  shall  be  liable  for  all  injuries  to  passengers,  irre- 
spective of  its  own  negligence,  is  constitutional.  C.  R.  I.  &°  P.  Ry.  Co.  v.  Zer- 
necke,  183  U.  S.  582.  Most  legislation  applies  to  particular  classes,  but  if  all 
affected  by  it  are  treated  alike,  under  the  same  conditions,  equal  protection  is 
not  denied.  Missouri  Pacific  Ry.  Co.  v.  Mackey,  supra.  Hence  any  practical 
and  reasonable  classification,  not  palpably  arbitrary,  is  constitutional.  Louis- 
ville &°  Nashville  Ry.  Co.  v.  Melton,  218  U.  S.  36.  Since  there  is  no  culpability 
on  either  side  in  industrial  accidents  such  as  the  above,  and  as  the  employers 
only  shift  the  loss  on  to  society,  such  action  by  the  legislature  appears  not  only 
reasonable  but  a  just  solution  of  an  economic  problem. 

Mortgages  —  Priorities  —  Successive  Assignments  of  Chose  in  Ac- 
tion. —  A  mortgaged  his  hfe  insurance  policy  by  deposit  with  the  insurance 
company  for  a  loan  of  ;^2  5o,  and  later  obtained  a  loan  from  C  on  the  security 
of  the  same  policy.  Then  D,  having  no  notice  of  C's  claim,  advanced  £600  on 
the  pohcy,  which  was  handed  over  to  him.  ;C2  5o  of  this  amount  was  paid 
directly  to  the  insurance  company,  in  satisfaction  of  its  claim.  C  gave  prior 
notice  to  the  insurance  company.  Held,  that  D  has  priority  over  C  as  to  the 
,£250,  but  not  as  to  the  rest  of  his  claim.  In  re  Weniger's  Policy,  [1910]  2  Ch. 
291. 

The  claim  of  the  insurance  company  was  entitled  to  priority  over  C's  charge, 
for  the  company,  as  obUgor,  had  due  notice  of  its  own  claim  as  mortgagee. 
Willes  v.  Greenhill,  29  Beav.  376.  Then  as  to  the  ^250,  the  amount  advanced 
by  the  insurance  company,  D,  who  stepped  into  the  shoes  of  the  insurance 
company,  obtained  priority.  Peacock  v.  Burt,  4  L.  J.  Ch.  s:^.  As  to  the  re- 
mainder of  D's  claim,  if  it  were  purely  equitable,  D  must  be  postponed  to  C 
under  the  Enghsh  rule  that  the  assignee  first  to  give  notice  to  the  obligor  pre- 
vails. Foster  v.  Cockerell,  3  CI.  &  F.  456.  The  result  is  the  same  under  the 
American  rule  that  the  assignees  rank  in  the  order  in  which  the  assignments 
were  made.  Thayer  v.  Daniel,  113  Mass.  129.  But,  whereas  C  had  a  mere 
equitable  charge,  if  D  was  given  possession,  by  way  of  assignment,  of  the  res 
embodying  the  obligation,  it  would  seem  that  he  obtained  a  legal  right.  Cf. 
Harrison  v.  McConkey,  i  Md.  Ch.  34;  Fisher  v.  Knox,  13  Pa.  622.  And  equity 
will  not  deprive  D  of  the  legal  right  which  he  has  obtained  for  value  and  in 
good  faith.    See  Ames,  Cases  on  Trusts,  328. 
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Mortgages  —  Transfer  of  Rights  and  Property  —  Oral  Sale  op 
Mortgagor's  Interest  in  Absolute  Deed  to  Mortgagee.  —  Land  was  con- 
veyed by  absolute  deed  to  the  defendant  as  security  for  a  debt.  Subsequently 
the  grantor  orally  released  all  his  interest  in  the  land  for  a  good  consideration. 
The  grantor  having  become  bankrupt,  his  trustee  asserted  an  interest  in  the 
land.  Held,  that  the  defendant  has  the  absolute  title.  Hutchison  v.  Page, 
92  N.  E.  571  (lU.). 

Where  an  absolute  deed  is  given  to  secure  a  debt,  the  grantor  may  always 
show,  in  spite  of  the  Statute  of  Frauds,  that  a  mortgage  was  intended,  as  equity 
will  disregard  the  statute  rather  than  allow  the  unjust  result  of  a  different  rule. 
Carr  v.  Carr,  52  N.  Y.  251.  However,  equity  should  only  give  this  assistance, 
if  on  all  the  facts  it  is  fair  to  do  so,  and  when  the  plaintiff  has  sold  his  inter- 
est to  the  defendant  for  a  fair  consideration,  the  technical  defense  of  no  writ- 
ing should  not  be  allowed.  Shaw  v.  Walbridge,  33  Oh.  St.  i.  Accordingly, 
when  the  mortgagee  has  legal  title,  the  decided  weight  of  authority  allows  no 
interference  by  eauity  with  the  absolute  deed.  Cramer  v.  Wilson,  202  111.  83 ; 
Bazemore  v.  Mullins,  52  Ark.  207.  Contra,  Van  Keuren  v.  McLaughlin,  19 
N.  J.  Eq.  187.  Where  the  mortgagee  has  only  a  Uen,  even  though  his  deed  is 
absolute  on  its  face,  it  is  argued  that  to  enforce  this  parol  agreement  is  to  put 
title  into  the  mortgagee  without  a  writing.  Odell  v.  Montross,  68  N.  Y.  499. 
But  the  mortgagor  has  title  only  by  reason  of  the  interference  of  equity  with 
the  plain  words  of  the  deed,  so  here,  too,  equity  should  refuse  its  assistance  if 
it  wovild  be  imfair  to  grant  it.    Ferguson  v.  Boyd,  169  Ind.  537. 

Offer  and  Acceptance  —  Bilateral  Contracts  —  Mistake  in  Trans- 
mission OF  Offer  by  Telegraph.  —  The  defendant  company,  in  transmitting 
an  offer  of  sale  from  the  plaintiff  to  a  third  party,  negligently  altered  the  mes- 
sage so  as  to  quote  a  lower  figure.  The  offeree  accepted,  and  the  plaintiff 
parted  with  the  goods  at  the  reduced  price.  Held,  that  the  plaintiff  was  not 
bound  by  the  acceptance  of  the  offer  as  received.  Strong  v.  Western  Union 
Telegraph  Co.,  109  Pac.  910  (Idaho). 

In  the  majority  of  cases,  the  liabiUty  of  the  sender  to  abide  by  the  message 
as  received  has  been  argued  as  dependent  solely  upon  whether  or  not  the  tele- 
graph company  is  his  agent.  This  question  the  American  courts  have  gener- 
ally answered  in  the  affirmative.  Western  Union  Telegraph  Co.  v.  Shatter,  71 
Ga.  760;  Durkee  v.  Vermont  Central  R.  R.,  29  Vt.  127.  A  contrary  doctrine  is 
upheld  by  the  Enghsh  and  some  American  decisions;  in  consequence  of  which 
they  fail  to  find  the  mutual  assent  necessary  to  make  a  binding  agreement. 
Henkel  v.  Pape,  L.  R.  6  Exch.  7 ;  Pepper  v.  Western  Union  Telegraph  Co.,  87  Tenn. 
554.  That  the  relation  is  not  one  of  agency  must  be  conceded,  in  view  of  the 
well-settled  distinction  between  an  agent  and  an  independent  contractor. 
Lawrence  v.  Shipman,  39  Conn.  586.  See  Gray,  Communication  by  Tele- 
graph, §  106.  However,  it  seems  that  a  meeting  of  minds  sufficient  to  create 
a  binding  contract  can  be  found  without  resorting  to  a  doctrine  of  agency,  for 
the  "intent"  of  two  contracting  parties  is  to  be  ascertained  from  a  reasonable 
interpretation  of  their  expressions,  not  from  their  secret  intention.  Harris  v. 
Amoskeag  Lumber  Co.,  97  Ga.  465;  Smith  v.  Hughes,  L.  R.  6  Q.  B.  597.  So 
where  the  offerer  has  chosen  to  express  himself  through  the  medium  of  the  tele- 
graph, he  wiU  be  bound  by  such  expressed  intent.  Ayer  v.  Western  Union  Tele- 
graph Co.,  79  Me.  493.  But  if  the  mistake  is  apparent,  the  sender  will  not  be 
bound.    German  Fruit  Co.  v.  Western  Union  Telegraph  Co.,  137  Cal.  598. 

Restraint  of  Trade  —  Monopoly  —  Contracts  to  Sell  at  Fixed  Price. 
—  The  plaintiff  manufactured  medicinal  tablets  under  a  secret  process,  not 
patented.  He  sold  the  tablets  only  under  an  extensive  system  of  contracts 
with  wholesale  and  retail  druggists,  by  which  the  former  agreed  to  sell  the 
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tablets  only  to  designated  retailers,  who  in  turn  bound  themselves  to  main- 
tain the  prices  fixed  by  the  plaintiff.  Held,  that  the  system  of  contracts  is 
void  at  common  law  as  in  restraint  of  trade.  W.  H.  Hill  Co.  v.  Gray  &"  Worcester, 
127  N.  W.  803  (Mich.). 

The  seller's  right  to  fix  the  price  at  which  the  goods  may  be  resold  by  the 
buyer,  if  a  single  transaction  appears,  is  undoubted.  Garsl  v.  Harris,  177 
Mass.  72.  The  seller  should  have  the  same  right,  as  an  incident  to  his  property 
in  the  goods,  when  he  sells  to  many  buyers.  That  these  buyers  must  all  sell 
the  goods  at  the  same  price  is  not  an  undue  restraint  of  trade.  Dr.  Miles 
Medical  Co.  v.  Plaii,  142  Fed.  606;  Park  &°  Sons  Co.  v.  National  Whole- 
sale Druggists'  Ass'n,  175  N.  Y.  i.  Contra,  Park  b°  Sons  Co.  v.  Hartman, 
153  Fed.  24.  The  contracts  cannot  be  illegal  as  tending  toward  monopoly, 
for  before  the  contracts  are  made  the  seller  necessarily  has  a  monopoly  over 
his  own  goods.  He  gains  no  greater  control  over  the  market  than  he  already 
had.  Dr.  Miles  Medical  Co.  v.  Jaynes  Drug  Co.,  149  Fed.  838.  A  combina- 
tion to  injure  a  merchant  by  preventing  him  from  obtaining  goods  is  unlawful. 
Delz  V.  Winfree,  80  Tex.  400.  Also,  two  competitors  may  not  enter  into  an 
agreement  to  keep  up  the  price.  More  v.  Bennett,  140  111.  69.  But  the  present 
case  presents  neither  of  these  vicious  elements.  To  uphold  the  contracts  would 
simply  allow  freedom  of  trade  to  the  manufacturer  to  do  what  he  will  with 
his  own.    Elliman  v.  Carrington,  [1901]  2  Ch.  275. 

Restraints  on  Alienation  —  Validity  of  Restraint  on  Alienation 
OF  Fee  When  Qualified  as  to  Time.  —  A  conveyed  land  in  fee  to  B,  his  son, 
reserving  to  himself  an  interest  for  life  in  the  rents  and  profits,  and  with  a 
condition  that  B  should  not  sell  during  A's  life.  Held,  that  the  condition  is 
valid.    Fraszier  v.  Combs,  130  S.  W-.  812  (Ky.). 

A  complete  prohibition  against  the  alienation  of  a  vested  legal  estate  in  fee 
is  void.  See  Gray,  Restraints  on  the  Alienation  of  Property,  §§  13-26, 
105,  113.  By  the  weight  of  authority  a  condition  or  direction  to  this  effect  is 
void,  although  the  suspension  of  the  power  of  alienation  is  for  a  limited  time. 
Potter  V.  Couch,  141  U.  S.  296,  3x5;  Mandlebaum  v.  McDonell,  29  Mich.  78; 
In  re  Kosher,  26  Ch.  D.  801.  But  a  doctrine  which  seems  to  have  had  its  origin 
in  unconsidered  dicta,  that  a  restraint  for  a  reasonable  length  of  time  is  valid, 
has  become  firmly  established  in  Kentucky  and  Ontario.  Stewart  v.  Brady,  3 
Bush  (Ky.)  623;  Lawson  v.  Lightfoot,  27  Ky.  L.  Rep.  217;  Earls  v.  McAlpine, 
27  Grant  Ch.  (Ont.)  161.  By  statute  in  Kentucky,  the  rule  against  perpetu- 
ities applies  to  conditions  and  directions  restraining  alienation.  Stats.  Ky., 
1909,  §  2055.  The  doctrine  can  therefore  have  no  disastrous  results  in  that 
state,  and  in  order  to  avoid  litigation  as  to  the  reasonableness  of  any  particular 
restraint,  the  courts  might  well  go  to  the  extent- of  holding  that  all  restraints 
which  do  not  violate  the  rule  are  good.  See  Johnson's  Trusts  v.  Johnson,  25 
Ky.  L.  Rep.  2 119;  Morton's  Guardian  v.  Morton,  120  Ky.  251.  It  has  recently 
been  held,  however,  in  a  decision  disapproving  of  the  doctrine  to  which  the 
courts  of  the  state  are  committed,  that  a  restraint  for  the  life  of  the  devisee  is 
unreasonable.    Harkness  v.  Lisle,  117  S.  W.  264  (Ky.). 

Specific  Performance  —  Defenses  —  Lack  of  Mutuality  of  Remedy. 
—  In  a  contract  of  employment  with  the  plaintiff  company,  the  defendant 
covenanted  not  to  compete  with  the  plaintiff  company  during  the  term  of  em- 
ployment or  for  seven  years  thereafter.  During  the  term  of  employment,  an 
order  was  made  to  wind  up  the  company,  and  the  defendant  was  given  notice 
that  his  services  would  not  be  required  further  and  that  his  salary  would  be 
discontinued.  The  defendant  began  to  compete  with  the  company,  who 
sought  to  enjoin  him.  Held,  that  he  cannot  be  enjoined.  Measures  Bros.,  Ltd. 
V.  Measures,  [1910]  2  Ch.  248. 

A  sufficient  basis  for  refusing  the  injunction  (whether  the  covenant  not  to 
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compete  is  severable  from  the  rest  of  the  contract  or  not) ,  is  lack  of  mutuality 
of  remedy,  as  the  defendant  could  not  obtain  performance  of  the  plaintiff's 
promise.  See  23  Harv.  L.  Rev.  294;  3  Col.  L.  Rev.  i.  Although  the  court 
does  not  rest  its  decision  on  this  ground  alone,  it  really  adopts  the  doctrine, 
the  Master  of  the  Rolls  saying,  "The  plaintiffs  have  not  given  and  cannot  in 
future  give,  the  defendant  this  consideration.  .  .  .  The  plaintiffs  are  not  en- 
titled against  the  defendant  to  specific  performance  .  .  .  without  performing, 
and  they  cannot  perform,  the  clauses  which  that  agreement  contains  in  favor 
of  the  defendant.  ...  It  would  be  inequitable  if  the  plaintiffs  coiild  have  that 
relief."  The  case  is  consequently  a  welcome  addition  to  the  authorities  sup- 
porting this  theory  of  mutuality. 

Trade-Marks  and  Trade-Names  —  Marks  and  Names  Subject  of  Own- 
ership —  Descriptive  Words  in  Foreign  Language.  —  The  plaintiff  manu- 
factured a  wine,  which  it  called  Tipo  Chianti.  Later  the  defendant  offered  its 
wine  under  the  name  Tipo  PugUa.  "Tipo"  is  a  common  Itahan  word,  mean- 
ing "of  the  nature  of."  On  the  ground  that  "Tipo"  was  its  trade-mark,  the 
plaintiff  obtained  a  temporary  injunction,  restraining  the  defendant  from  using 
the  term.  Held,  that  the  injunction  cannot  be  sustained.  Italian  Swiss  Col- 
ony V.  Italian  Vitieyard  Co.,  no  Pac.  913  (Cal.,  Sup.  Ct.). 

The  office  of  a  trade-mark  is  to  point  out  distinctively  a  maker's  goods,  so 
that  he  may  profit  by  their  reputation  with  the  pubUc,  and  the  public,  in  turn, 
may  be  assured  that  they  are  getting  that  maker's  wares.  See  Amoskeag  Man- 
ufacturing Co.  V.  Spear,  2  Sandf.  (N.  Y.)  599,  605.  Words,  letters,  numerals, 
or  devices  may  be  used  as  trade-marks.  Shaw  Stocking  Co.  v.  Mack,  1 2  Fed. 
707.  But  words  which  are  merely  descriptive  and  so  can  be  appUed  equally 
well  to  other  articles  of  a  like  kind  may  not  be  appropriated  as  trade-marks. 
Cal.  Civ.  Code,  1906,  §  991;  Caswell  v.  Davis,  58  N.  Y.  223.  This  principle 
applies  to  foreign  as  well  as  to  EngUsh  words.  Davis  v.  Stribolt,  59  L.  T.  Rep. 
N.  s.  854;  Burke  v.  Cassin,  45  Cal.  467;  Selchow  v.  Chafee  b°  Selchow  Mfg.  Co., 
132  Fed.  996.  But  if  by  long  user  a  descriptive  term  comes  to  signify  to 
the  pubUc  the  goods  of  this  particular  manufacturer,  an  imitator  will  be  en- 
joined on  the  ground  of  unfair  competition.  Reddaway  v.  Banham,  [1896]  A.  C. 
199.  Since,  however,  the  essence  of  that  wrong  is  the  fraud  of  passing  off  one 
maker's  products  for  those  of  another,  the  competition  is  not  unfair  if,  as  in 
the  principal  case,  the  packages  of  the  two  rival  brands  are  so  unlike  in  ap- 
pearance that  there  can  be  no  confusion.  Dadirrian  v.  Yacubian,  72  Fed.  loio. 
See  16  Harv.  L.  Rev.  272  e/  seq. 

Trusts  —  Restraints  o?f  Alienation  of  Cestui's  Interest  —  Postpone- 
ment OF  Enjoyment.  — The  testatrix  left  property  in  trust  for  B,  C,  and  D, 
providing  in  her  will  that  the  legacies  should  not  be  paid  until  D,  the  youngest 
legatee,  should  have  arrived  at  the  age  of  twenty-five  years.  Upon  coming  of 
age  B  sought  to  compel  payment  of  the  legacy.  Held,  that  she  is  not  entitled 
to  it.  King  V.  Shelton,  38  Wash.  L.  R.  714  (D.  C,  Ct.  App.,  Nov.  2,  1910). 
See  Notes,  p.  224. 

Wagering  Contracts  —  Renewed  Promise  to  Pay  for  New  Consider- 
ation. —  In  consideration  of  the  defendant's  renewed  promise  to  pay  the 
plaintiff  an  over-due  gambUng  debt,  the  plaintiff  refrained,  for  a  specified  time, 
from  publishing  him  as  a  defaulter.  Held,  that  the  plaintiff  can  recover  on  the 
new  contract.    Wilson  v.  Conolly,  129  L.  T.  572  (Eng.,  K.  B.  D.,  Oct.  14,  1910). 

For  the  discussion  of  a  precisely  similar  case,  see  22  Harv.  L.  Rev.  149.  The 
reasoning  of  the  courts  seems  unimpeachable,  and  the  criticism  directed  against 
the  decisions  as  "whittling  away  the  Gaming  Act"  should,  more  properly,  be 
directed  towards  the  Act  itself,  for  not  frankly  declaring  that  a  wagering  con- 
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tract  is  illegal,  instead  of  merely  making  it  void.  For  then,  as  under  the  Ameri- 
can statutes,  the  vice  of  the  original  transaction  would  taint  the  subsidiary  one 
and  the  purpose  of  the  statute  would  not  be  defeated. 

Wills  —  Execution  —  Signature  of  Testator  at  End  of  Will.  —  A 
will  was  written  on  three  pages  of  a  folded  sheet  of  paper.  In  drawing  up  the 
will,  the  testatrix  wrote  the  first  page,  then  the  third,  and  finished  on  the  sec- 
ond, where  she  signed  at  the  completion  of  her  disposition.  Held,  that  the 
will  was  signed  "at  the  end  thereof,"  within  the  meaning  of  the  statute.  In 
re  Stinson's  Estate,  77  Atl.  807  (Pa.). 

The  authorities  on  this  point  are  confined  to  England,  New  York,  and  Penn- 
sylvania. In  accordance  with  the  more  Uberal  doctrine  of  the  principal  case, 
the  English  courts  have  held  in  similar  cases  that  the  end  of  a  will  is  the  logical 
end.  In  the  Goods  of  Watton,  L.  R.  3  P.  &  D.  159;  In  the  Goods  of  Stoakes,  23 
Wkly.  Rep.  62.  So,  too,  where  matter  following  the  signature,  in  point  of  space, 
is  incorporated  by  reference  or  by  the  logical  sequence  of  the  language  into  a  part 
preceding  tne  signature,  the  courts  of  both  jurisdictions  have  held  this  to  be  a 
sufficient  compliance  with  the  statute.  Baker's  Appeal,  107  Pa.  St.  381;  In 
the  Goods  of  Birt,  L.  R.  2  P.  &  D.  214.  But  the  New  York  courts  have  adopted 
a  stricter  interpretation,  and  require  the  signature  to  be  at  the  physical  end  of 
the  instrument.  Matter  of  Andrews,  162  N.  Y.  i;  Matter  of  Conway,  124  N.  Y. 
455.    See  also  13  Harv.  L.  Rev.  686. 

Witnesses  —  Privilege  against  Self-Incrimination  —  Use  of  Body  as 
AN  Exhibit.  —  The  defendant,  while  before  a  military  court  of  investigation, 
was  compelled  to  put  on  a  blouse,  found  near  the  scene  of  a  murder,  to  see 
whether  it  fitted  him.  The  defendant  was  later  indicted,  and  at  the  trial  a 
witness  testified  that  the  prisoner  put  the  blouse  on  and  it  fitted  him.  Held, 
that  the  evidence  is  admissible.  Holt  v.  United  States,  U.  S.  Sup.  Ct.,  Oct.  31, 
igio. 

The  privilege  against  self-incrimination  properly  applies  only  when  the  evi- 
dence would  have  to  be  furnished  by  the  person  claiming  the  privilege  in  the 
capacity  of  one  uttering  testimony.  It  is  not  so  broad  as  to  protect  the  de- 
fendant in  every  respect  from  being  the  means  by  which  evidence  tending  to 
incriminate  him  is  produced.  To  use  a  man  as  an  exhibit  does  not  infringe  the 
privilege;  to  treat  him  as  a  mtness  to  extort  communications  from  him  does. 
See  3  Wigmore,  Evidence,  §§  2250,  2251,  2263,  2265.  But  often  the  privilege 
has  been  extravagantly  extended  to  exclude  the  use  of  the  body  as  an  exhibit. 
State  V.  Jacobs,  5  Jones,  Law  (N.  C.)  259  (exhibiton  to  jury  to  prove  amount 
of  negro  blood) ;  Blackwell  v.  State,  67  Ga.  76  (standing  up  to  show  defendant 
lacked  one  foot);  Stokes  v.  State,  5  Baxt.  (Tenn.)  619  (making  footprints). 
Nor  does  a  distinction  between  using  the  evidence  to  prove  the  issue  of  identi- 
fication and  using  it  to  prove  any  other  issue  seem  tenable,  since  the  issue  of 
identification  is  equally  material  to  the  proof  of  guilt.  Contra,  State  v.  Johnson, 
67  N.  C.  55.  In  many  cases  the  court  might  refuse  to  permit  such  evidence  on 
other  grounds.  See  People  v.  McCoy,  45  How.  Prac.  (N.  Y.)  216;  State  v. 
Height,  117  la.  650.  Cf.  Union  Pacific  Ry.  Co.  v.  Botsford,  141  U.  S.  250. 
The  principal  case  accords  with  many  authorities  in  supporting  the  above 
analysis,  and  declares  what  is  undoubtedly  the  proper  Umits  of  the  privilege. 
State  V.  Ah  Chuey,  14  Nev.  79  (tattoo  marks  on  chest);  State  v.  Graham,  74 
N.  C.  646  (putting  foot  in  footprints).    But  see  22  Alb.  L.  J.  144. 


248  HARVARD  LAW  REVIEW, 


BOOK  REVIEWS. 

The  Elements  of  Jurisprudence.  By  Thomas  Erskine  Holland,  K.  C, 
etc.  Eleventh  Edition.  Oxford,  London,  and  New  York.  Oxford  Uni- 
versity Press.     1910.    pp.  xi,  451. 

The  highest  praise  that  can  be  given  to  this  new  edition  of  Professor  Hol- 
land's well-known  book  is  to  say  that  it  is  not  materially  different  from  the 
edition  immediately  preceding.  In  the  eleventh  edition  several  slight  changes 
are  made  in  the  text  to  conform  with  recent  decisions,  and  numerous  references 
to  these  decisions  are  added;  references  also  being  given  to  changes  intro- 
duced by  the  International  Prize  Court  Convention  of  1907,  the  Japanese 
Civil  Code,  the  Brussels  Maritime  Law  Conference  of  1909,  the  new  Swiss  Code 
and  the  recent  Hague  Conferences,  as  well  as  by  recent  English  statutes,  such 
as  the  act  of  1906  amending  and  consolidating  the  statutory  provisions  relat- 
ing to  fellow  servants,  the  Trade  Disputes  Act  of  the  same  year  and  the  De- 
ceased Wife's  Sister's  Marriage  Act  of  1907.  Citations  are  also  given  to  new 
treatises,  and  there  are  a  few  additional  references  to  and  definitions  from  such 
older  writers  as  Dante,  Zouche,  John  Erskine,  and  Bentham. 

The  arrangement  of  the  eleventh  edition  is  exactly  the  same  as  that  of  the 
tenth.  In  Chapter  V,  The  Sources  of  Law,  a  much  clearer  classification  has 
replaced  the  old  one,  which  confused  the  different  meanings  of  source.  This  is 
the  most  considerable  change  in  the  book.  The  effects  of  aerial  navigation 
tupon  the  law  are  not  forgotten  (pp.  169,  note  4;  393  and  note  3).  The  state- 
anent  of  our  naturahzation  laws  affecting  colored  races  has  been  made  more 
exact  (p.  350).  Professor  Holland  has  changed  his  statement  concerning  re- 
versals of  its  decisions  by  our  Supreme  Court.  In  the  tenth  edition,  after  lay- 
iing  down  the  principle  that  the  House  of  Lords  is  bound  by  its  own  decisions, 
he  adds,  "This  is  not  the  case  in  the  Privy  Council,  or  in  the  Supreme  Court  of 
the  United  States."  In  the  eleventh  edition  he  states  that  the  House  of  Lords 
is  bound  by  its  decisions,  "  as  is  also,  apparently,  the  Supreme  Court  of  the 
United  States  "  (pp.  69-70).  As  authority  for  this  change  he  gives  Wright  v. 
Sill  [2  Black  (U.  S.)  544],  cited  by  Dr.  Hannis  Taylor,  "The  Science  of  Juris- 
prudence," p.  511.  C.  H.  McI. 


^Precedents  of"  Pleading  at  Common  Law.  By  Charles  A.  Keigwin.  Wash- 
ington: John  Byrne  and  Co.  1910.  pp.  xxx,  607.  8vo. 
This  work  was  prepared  by  the  editor.  Professor  Keigwin,  primarily  for  the 
use  of  students  in  the  National  University  Law  School.  It  is  divided  into  two 
•parts.  In  the  first  part  the  editor  has  compiled  the  records  of  several  old 
English  cases  most  of  which  are  reported  in  the  first  volume  of  Saunders'  Re- 
ports, and  which  therefore  illustrate  the  principles  of  the  law  of  pleading  at  the 
time  of  its  greatest  perfection  as  an  art.  In  footnotes  the  editor  explains  the 
significance  of  passages  of  the  records  the  meaning  of  which  would  be  obscure 
to  a  student.  In  the  second  part  of  the  book  he  states  supposititious  facts 
and  frames  pleadings  based  on  those  facts  such  as  would  be  employed  at  the 
present  day  in  jurisdictions  adhering  to  the  common-law  procedure,  in  order  to 
illustrate  the  substantial  identity  of  the  principles  of  the  old  and  the  modern 
common-law  pleading,  and  to  show  at  the  same  time  the  greater  liberality  of 
the  present-day  courts  in  applying  those  principles.  The  book  is  intended  to 
be  used,  and  may  profitably  be  used,  in  connection  with  a  study  of  the  abstract 
principles  of  pleading.  A.  w.  s. 
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A  Treatise  on  Secret  Liens  and  Reputed  Ownership.  By  Abram  I. 
Elkus  and  Garrard  Glenn,  of  the  New  York  Bar.  New  York,  Baker, 
Voorhis  and  Company,  1910.     pp.  xxx,  183. 

An  owner  of  chattels,  who  has  entrusted  possession  to  another,  has  in  gen- 
eral —  and  under  the  law  of  bailment  and  pledge  has  had  for  centuries  —  an 
interest  valid  against  the  world;  an  opposite  principle,  indeed,  would  deprive 
property  rights  of  half  their  commercial  value.  But  where  one  who  secretly 
obtains  or  retains  title  entrusts  possession  to  another  under  such  circum- 
stances that  a  third  party  who  gives  credit  to  the  depositary  is  reasonable  in 
supposing  the  man  with  whom  he  is  dealing  to  have  the  complete  legal  interest, 
the  third  party  will,  on  the  insolvency  of  his  promisor,  be  preferred  to  the 
legal  owner.  From  the  scattered  domains  of  agency,  of  trusts,  of  sales,  of  bail- 
ments, and  of  bankruptcy  Messrs.  Elkus  and  Glenn  have  gathered  together  an 
imposing  mass  of  authorities  upon  the  conditions  which  render  reliance  upon 
apparent,  but  unreal,  ownership  reasonable. 

English  bankruptcy  legislation  has  concerned  itself  with  reputed  ownership 
for  centuries.  In  the  United  States,  apart  from  state  statutes  necessitating 
record  for  those  mortgages,  and,  less  universally,  those  conditional  sales  by 
which  ownership  is  divorced  from  possession,  the  establishment  of  the  doc- 
trine that  secret  liens  are  to  be  discouraged  must  be  ascribed  to  the  courts 
alone.  The  connection  between  English  enactments  and  early  American  de- 
cisions is  traced  in  a  discussion  that  may  fairly  be  called  a  contribution  to  legal 
history. 

Our  authors  are  less  happy  in  their  exposition  of  the  general  doctrines  of  the 
present-day  law.  Profuse  quotations  and  lengthy  summaries  sufficiently  es- 
tablish the  general  agreement  of  the  cases  upon  the  equitable  doctrine  that,  in 
some  instances  where  it  will  benefit  C,  property  which,  as  between  A  and  B 
belongs  to  A,  shall  be  made  to  discharge  the  debts  of  B.  But  there  is  too  little 
analysis  of  decisions.  Successive  chapter  heads  proclaim  as  the  foundation 
for  C's  rights  the  principle  of  estoppel  and  the  requirement  of  good  faith  on  the 
part  of  A;  and  the  "ultimate  question"  is  apparently  recognized  to  be  a  con- 
sideration of  commercial  policy.  The  fact  is,  of  course,  that  courts  agreeing  in 
result  have  displayed  organic  differences  in  reasoning.  This  fact  Messrs. 
Elkus  and  Glenn  steadily  ignore,  and  the  opportunity  peculiar  to  those  who 
introduce  an  important  doctrine,  of  resting  it  upon  sound  principles,  they 
have,  accordingly,  lost. 

The  incisive  comments  upon  choses  in  action  make  clear  that  the  general 
doctrine  is  broad  enough  to  include  occasional  instances  of  ownership  separated 
from  a  merely  metaphysical  possession.  The  chapter  on  recording  acts  is 
vague  in  its  differentiation  of  the  common  types  of  legislation.  A  fuller  citation 
of  decisions  outside  of  New  York  would  have  strengthened  the  discussion  of 
mortgages  of  after-acquired  property,  and  of  the  equitable  interests  known  as 
floating  charges  and  recognized  by  the  English  courts.  The  topics  of  consign- 
ment arrangements  and  trust  receipts  possess  a  significance  already  great,  and 
sure  to  grow;  the  practitioner  wiU  be  thankful  for  the  writers'  full  statement 
of  the  present  business  law.  The  concluding  chapter  upon  the  corporate 
entity  is  of  doubtful  relevancy  upon  the  general  thesis  of  the  work;  for  the 
doctrines  involved  are  explicitly  stated  by  the  leading  case  to  be  doctrines  of 
corporation  law  in  no  way  peculiar  to  the  problems  of  ownership  and  posses- 
sion of  personal  property.  w.  h.  p. 


The  Indian  Contract  Act.  With  a  Commentary,  Critical  and  Explanatory. 
By  Sir  Frederick  Pollock,  Bart.,  assisted  by  D.  F.  MuUa.  Second  Edi- 
tion.    London:  Sweet  and  Maxwell,  Limited.     1909.     pp.  Ixiii,  744. 

It  is  difficult  for  an  American  lawyer  to  review  a  work  such  as  this.    Sir 
Frederick  Pollock  himself  undertook  the  preparation  of  the  Contract  Act 
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originally,  only  on  condition  that  another  familiar  with  the  decisions  on  Indian 
law  should  collect  and  digest  the  cases. 

With  the  merits  of  the  Indian  Contract  Act  we  cannot  deal  within  the 
limits  of  a  book  review.  That  act  suffered,  it  has  been  pointed  out,  by  passing 
through  three  different  hands  in  the  course  of  its  preparation,  —  the  Indian 
Law  Commission,  the  Legislative  Department  in  India,  and  Sir  James  Stephen. 
In  the  course  of  this,  and  particularly  at  the  hands  of  the  Legislative  Depart- 
ment in  India,  sections  here  and  there  were  borrowed  from  the  draft  and  code 
prepared  for  New  York  by  Dudley  Field,  which,  as  Sir  Frederick  Pollock  says, 
"is  the  worst  piece  of  codification  ever  produced.  .  .  .  The  clauses  on  fraud 
and  misrepresentation  in  contract — which  are  rather  worse  if  anything  than 
the  average  badness  of  the  whole — were  most  unfortunately  adopted  in  the 
Indian  Contract  Act."  But  in  spite  of  these  and  other  criticisms  the  act  is 
still  unrevised. 

It  is  needless  to  say  that  the  editorial  and  critical  work  is  carefully  done. 
The  name  of  the  editor  assures  that.  This  second  edition  is  published  within 
four  years  of  the  first,  and  is  called  for  by  reason  of  the  increase  of  decisions  of 
English  and  Indian  courts.  The  arrangement  is  the  same,  the  chief  changes 
being  the  inclusion,  somewhat  against  the  editor's  will  but  because  of  the  neces- 
sities of  the  case,  of  references  to  unofficial  Indian  reports,  and  in  enlarged  com- 
mentaries on  sales,  agency,  and  partnership,  those  on  sales  being  by  Mr.  J.  B. 
Eames,  those  on  agency  by  Mr.  William  Bowstead,  and  those  on  partnership 
by  the  editor  himself. 

The  book  is  interesting  to  those  interested  in  codifications  and  in  foreign 
systems  of  law,  but  cannot  be  of  general  use.  s.  H.  E.  F. 


Work  Accidents  and  the  Law.  By  Crystal  Eastman.  New  York:  Charities 
PubUcation  Committee.     1910.    pp.  xvi,  345.     8vo. 

"Work  Accidents  and  the  Law"  is  one  of  a  number  of  volumes  known  as 
"The  Pittsburgh  Survey,"  which  are  part  of  the  publications  provided  for  by 
the  Russell  Sage  Foundation.  It  is  a  clear  and  ver>'  forceful  exposition  of  the 
effect  of  the  present  provision  made  in  Pennsylvania  —  and  Pennsylvania 
does  not  differ  radically  in  this  particvdar  from  the  rest  of  the  United  States  — 
to  prevent  industrial  accidents  and  to  compensate  industrial  workers  and  their 
families  for  the  loss  caused  by  such  accidents.  It  is  based  upon  facts  most 
carefully  presented  and  analyzed  to  show  who  are  responsible  for  the  accidents, 
who  in  fact  bear  the  resulting  financial  loss  and  what  are  the  financial  re- 
sources of  the  losers.    Its  exposition  of  the  present  law  is  brief  and  clear. 

Its  consideration  of  the  efficiency  of  our  law  as  a  means  of  preventing  acci- 
dents not  only  shows  that  probably  over  one-third  of  the  fatal  accidents  are 
due  to  some  form  of  negligence  attributable  to  the  employer  or  his  superin- 
tendents; but  it  deals  with  the  practical  possibility  of  enforcing  laws  that  would 
prevent  the  recurrence  of  the  situations  which  have  actually  caused  accidents, 
by  taking  fully  into  account  the  provisions  for  safety  in  excess  of  those  re- 
quired by  law,  which  are  now  enforced  by  several  companies. 

The  consideration  of  the  efficiency  of  the  present  law  as  a  means  of  providing 
proper  compensation  for  the  loss  incurred  is  presented  not  merely  as  an  aca- 
demic question  based  upon  the  entirely  inadequate  compensation  which  the 
facts  show.  The  practical  situation  is  concretely  dealt  with  by  summarizing 
the  meagre  resources  of  employees,  both  married  and  single,  accurately  esti- 
mating the  relief  to  be  gained  through  insurance,  voluntary  relief  associations, 
and  the  Carnegie  ReUef  Fund,  stating  the  legal  expenses  and  UabiUty  insur- 
ance premiums  of  the  employer,  estimating  the  administrative  expense  to  the 
State.    The  reader  who  is  interested  in  social  problems  is  delighted  to  find  that 
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he  has  before  him  not  mere  argument  but  matter-of-fact  truth  logically  ar- 
ranged. He  is  prepared  to  consider  carefuUy  the  comparison  of  the  various 
forms  of  the  American  accident  law,  which  grants  compensation  only  for  loss 
due  to  the  employer's  negligence,  with  the  systems  of  England,  France,  and 
Germany,  which  give  a  definite  compensation  for  every  loss  regardless  of  neg- 
ligence. The  reader  may  have  believed  impHcitly  in  the  common  law  as  in- 
herently just  and  economically  sound,  since  it  makes  each  party  responsible 
for  his  own  fault,  and  establishes  through  freedom  of  contract  the  proper 
compensation  of  labor  in  the  process  of  production.  But  no  matter  how  deeply 
rooted  the  reader's  opinion  may  have  been,  he  cannot  fail  to  be  impressed  with 
the  argument  presented  in  this  book. 

It  is  true  that  the  European  systems  shift  the  losses  caused  by  industrial 
accidents  from  the  employee  to  the  employer  and  through  the  employer  to  the 
consumer.  But  in  so  far  as  this  change  secures  to  the  employee  compensation 
for  accidents  due  to  the  employer's  negligence  it  is  only  a  far  more  efficient 
administration  of  the  common-law  theory.  In  so  far  as  the  change  secures  to 
the  employee  compensation  for  unavoidabte  accidents  it  is  but  a  practical 
means  of  making  the  compensation  for  labor  proportionate  to  the  risks  in- 
volved —  a  result  by  no  means  secured  by  mere  freedom  of  contract.  The  real 
expense  of  the  change  h'es  in  the  compensation  given  to  employees  for  acci- 
dents due  to  their  own  negligence  —  less  than  one-third  of  the  accidents. 
This  expense  is  to  be  balanced  by  these  advantages :  the  assurance  to  employees 
of  fair  compensation  in  cases  where  they  are  not  negligent;  the  elimination  for 
the  employer  and  employee  and  for  the  state  of  administrative  expenses;  the 
tendency  of  the  European  form  of  law  to  induce  employers  to  decrease  the 
causes  of  accidents. 

It  is  impossible  to  give  here  even  a  general  outline  of  the  facts  presented  in 
the  book.  They  cover  the  five  hundred  and  twenty-six  fatal  accidents  which 
occurred  in  Allegheny  County  —  the  Pittsburgh  District  —  between  July  i , 
1906,  and  June  31,  1907,  and  the  five  hundred  and  nine  non- fatal  accidents 
which  occurred  in  the  same  place  in  April,  May,  and  June  of  1907.  At  each 
step  in  the  argument  after  an  analysis  of  these  cases  there  follows  a  compre- 
hensive tabulation  or  diagram  of  the  result.  Such  a  scientific  treatment  has 
not  robbed  the  book  of  human  interest,  because  its  descriptions  are  forcefully 
clear  and  brief  and  its  illustrations  have  been  admirably  chosen. 

p.  K. 
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Charles  W.  Blood.  Boston:  Little,  Brown  and  Company.  1910.  pp. 
lii,  507. 
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CORPORATE    PERSONALITY. 

FROM  the  earliest  period  of  our  judicial  history,  lawyers  and 
judges  have  reiterated  the  doctrine  that  a  corporation  is  an 
intangible  legal  entity,  without  body  and  without  soul.  In  almost 
Athanasian  terms,  the  orthodox  doctrine  of  a  corporation  as  a  legal 
person,  separate  and  distinct  from  the  personality  of  the  members 
who  compose  it,  has  been  defined  and  propagated.  In  these  latter 
days,  a  sect  of  heretics  has  arisen  who,  rejecting  the  teachings  of 
the  fathers,  deny  or  disparage  this  great  doctrine.  But  these  here- 
tics do  not  seek  to  belittle  the  questions  at  issue  between  themselves 
and  the  orthodox  party.  Far  from  it.  They  rather  strive  to  exag- 
gerate the  importance  of  those  questions,  in  order  to  pose  as  great 
reformers  engaged  in  a  gigantic  task  of  emancipating  the  legal  world 
from  the  thraldom  of  a  mediaeval  superstition. 

In  the  heated  controversy  thus  engendered,  it  is  difficult  indeed 
for  any  American  lawyer  writing  upon  the  subject  of  corporations  to 
avoid  declaring  himself.  If  he  endeavors  to  preserve  silence,  his 
failure  to  speak  is  attributed  to  cowardice,  or  to  a  lack  of  clearly 
defined  convictions  upon  a  fundamental  question.  He  is  not  per- 
mitted to  treat  the  whole  controversy  with  indifference.  The  direct 
interrogatory  is  pressed  upon  him,  "Under  which  king?"  He  is 
called  upon  to  vouch  for  his  legal  character  by  formulating  his  creed, 
in  much  the  same  way  that  each  English  sovereign  has  heretofore 
been  required  by  his  coronation  oath  to  testify  his  adherence  to  the 
principles  of  the  Reformation. 

But  sharp  as  the  controversy  may  appear  to  have  been  among  us, 
it  is  mere  guerilla  warfare,  a  few  desultory  skirmishes,  in  compari- 
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son  with  the  pitched  battles  and  protracted  campaigns  in  which 
Continental  jurists  have  waged  war  over  this  doctrine.  With  us, 
the  literature  of  the  subject,  on  the  orthodox  side,  consists  in  a  dic- 
tum reported  by  Coke,^  referred  to  by  Blackstone,^  and  reiterated 
monotonously  by  every  law  student,  together  with  a  number  of 
modern  decisions  which  apply,  or  misapply,  the  doctrine.  The 
opposing  party  can  point  to  a  few  statements  in  text-books,  often 
contradicted  or  seemingly  contradicted  by  other  passages  in  the 
same  treatises,  and  to  some  modern  decisions  and  dicta  in  which 
judges  have  somewhat  ostentatiously  repudiated  the  doctrine  as  a 
mere  conceit  of  the  schoolmen.  On  the  Continent,  on  the  other 
hand,  whole  volumes  have  been  devoted  to  this  one  doctrine,  and 
rival  theories  have  been  developed  whose  adherents  have  formed 
themselves  into  parties  almost  as  well-defined  as  the  Epicu- 
reans, the  Stoics,  or  any  other  of  the  historic  philosophic  sects. 
In  Germany,  in  France,  in  Italy,  learned  treatises  occupied 
wholly  with  this  doctrine  of  corporate  personahty  are  constantly 
appearing.^ 

Our  complete  oblivion  to  all  this  wealth  of  controversial  learning 
strikingly  exhibits  the  insularity  of  our  English  law.  Are  not  Coke 
and  Blackstone,  sources  of  the  common  law,  better  than  all  the 
scholars  of  Europe?  It  may  be  that  this  patriotic  confidence  is 
justified,  and  that  all  that  foreign  learning  furnishes  no  lesson  from 
which  we  can  derive  profit;  but  if  so,  it  would  be  reassuring  to 
find  some  defender  of  our  faith  who,  having  imperilled  his  legal 
soul  by  mastering  the  occult  learning  of  Continental  jurists,  should 
be  able  to  state  reasons  why  no  Anglo-American  lawyer  need  vex 
his  English  soul  with  that  mass  of  foreign  lore.    Here,  however,  it 

^  Sutton's  Hospital  Case,  lo  Co.  32, 

2  I  Bl.  Comm.  476,  477. 

'  A  complete  bibliography  of  the  subject  would  be  of  appalling  size.  The  following 
are  a  fewof  the  more  recent  foreign  treatises  dealing  with  this  subject:  Binder,  Das  Prob- 
lem des  juristischen  Personlichkeit  (Leipzig,  1907);  Holder,  Natiirliche  und  juristische 
Personen  (Leipzig,  1905);  Meurer,  Die  juristische  Personen  (Stuttgart,  1901);  Mayer, 
Die  juristische  Person  und  ihre  Verwertbarkeit  im  offentlichen  Recht  (Tubingen,  1908); 
Schwabe,  Die  juristische  Person  und  das  Mitgliedshaftsrecht  (Basel,  1900);  Rechts- 
subject  und  Nutzbefugnis  (Basel,  1901);  Die  Korpershaft  mit  und  ohne  Personlich- 
keit (Basel,  1904);  De  Vareilles-Sommieres,  Les  Personnes  Morales  (Paris,  1902); 
Michoud,  La  Th^orie  de  la  Personnalit6  Morale  (two  volumes.  Paris,  1906  and 
1909);  Pic,  Societes  Commerciales,  vol.  i,  title  II,  ch.  i  (Paris,  1908);  Ferrara,  Le  Per- 
sone  Giuridiche  (Naples,  1907-1910);  Barillari,  Sul  Concetto  della  Persona  Giuridica 
(Rome,  1910). 
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is  impossible  to  do  more  than  make  brief  mention  of  some  of  the 
leading  theories/  as  an  introduction  to  an  examination  of  the  sub- 
ject on  principle. 

I. 

The  Roman  law  gave  but  little  consideration  to  what  we  call 
corporations,  and  the  whole  law  of  the  subject  consisted  in  a  num- 
ber of  ambiguous  and  unfortunate  phrases  which  have  been  the 
sources  of  much  of  the  confusion  both  in  English  law  and  in  the  law 
of  Continental  Europe.  The  canon  law,  while  it  devoted  more 
consideration  to  the  subject,  did  not  develop  any  well  defined 
theory.  In  spite  of  the  scholastic  flavor  of  the  dicta  on  the  subject 
transmitted  to  us  by  Coke,  the  Canonists  cannot  fairly  be  charged 
with  originating  the  confusion  surrounding  the  subject. 

Savigny  in  Germany,  in  the  first  half  of  the  nineteenth  century, 
began  the  scientific  or  metaphysical  consideration  of  the  subject. 
He  observed  the  fact  that  property  belongs  in  law  to  a  corporation 
and  not  to  any  individual,  and  the  question  which  he  put  to  him- 
self was,  "Who  or  what  is  the  real  owner  of  this  property?"  With 
this  question  theoretical  writers  in  Germany  and  elsewhere  have 
ever  since  busied  themselves.  Savigny's  answer  was  that  the  cor- 
porate property  belonged  to  a  fictitious  being  and  not  to  any  real 
person  or  entity.  He  took  as  his  starting-point  the  proposition  that 
ownership  involves  the  possession  of  a  will  by  the  owner;  and  he 
concluded  that  inasmuch  as  a  corporation  does  not  really  possess  a 
will,  it  must  as  a  property-owner  be  a  fictitious  person.  At  the 
same  time,  as  an  acute  French  writer  has  demonstrated,  Savigny 
and  his  followers,  paradoxical  as  it  may  seem,  impute  a  certain 
reality  to  this  fictitious  person.^  For  instance,  they  speak  of  it  as 
created  by  the  state. 

Savigny's  doctrine,  or  some  doctrine  closely  akin  thereto,  was 
generally  accepted  in  France  from  his  time  until  quite  recently; 
and  all  students  of  the  common  law  will  recognize  in  this  theory  the 
most  prominent  features  of  the  orthodox  doctrine  of  Anglo-Ameri- 
can law  —  even  including  its  self-contradictions. 

*  See  historical  review  in  Binder,  Das  Problem  der  juristischen  Perscinlichkeit,  1-34; 
Michoud,  La  Theorie  de  la  Personnalitfi  Morale,  16-99;  Ferrara,  Le  Persone  Giuridiche, 
^22  et  seq. 

'  De  Vareilles-SommiSres,  Les  Personnes  Morales,  ch.  II. 
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In  Germany,  however,  objections  began  to  be  raised  to  this  theory 
almost  as  soon  as  it  was  definitely  formulated.  Accordingly,  a 
school  arose,  led  by  Brinz,  which  taught  that  corporate  property 
is  not  owned  by  a  fictitious  being  created  by  the  state  but  by  no 
person  at  all.  It  is  not  the  property  of  a  person  but  of  a  purpose  — 
"  Zweckvermogen."  This  theory  was  primarily  intended  to  explain 
the  ownership  of  property  by  charitable  foundations.  Although 
Brinz  has  found  few  followers,  yet  his  theory  undoubtedly  contains 
an  element  of  truth;  for  the  property  of  every  corporation,  not 
merely  charitable  corporations  but  also  business  companies,  is  in 
a  sense  dedicated  to  an  object.  But  we  of  the  common  law  recognize 
in  such  dedication,  not  the  ownership  of  the  property  by  an  object, 
but  rather  the  elements  of  a  somewhat  pecuhar  trust.  The  purpose 
to  which  such  property  is  dedicated  amounts  to  a  mere  restriction 
on  the  otherwise  more  extensive  right  of  disposition  enjoyed  by 
those  who  manage  the  property. 

This  "  Zweckvermogen "  theory,  like  that  of  Savigny,  regarded 
the  personahty  of  corporations  as  fictitious;  but  in  the  mean- 
time a  rival  school  arose,  which  teaches  that  corporations  are  real 
persons.  This  personality  is  neither  fictitious,  nor  artificial,  nor  cre- 
ated by  the  state,  but  both  real  and  natural,  recognized  but  not 
created  by  the  law.  When  a  company  is  formed  by  the  union  of 
natural  persons,  a  new  real  person,  a  real  corporate  "organism,"  is 
brought  into  being.  Of  this  school,  which  in  some  form  or  other 
has  long  been  dominant  in  Germany,  Gierke  is  the  leading  exponent. 
In  the  hands  of- some  writers,  this  doctrine  is  carried  to  grotesque 
lengths.  The  corporate  organism  is  an  animal:  it  possesses  organs 
like  a  human  being.  It  is  endowed  with  a  will  and  with  senses.  It 
even  possesses  sex:  some  corporate  organisms,  like  the  church,  are 
feminine,  while  others,  such  as  the  state,  are  masculine.  One  op- 
ponent of  this  doctrine  ironically  propounds  the  question  whether 
a  marriage  with  a  legal  person  is  valid.®  Of  course,  in  the  hands  of 
most  writers,  this  reaUty  theory  of  corporate  personality  is  much 
more  refined.  For  instance,  Gierke  himself  has  a  much  less  anthro- 
pomorphic conception  of  the  corporate  organism.  Some  writers 
make  the  real  corporate  organism  a  mere  colorless,  lifeless  "subject 
of  rights."  Some,  with  Zitelmann,  hold  that  the  corporate  organ- 
ism possesses  a  will,  and  is  for  that  reason  a  real  person.     Others 

•  De  Vareilles-Sommieres,  Les  Personnes  Morales,  pp.  77-78. 
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assert  that  a  corporation  has  no  will,  but  that  a  will  is  not  essential 
to  personality. 

Some  writers,  notably  Ihering  in  Germany,  M.  de  Vareilles- 
Sommieres  in  France,  and  Schwabe  in  Switzerland,  have  rejected 
all  the  foregoing  views.  They  teach  that  the  "subject  of  rights" 
in  cases  of  corporate  ownership  of  property  is  simply  the  natural 
persons  who  compose  the  entity.  They  concur  with  the  advocates 
of  the  fiction  theory  in  maintaining  that  the  personality  of  a  cor- 
poration, or  even  its  existence  as  an  entity,  is  a  pure  fiction  or 
metaphor;  but  they  maintain  that  the  fictitious  personality  is  not 
"created"  by  the  state,  because  it  does  not  exist.  To  them,  a  cor- 
poration is  merely  an  abbreviated  way  of  writing  the  names  of  the 
several  members. 

When  we  turn  homeward  from  these  foreign  theories,  we  find  that 
no  English  or  American  lawyer  has  philosophized  about  the  ques- 
tion, although  the  orthodox  doctrine  in  this  country  is  similar  to 
Savigny's  and  is,  like  his,  full  of  self-contradictions.  The  orthodox 
American  lawyer  would  be  apt  to  say,  "A  corporation  is  a  fictitious, 
artificial  person,  composed  of  natural  persons,  created  by  the 
state,  existing  only  in  contemplation  of  law,  invisible,  soulless,  im- 
mortal." Now,  such  a  definition  is  a  congeries  of  self -contradictory 
terms.  For  example,  a  corporation  cannot  possibly  be  both  an  artifi- 
cial person  and  an  imaginary  or  fictitious  person.  That  which  is 
artificial  is  real,  and  not  imaginary:  an  artificial  lake  is  not  an  im- 
aginary lake,  nor  is  an  artificial  waterfall  a  fictitious  waterfall.  So 
a  corporation  cannot  be  at  the  same  time  "created  by  the  state"  and 
fictitious.  If  a  corporation  is  "created,"  it  is  real,  and  therefore 
cannot  be  a  purely  fictitious  body  having  no  existence  except  in 
the  legal  imagination.  Moreover,  a  corporation  cannot  possibly 
be  imaginary  or  fictitious  and  also  composed  of  natural  persons. 
Neither  in  mathematics  nor  in  philosophy  nor  in  law  can  the  sum  of 
several  actual,  rational  quantities  produce  an  imaginary  quantity. 
As,  therefore,  the  orthodox  doctrine  contains  so  many  mutually  con- 
tradictory propositions,  it  behooves  us  to  study  the  question  on 
principle. 

II. 

What,  then,  is  the  corporate  entity?  Is  it  real  or  imaginary? 
Is  it  natural  or  artificial?    Is  it  "created  by  the  state,"  or  does 

17 
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it  spring  into  existence  spontaneously?  Is  it  a  person  or  is 
it  not? 

The  difficulties  of  the  inquiry  are  manifold;  for  the  most  abstruse 
questions  of  philosophy  become  pertinent.  At  the  very  outset,  we 
are  confronted  by  Pilate's  question,  "What  is  truth?"  or  by  the 
cognate  question,  "What  is  reality?"  For  certainly  we  cannot 
well  determine  whether  the  corporate  entity  is  real,  unless  we  first 
decide  what  reahty  is.  For  instance,  an  ideaHst,  who  beheves  that 
chairs  and  tables  have  no  existence  save  in  his  own  mind,  is  very 
apt  to  impute  to  the  ideal  corporate  entity  the  same  degree  of 
reality  —  neither  greater  nor  less  —  which  he  attributes  to  such 
material  objects.  So,  the  question  whether,  or  in  what  sense,  a 
corporation  is  a  person,  naturally  involves  an  inquiry  into  the  nature 
of  personality,  than  which  no  more  profound  or  baffling  question 
can  be  conceived.  In  such  metaphysical  mazes  it  is  easy  to  lose 
one's  self. 

Now,  in  respect  to  the  nature  of  a  corporation,  there  are  two 
basic  propositions,  (i)  that  a  corporation  is  an  entity  distinct  from 
the  sum  of  the  members  that  compose  it,  and  (2)  that  this  entity  is 
a  person.  These  propositions  are  often  confused;  but  they  are  prop- 
erly quite  distinct  from  one  another.  For  example,  one  who  denies 
that  a  corporation  is  really  a  person,  or  who  accepts  that  proposition 
merely  as  a  figurative  statement  or  fiction  of  law,  is  not  at  all  bound 
by  logical  consistency  to  deny  the  reality  of  the  corporation  as  an 
entity  distinct  from  the  sum  of  the  members.^ 


ni. 

Let  us,  therefore,  address  ourselves  first  of  all  to  the  question 
whether,  or  in  what  sense,  a  corporation  is  an  entity  distinct  from 
the  sum  of  the  members. 

Now,  consider  for  a  moment  any  composite  whole.    Is  a  house 

•'  See  De  Vareilles-Sommieres,  Les  Personnes  Morales,  sec.  232,  where  the  author 
says:  "Remarquons  tout  d'abord  que,  s'il  etait  vrai  que  I'association  fut  quelque  chose 
d'autre  que  ses  membres,  s'il  etait  vrai  que  le  tout  fut  quelque  chose  de  plus  que  les 
associes,  il  ne  s'en  suivrait  nullement  que  cette  chose,  ce  tout,  ftit  une  personne.  Oil 
est  le  lien  entre  ses  deux  idees:  les  associds  forment  un  tout;  ce  tout  est  une  personne? 
II  y  a  un  abime  entre  elles.  .  .  .  Pour  le  combler,  il  faudrait  y  jeter  cette  majeure  avec 
ses  preuves:  un  tout  compose  de  differents  individus  d'un  certain  ordre  est  toujours 
lui-meme  un  individu  du  meme  ordre." 
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merely  the  sum  of  the  bricks  that  compose  it?  This  question  can- 
not well  be  answered  in  the  affirmative;  for  you  may  change  many 
of  the  bricks  without  changing  the  identity  of  the  house.  Or  take 
such  a  common  word  as  "bundle."  Every  child  recognizes  that  the 
"bundle"  is  something  distinct  from  the  faggots,  or  what  not,  which 
compose  it.  When  you  have  the  separate  faggots,  you  do  not  have 
the  bundle;  and  you  may  change  the  faggots,  or  many  of  them,  with- 
out destroying  the  identity  of  the  bundle. 

To  come  still  closer  to  the  subject,  take  such  a  simple  idea  as 
"school"  or  "church."  Was  there  ever  a  schoolboy  who  had  any 
difficulty  in  understanding  that  his  school  is  something  distinct 
from  the  boys  that  constitute  it?  He  does  not  need  to  be  told  that 
the  school  may  preserve  its  identity  after  a  new  generation  of  boys 
have  grown  up,  so  that  not  a  single  pupil  remains  the  same,  and 
though  every  teacher  may  have  changed  and  though  the  school 
building  may  have  been  moved  to  a  different  location.  He  finds 
nothing  strange  or  mystical  in  the  conception  of  the  school  as  an 
entity.  Similarly,  he  needs  no  theological  instruction,  still  less  any 
metaphysical  disquisition  about  the  nature  of  an  imaginary  entity, 
to  inform  him  that  the  Church  is  the  same  church  to-day  as  in  the 
days  of  our  Lord.  Was  there  ever  a  pupil  in  a  Sunday  School  who 
asked  for  explanation  of  the  doctrine  of  "One  Catholic  and  Apos- 
tolic Church"  on  the  ground  that  every  time  there  is  a  change  in 
membership  there  must  be  a  new  church?  On  the  contrary,  much 
instruction  would  be  required  to  make  a  healthy  boy  believe  that 
the  school  or  the  Church  is  a  short-hand  expression  for  the  several 
members  of  the  school  or  of  the  Church,  so  that  every  time  a  new 
boy  joins  the  school  or  a  new  member  joins  the  Church,  there  is  a 
new  school  or  a  new  Church. 

Any  group  of  men,  at  any  rate  any  group  whose  membership  is 
changing,  is  necessarily  an  entity  separate  and  distinct  from  the 
constituent  members.^  The  naturalness  and  indeed  inevitableness 
of  the  conception  of  a  corporation  as  an  entity  was  pointed  out  by 
Mr.  Morawetz: 

*  This  may  be  demonstrated  mathematically.  Suppose  a  corporation  composed  of 
two  members,  a  and  b.  Let  c  =  the  corporate  entity.  Now,  if  the  corporate  entity  i& 
merely  the  equivalent  of  the  sum  of  the  members,  then  c  =  a  +  i.  Now,  suppose  h  to 
assign  his  shares  to  d,  then  c  =  a  -\-  d.  But  this  cannot  be  unless  b  is  the  same  as  a, 
which  is  absurd.  Therefore,  c,  the  corporate  entity,  is  not  equivalent  to  the  sum  of  the 
members. 
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"The  conception  of  a  number  of  individuals  as  a  corporate  or  collec- 
tive entity  occurs  in  the  earliest  stages  of  human  development,  and  is 
essential  to  many  of  the  most  ordinary  processes  of  thought.  Thus,  the 
existence  of  tribes,  village  communities,  families,  clans,  and  nations  im- 
phes  a  conception  of  these  several  bodies  of  individuals  as  entities  having 
corporate  rights  and  attributes.  An  ordinary  copartnership  or  firm  is 
constantly  treated  as  a  united  or  corporate  body  in  the  actual  transaction 
of  business,  though  it  is  not  recognized  in  that  light  in  the  procedure 
of  the  courts  of  law.  So,  in  numberless  other  instances,  associations 
which  are  not  legally  incorporated  are  considered  as  personified  entities, 
acting  as  a  unit  and  in  one  name;  for  example,  political  parties,  societies, 
committees,  courts."  ^ 

All  that  the  law  can  do  is  to  recognize,  or  refuse  to  recognize,  the 
existence  of  this  entity.  The  law  can  no  more  create  such  an  entity 
than  it  can  create  a  house  out  of  a  collection  of  loose  bricks.  If  the 
bricks  are  put  together  so  as  to  form  a  house,  the  law  can  refuse  to 
recognize  the  existence  of  that  house  —  can  act  as  if  it  did  not  exist; 
but  the  law  has  nothing  whatever  to  do  with  putting  the  bricks  to- 
gether in  such  a  way  that,  if  the  law  is  not  to  shut  its  eyes  to  facts,  it 
must  recognize  that  a  house  exists  and  not  merely  a  number  of  bricks. 

Hence,  it  follows  that  in  recognizing  the  existence  of  a  corpora- 
tion as  an  entity,  the  law  is  merely  recognizing  an  objective  fact, 
while  in  refusing  to  recognize  fully  the  existence  of  a  partnership  or 
voluntary  association  as  an  entity  the  law  is  shutting  its  eyes  to  facts. 
Therefore,  what  needs  explanation  in  the  common  law  is  not  the 
doctrine  that  a  corporation  is  an  entity,  but  the  doctrine  that  a 
partnership  or  other  voluntary  association  is  not  an  entity.  It  is 
all  but  impossible  for  those  unlearned  in  the  law  to  think  of  a  part- 
nership otherwise  than  as  an  entity.  It  is  hard  to  convince  a  sensi- 
ble business  man  that  when  a  senior  partner  gives  his  son  on  attain- 
ing majority  a  small  interest  in  the  firm,  an  entirely  new  firm  is 
thereby  created.  The  ordinary  layman  has  the  conception  of  the 
firm  as  an  entity;  and  confusion  and  litigation  arise  because  the 
Anglo-American  law  will  not  recognize,  or  will  not  fully  recognize, 
that  simple  conception. 

Hence,  the  oft  repeated  statement  of  lawyers  and  judges  that  a 
corporation  exists  only  in  contemplation  or  intendment  of  law  ^°  is 

'  Morawetz,  Private  Corporations,  2  ed.,  §  i. 

>"  Dartmouth  College  v.  Woodward,  4  Wheat.  (U.  S.)  518,  636;  Sutton's  Hospital 
Case,  10  Co.  32. 


CORPORATE  PERSONALITY,  261 

untrue.  A  corporation  exists  as  an  objectively  real  entity,  which 
any  well-developed  child  or  normal  man  must  perceive:  the  law 
merely  recognizes  and  gives  legal  effect  to  the  existence  of  this 
entity.  To  confound  legal  recognition  of  existing  facts  with  crea- 
tion of  facts  is  an  error,  —  none  the  less  serious  because  the  law  some- 
times, ostrich-like,  closes  its  eyes  to  facts  and  assumes  that  they 
have  no  existence.  For  instance,  the  common  law  refused  to  recog- 
nize the  paternity  of  an  illegitimate  child  and  declared  him  to  be 
filius  nullius;  but  it  did  not  follow  that  the  parentage  of  children 
born  in  wedlock  existed  only  in  contemplation  of  law.  In  that  case, 
the  law  recognized  facts;  in  the  other  it  refused  to  do  so.  Similarly, 
although  the  law  stubbornly  blinks  at  the  facts  when  it  will  not  ac- 
knowledge the  existence  of  a  partnership  or  voluntary  association 
as  an  entity,  it  does  not  follow  that  a  corporation  as  an  entity  exists 
only  in  intendment  of  law.  Because  Nelson  at  Copenhagen  would 
not  see  the  signal  to  retreat,  it  did  not  follow  that  everything  that 
he  did  see  —  the  enemy's  vessels  and  his  own  —  existed  only  in  his 
own  mind. 

We  need  not  waste  words  in  discussing  the  nature  of  the  existence 
of  this  corporate  entity.  Its  existence  is  precisely  as  real  as  the 
existence  of  any  other  composite  unit.  As  Kyd,  a  writer  who 
deserves  a  greater  reputation  than  he  enjoys,  clearly  stated,  "A 
corporation  is  as  visible  a  body  as  an  army;  for  though  the 
commission  or  authority  be  not  seen  by  every  one,  yet  the  body, 
united  by  that  authority,  is  seen  by  all  but  the  bHnd."  "  If 
a  corporation  is  fictitious,  the  only  reaUty  being  the  individuals 
who  compose  it,  then  by  the  same  token  a  river  is  fictitious,  the 
only  reahty  being  the  individual  atoms  of  oxygen  and  hydrogen. 
The  only  difference  is  that  one  of  the  essential  elements  of  an 
army,  or  of  a  river,  consists  in  juxtaposition  in  space  of  the 
members,  or  of  the  molecules  of  water,  whereas  the  bond  of  union 
in  the  case  of  a  corporation  is  less  material.  But  this  difference  is 
not  at  all  fundamental;  and  the  existence  of  a  corporation  is  quite 
as  real  as  the  existence  of  the  Church,  of  the  Repubhcan  Party,  or 
of  any  other  aggregation  of  men  for  good  or  evil.  Whether  this  exist- 
ence be  ideal  or  material,  it  is  certainly  real. 

In  these  days,  it  has  become  rather  fashionable  to  inveigh  against 
the  doctrine  that  a  corporation  is  an  entity,  as  a  mere  technicality 

"  I  Kyd,  Corporations,  16. 
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and  a  relic  of  the  Middle  Ages;  but  nothing  could  be  further  from 
the  truth.  A  corporation  is  an  entity  —  not  imaginary  or  fictitious, 
but  real,  not  artificial  but  natural.  Its  existence  is  as  real  as  that  of 
an  army  or  of  the  Church.  This  is  the  element  of  truth  in  the 
reality  theory  of  corporate  personality  which,  originating  in  Ger- 
many, has  commanded  wide  acceptance  not  only  in  that  country 
but  also  in  France  and  Italy. 

IV. 

Having  thus  established  that  a  corporation  is  a  real  and  natural 
entity,  recognized  but  not  created  by  the  law,  we  next  encounter 
the  question  whether  this  entity  is  a  person.  The  answer  to  this 
question  is,  of  course,  vitally  affected  by  our  definition  of  "person." 
If  we  use  the  word  in  the  signification  which  it  conveys  to  the  ordi- 
nary English-speaking  layman,  undoubtedly  the  corporate  entity  is 
not,  in  truth  and  reality,  a  person.  For  the  corporate  entity  is  not 
a  human  being;  it  is  not  even  a  rational  creature  capable  of  feeling 
and  wilHng.  But  the  word  may  be  used  in  some  very  different  sense. 
"When  /  use  a  word,"  said  Lewis  Carroll's  Humpty  Dumpty,  "it 
means  just  what  I  choose  it  to  mean  —  neither  more  nor  less  "; 
and  when  Alice  objected,  "The  question  is  whether  you  can  make 
words  mean  so  many  different  things,"  Humpty  Dumpty  replied, 
"The  question  is  which  is  to  be  master  —  that's  all."  Many  a 
German  scholar  has  resolved,  like  Humpty  Dumpty,  that  words 
shall  not  master  him,  and  having  thus  impressed  upon  the  word 
"person"  his  own  meaning  he  demonstrates  with  absolute  finality 
that  the  corporate  entity  is  really  a  "person"  —  in  his  sense  of 
the  word. 

Certain  it  is,  however,  that  if  the  word  is  thus  used  in  a  special, 
non-popular  sense,  the  proposition  that  a  corporation  is  a  person 
becomes  a  mere  source  of  confusion.  If  by  "person "  the  law  means, 
not  a  rational,  living  creature  similar  to  a  man  but  a  mere  "subject 
of  rights,"  —  and  this  is  the  teaching  of  the  more  moderate  mem- 
bers of  Gierke's  school  ^^  —  then,  in  the  name  of  clearness  let  us 
adopt  some  less  ambiguous  designation  for  this  "subject  of  rights." 

12  See,  Michoud,  La  Theorie  de  la  Personnalite  Morale,  7:  "Pour  la  science  de  droit, 
la  notion  de  personne  est  et  doit  rester  une  notion  purement  juridique.  Le  mot  signifie 
simplement  un  sujet  de  droit,  un  etre  capable  d'avoir  des  droits  subjectifs  lui  apparte- 
nant  en  propre,  —  rien  de  plus,  rien  de  moins." 
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But  if  we  do  not  lose  ourselves  in  metaphysical  discussions  of  the 
nature  of  juristic  personality  but  take  common  sense  as  our  guide, 
we  shall  apprehend  clearly  that  when  a  jurist  first  said,  "A  cor- 
poration is  a  person,"  he  was  using  a  metaphor  to  express  the  truth 
that  a  corporation  bears  some  analogy  or  resemblance  to  a  person, 
and  is  to  be  treated  in  law  in  certain  respects  as  if  it  were  a  person, 
or  a  rational  being  capable  of  feeling  and  voHtion. 

That  the  dictum,  "A  corporation  is  a  person"  really  means  what 
we  have  just  stated  and  not  that  a  corporation  is  a ''subject  of 
rights"  can  easily  be  demonstrated.  For  true  it  is  that  there  are  or 
may  be  subjects  of  rights  which  are  not  beings  capable  of  feeling  and 
volition,  but  they  are  not  persons  in  any  proper  sense  of  the  word. 
For  instance,  laws  for  the  prevention  of  cruelty  to  animals  recognize 
the  lower  animals  as  possessing  a  somewhat  vague  right  to  exemp- 
tion from  needless  suffering.  The  law  might  go  further:  it  might, 
for  instance,  recognize  a  trust  for  the  maintenance  and  support  of  the 
testator's  dogs  or  horses,  and  might  permit  of  the  enforcement  of 
this  right  of  those  animals  by  a  judicial  proceeding  in  their  names  by 
prochein  ami,  in  precisely  the  same  way  that  the  right  of  an  infant 
cestui  que  trust  would  be  enforceable ;  but  the  horses  and  dogs  would 
not  on  that  account  be  persons.  Anything  that  is  capable  of  enjoy- 
ment or  feeling  can  be  a  subject  of  rights  —  a  "Geniesser"  as  Bekker 
would  say.  Indeed,  we  may  go  further;  for  even  a  purely  imaginary 
being  may  have  legal  rights.  For  example,  our  law  recognizes  and 
enforces  trusts  for  the  benefit  of  unborn  children.  So,  a  heathen 
code  might  recognize  a  right  of  Jupiter  or  Apollo  to  enjoy  the  sweet 
savour  of  a  hecatomb  or  a  burnt  offering,  and  might  enforce  this 
right  by  judicial  proceedings  instituted  in  the  name  or  on  behalf  of . 
the  divinities  in  question;  and  yet  those  deities,  although  "subjects 
of  rights,"  would  not  be  real  persons. 

The  truth  is  that  the  essence  of  juristic  personality  does  not  lie 
in  the  possession  of  rights  but  in  subjection  to  liabiHties.  Those 
beings  are  "persons"  in  law  to  whom  the  law  both  can  and  does 
address  its  commands.  Now,  obviously,  legal  commands  can  be 
addressed  to  none  but  rational  beings  capable  of  feeHng  and  volition. 
To  all  else,  the  law's  commands,  if  addressed  at  all,  must  remain 
unintelligible  and  mere  brutum  fulmen.  It  needs  no  Canute  to  teach 
us  that  the  sovereign's  commands  when  addressed  to  the  waves  of 
the  sea,  or  for  that  matter  to  aught  but  rational  beings,  are  futile. 
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The  essential  prerogative  of  man  does  not  lie  in  rights,  but  in  duties. 
Every  system  of  law,  from  the  Decalogue  down,  is  founded  upon 
thou-shalt-not's,  addressed  to  beings  capable  of  understanding  the 
command,  of  feeling  the  penalty,  and  of  exercising  a  will  to  act 
accordingly.  It  cannot  be  otherwise.  No  fiction  can  supply  these 
essential  elements  of  juristic  personality:  no  law  can  create  them. 
The  only  way  the  law  can  protect  or  enforce  legal  rights  is  by  impos- 
ing punishment  upon  those  who  violate  them  —  an  idle  proceeding 
unless  the  violator  is  a  moral  being  capable  of  being  deterred  by  the 
threat  of  punishment. 

It  will  be  objected  that  this  conception  of  personality  would  ex- 
clude idiots  and  infants.  So  it  would;  but  what  of  it?  In  our  igno- 
rance of  the  nature  of  the  mind  or  soul,  we  do  not  know  where  the 
mind  of  an  idiot  or  an  infant  is  situated,  or  whether  it  exists  at  all; 
but  certain  it  is  that  for  all  legal  purposes  the  mind  of  an  idiot  or 
an  infant  of  tender  years  is  as  if  it  did  not  exist.  We  speak  of  idiots 
as  persons  because  they  have  the  form  of  persons;  but  we  recognize 
that  the  substance  is  not  there.  If  society  consisted  exclusively  of 
idiots  or  babes,  there  could  be  no  law.  They  are  persons  only  in 
form  and  in  posse. 

It  will  also  be  objected  that  the  conception  of  legal  personality 
stated  above  is  too  broad  in  that  it  would  admit  the  legal  personaUty 
of  slaves.  Now,  we  must  concede  that  the  law  might  refuse  to  recog- 
nize the  personality  of  some  classes  of  rational  beings  who  are  really 
capable  of  feeling  and  voHtion,  just  as  we  have  seen  that  the  law 
sometimes  refuses  to  recognize  the  existence  of  facts,  —  for  ex- 
ample, in  the  denial  of  the  paternity  of  illegitimate  children.  The 
law  might  refuse  to  recognize  certain  classes  of  rational  men  as  subject 
to  legal  duties;  but  few  if  any  systems  of  law  have  been  so  silly. 
The  law  finds  difficulty  enough  in  securing  obedience  to  its  com- 
mands without  imnecessarily  hampering  itself  by  refusing  to 
address  them  to  some  beings  who  by  nature  are  capable  of  under- 
standing and  obeying  them.  For  example,  although  the  law  of  the 
Southern  States  declared  with  emphasis  that  slaves  were  not 
persons,  and  deprived  them  of  many  of  the  rights  usually  enjoyed 
by  persons,  nevertheless  it  left  them  subject  to  legal  duties.  For 
instance,  if  a  slave  committed  murder,  he  could  be  hanged.  When 
the  law  declared  that  a  slave  was  not  a  person,  it  meant  merely  that 
he  was  to  be  treated  for  some  purposes  as  if  he  were  not  a  person. 
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As  a  corporate  entity  is  not  a  rational  being,  is  not  capable  of 
understanding  the  law's  commands,  and  has  no  will  ^^  which  can  be 
affected  by  threats  of  legal  punishment,  it  follows  —  if  demonstra- 
tion be  needed  of  a  self-evident  fact  —  that  a  corporation  is  not  a 
real  person,  if  the  word  "person"  be  used  in  its  ordinary  sense.  In 
addressing  commands  to  a  corporation,  the  law  can  speak  only  to 
the  human  beings  who  compose  it  or  who  manage  and  control  its 
destinies.  In  form,  punishment  for  violation  of  those  commands 
may  be  inflicted  on  the  corporate  entity,  but  in  so  doing  the  law  is 
using  the  corporate  entity  as  a  mere  means  of  reaching  the  human 
beings  who  act  for  the  corporation.  Whether  this  method  of  reach- 
ing those  human  beings  is  the  best  or  most  effective  need  not  now 
be  considered.  The  point  here  is  that  in  denouncing  its  penalties 
upon  corporations,  the  law  is  using  the  corporate  entity  as  a  mere 
sight  to  direct  its  shots  towards  the  human  beings  who  are  behind  the 
entity.  This  is  the  truth  epigrammatically  expressed  in  American 
politics  by  the  phrase,  "Guilt  is  personal." 

So  too,  even  in  respect  to  rights  attributed  to  the  corporate  entity, 
the  object  of  the  law  is  to  carry  those  rights  to  the  human  beings 
who,  collectively,  compose  the  corporation  and  constitute,  accord- 
ing to  a  foreign  expression,  its  substratum.  For  although,  as  we  have 
seen,  the  law  might  recognize  other  beings  than  men  as  possessors  of 
rights,  yet  in  fact  neither  our  law,  nor  any  existing  system  of  law, 
does  do  so,  except  to  a  very  limited  extent.  The  law,  as  already  men- 
tioned, does  recognize,  and  punish  the  infraction  of,  certain  very 
imperfect  rights  possessed  by  the  lower  animals,  and  it  does  recog- 
nize and  enforce  rights  of  unborn  children.  But  in  the  broad  and 
large  sense,  the  Declaration  of  Independence  states  an  undeniable 
fact  when  it  asserts  that  governments  are  instituted  among  men  — 
not  among  animals  or  angels,  but  men  —  and  that  it  is  men  whose 
inalienable  rights  to  life,  liberty  and  the  pursuit  of  happiness  the  laws 
attempt  to  secure.  Corporations  are  created,  or  allowed  to  be  formed, 
by  the  state  merely  for  the  purpose  of  benefiting  human  beings.^^ 

"  Note,  however,  that  Zitelmann  maintains  that  a  corporation  possesses  an  "ein- 
heitlichen  Willen,"  or  "Verbandswillen."  Binder,  Das  Problem  der  juristischen  Per- 
sonlichkeit,  22-23,  criticising  Zitelmann's  theory  on  the  ground  that  this  will  isof  a  very- 
different  character  from  the  will  of  a  person  in  the  ethical  sense.  See  also  passage  from 
Macaulay  to  be  quoted  in  the  continuation  of  this  article. 

"  Ihering  makes  this  proposition  the  basis  of  his  conclusion  that  the  real  subject  of 
rights  is  not  the  corporation  but  the  individual  members.    "Niemand  wird  dariiber  im 


266  HARVARD  LAW  REVIEW.- 

For  the  rights  of  ideal  entities,  as  such,  the  state  has  no  concern. 
In  the  last  analysis,  it  is  men  and  not  legal  entities  whose  rights  and 
liabilities  the  courts  must  decide.  The  corporate  entity,  or  personifi- 
cation, which  we  call  a  corporation  is  regarded  as  having  rights  and 
liabilities  for  the  sake  of  convenience;  but  it  is  men  of  flesh  and  blood, 
of  like  passions  with  ourselves,  who  must  in  one  form  or  another  and 
in  varying  degrees  enjoy  the  rights  and  bear  the  burdens  attributed 
by  the  law  to  the  corporate  entity. 

Therefore,  the  proposition  "A  corporation  is  a  person"  is  either 
a  mere  metaphor  or  is  a  fiction  of  law.  This  is  the  element  of  truth 
in  the  "fiction  theory"  of  the  corporate  entity  which  both  in 
England  and  on  the  Continent  may  be  regarded  as  the  orthodox 
doctrine. 

But  although  corporate  personality  is  a  fiction,  the  entity  which 
is  personified  is  no  fiction.  The  union  of  the  members  is  no  fiction. 
The  acting  as  if  they  were  one  person  is  no  mere  metaphor.  In  a 
word,  although  corporate  personality  is  a  fiction,  yet  it  is  a  fiction 
founded  upon  fact.  It  is  as  natural  to  personify  a  body  of  men 
united  in  a  form  like  that  of  the  ordinary  company  as  it  is  to  per- 
sonify a  ship.  To  argue  that  because  the  personahty  of  a  corpora- 
tion is  a  product  of  the  imagination,  therefore  the  corporation  itself, 
as  anything  different  from  the  separate  members,  is  a  fiction  would 
be  as  reasonable  as  to  argue  that  because  a  ship  is  not  really  a 
female,  and  is  personified  only  by  way  of  metaphor,  therefore  it 
has  no  real  existence  except  as  a  number  of  boards  and  nails. 

To  appreciate-  the  difference  between  an  imaginary  personality, 
such  as  that  of  a  corporation,  which  is  a  natural  and  spontaneous 
expression  in  figurative  language  of  actual  facts,  and  a  purely  ficti- 
tious person,  whose  existence  is  no  mere  personification  of  a  real  but 
impersonal  entity,  it  is  only  necessary  to  refer  to  some  purely  ficti- 
tious personalities.  For  there  are,  or  have  been,  fictitious  person- 
alities existing  only  in  contemplation  of  law;  but  they  are  very 
different  from  corporations.  The  fictions  in  ejectment  present  the 
best  example.    John  Doe,  the  common  lessee,  and  Richard  Roe,  the 

Zweifel  sein,  dass  die  einzelnen  Mitglieder  es  sind,  denen  die  Rechte,  mit  denen  die 
juristische  Person  ausgestaltet  ist,  zugute  kommen,  und  dass  diese  Wirkung  nicht  eine 
zufallige  ist,  sondern  dass  sie  den  Zweck  des  ganzen  Verhaltnisses  bildet,  dass  also 
die  einzelnen  Mitglieder  die  wahren  Destinatare  der  Jxiristischen  Person  sind." 
Ihering,  Geist  des  romischen  Rechts,  III,  356,  quoted  by  Binder,  Das  Problem  der 
juristischen  Personlichkeit,  25. 
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casual  ejector,  exist  only  in  contemplation  of  law.  They  are  pure 
legal  fictions.  They  represent  no  natural  idea.  They  are  no  mere 
personification  by  the  law  of  real  entities,  but  are  forthright  creations 
of  the  legal  iniagination.  They  cannot,  like  corporations,  bridge 
rivers,  pierce  mountains,  unite  cities,  cross  seas,  control  commerce, 
and  accomplish  all  manner  of  other  visible  and  tangible  results. 
Yet,  so  misleading  are  the  standard  definitions  of  a  corporation  that 
they  are  more  justly  applicable  to  such  truly  fictitious  persons  as 
John  Doe  and  Richard  Roe  than  to  the  very  real  things  which  we 
call  corporations.  For  instance.  Chief  Justice  Marshall's  famous 
definition  of  a  corporation,^^  with  the  substitution  of  the  masculine 
gender  for  the  neuter  gender  and  of  the  word  ''law"  for  "charter," 
accurately  defines  John  Doe  or  Richard  Roe.  The  common  lessee, 
the  definition  would  then  read,  is  "an  artificial  being,  invisible,  in- 
tangible, and  existing  only  in  contemplation  of  law.  Being  the  mere 
creature  of  law,  he  possesses  only  those  properties  which  the  law  of 
his  creation  confers  upon  him,  either  expressly  or  as  incidental  to  his 
very  existence.  Those  are  such  as  are  supposed  to  be  best  calcu- 
lated to  effect  the  object  for  which  he  is  created."  Are  we  therefore 
to  conclude  that  the  only  difference  between  John  Doe  and  a  cor- 
poration is  one  of  sex?  No  conception  of  the  corporate  entity  which 
would  define  it  in  terms  appropriate  to  the  casual  ejector  or  the 
common  lessee  can  be  correct. 

Arthur  W.  Machen,  Jr. 

Baltimore,  Md. 

[To  he  continued.] 

«  Dartmouth  College  v.  Woodward,  4  Wheat.  (U.  S.)  518,  636. 
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ADMINISTRATIVE    EXERCISE    OF    THE 
POLICE    POWER. 

IN  legislation  passed  in  the  exercise  of  the  so-called  police  power, 
measures  designed  to  protect  the  health  and  safety  of  the  people, 
it  is  conceivable  that  the  legislature  might  ascertain  in  advance  the 
qualifications  necessary  for  those  engaged  in  any  calling  or  the  con- 
ditions essential  to  guard  against  danger  and  disease,  and  set  forth 
in  the  statute  specific  requirements  of  regulation  or  prohibition. 
But  the  progress  of  scientific  knowledge  is  so  rapid  that  the  require- 
ments of  any  statute  might  soon  prove  less  adequate  than  other 
measures  suggested  by  a  more  expert  body.  Moreover,  any  gen- 
eral rule  declared  by  the  legislature  would  be  too  inflexible  to 
conform  to  the  varying  necessities  of  different  areas  of  popula- 
tion, or  to  meet  exigencies  unforeseen  at  the  time  the  statute  is 
passed. 

The  most  salutary  exercise  of  the  police  power  is  that  which  seeks 
to  forestall  the  advent  of  danger,  not  merely  to  avert  its  conse- 
quences. This  is  best  attained  by  requiring  the  presence  of  certain 
personal  qualifications  or  physical  conditions  as  a  prerequisite  to 
the  lawfulness  of  any  action  sought  to  be  taken.  The  inquiry  as 
to  compliance  with  requirements  is  a  task  obviously  unsuited  to 
the  legislature.  And  the  function  of  the  judiciary  is  properly  lim- 
ited to  determining  in  cases  and  controversies  whether  any  rule  has 
been  violated.  And  when  health  or  safety  are  threatened  by  dan- 
gerous conditions  or  practices,  adequate  protection  demands  that 
they  cease  forthwith.  The  community  cannot  await  the  slow 
course  of  judicial  proceedings. 

The  legislature  has  therefore  often  seen  fit  to  delegate  to  admin- 
istrative authorities  the  power  to  set  forth  the  further  requirements 
necessary  to  effectuate  the  general  purpose  declared  by  the  statute, 
and  to  ascertain  in  individual  instances  whether  the  requirements 
have  been  met,  and,  if  necessary,  to  take  simimary  and  immediate 
action  to  avert  or  minimize  the  threatened  or  actual  danger.    The 
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power  to  act  in  all  these  instances  has  been  repeatedly  sustained, 
in  spite  of  the  objection  that  it  involves  the  exercise  of  legislative  or 
judicial  functions.^ 

I. 

Precautionary  Regulation. 

It  is  obvious  that  anything  which  might  be  prohibited  entirely 
may  be  subjected  to  governmental  supervision  and  restriction. 
And  many  acts  or  conditions  not  necessarily  pernicious  in  themselves 
may  be  regulated  as  a  precaution  against  the  dangers  involved  in 
inefl&ciency,  unwholesomeness  and  excess.  The  government  and 
its  agents  are  accorded  a  wider  latitude  in  exercising  a  qualified 
restraint,  than  in  enforcing  complete  prohibition  or  direct  and 
positive  interference  with  liberty  or  property. 

This  restraint  commonly  takes  the  form  of  limiting  the  exercise 
of  some  calling  or  business  to  those  persons  or  premises  specially 
licensed.  The  exercise  of  this  power  involves  the  selection  of  the 
acts  or  objects  to  be  regulated,  the  fixing  of  a  standard,  and  the  de- 
cision whether  in  individual  instances  the  requirements  of  the 
standard  have  been  met.  The  latter  task  is  necessarily  an  admin- 
istrative one;  and  the  two  former,  while  they  might  conceivably 
be  performed  by  the  legislature,  are  quite  generally  delegated  to 
administrative  authorities,  owing  to  the  peculiarity  of  urban  con- 
ditions and  the  superior  technical  knowledge  of  experts. 

A  license  as  an  official  affirmation  of  personal  fitness  or  approved 
physical  conditions  must  be  distinguished  from  a  license  which  is 
merely  the  acknowledgment  of  the  payment  of  a  tax.  Callings, 
occupations  and  businesses  are  proper  subjects  of  taxation;  and 
the  method  of  collection  may  take  the  form  of  the  denial  of  the  right 
to  proceed  until  payment  of  the  tax  is  evidenced  by  a  so-called 
license.  In  such  cases  the  only  reason  for  denying  the  license  is 
the  non-payment  of  the  tax.  But  where  the  license  is  required  as 
a  police  regulation,  it  may  be  withheld  because  the  personal  quali- 
fications or  physical  conditions  do  not  meet  the  requirements  of 
the  standards  imposed.  While  it  is  proper  to  exact  a  fee  to  cover 
the  expense  of  supervision,  the  courts  will  hold  invalid  any  exaction 

1  Blue  V.  Beach,  155  Ind.  121  (1900);  People  v.  Hasbrouck,  11  Utah  291  (1895); 
State  V.  Hathaway,  115  Mo.  36  (1892). 
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of  money  manifestly  for  the  purpose  of  securing  revenue,  unless 
there  is  present  both  the  intent  as  well  as  the  power  to  tax.  In  a 
case  where  a  license  was  required  solely  as  a  police  measure,  and  a 
dispute  arose  as  to  the  validity  of  the  exaction  of  a  fee  and  the 
proper  person  to  be  charged,  a  board  which  had  expressed  its  will- 
ingness to  examine  relator  as  to  his  qualifications  for  locomotive 
engineer,  but  had  stated  that  it  would  not  issue  a  license  without 
payment  of  the  fee,  was  ordered  by  mandamus  to  admit  him  to 
examination,  and  if  found  quahfied  to  issue  the  license.^ 

The  power  to  regulate  must  be  used  for  the  purpose  of  regulation. 
An  ordinance  requiring  department  stores  to  be  licensed,  which 
imposed  a  fee  but  provided  no  regulation  or  supervision,  was  held 
invalid  as  a  police  measure.^  The  court  seemed  to  doubt  whether 
department  stores  are  proper  subjects  for  regulation.  The  selec- 
tion of  such  subjects  is  a  matter  over  which  they  retain  control.  It 
has  been  held  that  the  requirement  that  horse-shoers  must  have 
three  years'  experience  and  pass  an  examination  bears  no  relation  to 
public  health,  comfort,  safety  or  welfare.^  And  a  statute  vesting 
in  an  administrative  board  the  power  to  determine  who  should  be 
permitted  to  sell  patent  and  proprietary  medicines  was  held  uncon- 
stitutional on  the  ground  that  the  pubhc  health  did  not  require 
that  the  sale  of  such  articles  be  confined  to  persons  with  scientific 
attainments.^ 

The  problem  of  judicial  censorship  over  the  subjects  selected  for 
regulation  and  the  standards  which  may  be  required  is  one  per- 
taining to  the  limits  of  the  police  power  generally;  though  the 
courts  may  concede  a  wider  latitude  to  the  legislature  as  a  co- 
ordinate department  of  government  than  would  be  accorded  to  an 
inferior  administrative  authority.  In  general,  the  licensing  power 
may  be  exercised  with  respect  to  any  business  affording  the  possi- 
bility of  practices  or  conditions  inimical  to  health  and  safety,  or  to 
any  calling  requiring  the  exercise  of  expert  skill  or  knowledge  to 
avoid  improper  action  necessarily  prejudicial  to  those  interests 
which  it  is  the  duty  of  the  state  to  protect. 

Governmental  supervision  may  be  aimed  at  confining  the  exer- 

2  Baldwin  v.  Kouns,  8i  Ala.  272  (1886). 

^  State  ex  rel.  Wyatt  v.  Ashbrook  ei  al.,  154  Mo.  375  (1899). 

*  Bessette  v.  The  People,  193  111.  334  (1901). 

5  Noel  V.  The  People,  187  111.  587  (1900). 
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cise  of  a  calling  to  individuals  personally  qualified  or  to  physical 
conditions  deemed  safe  and  sanitary.  Among  the  acts  held  prop- 
erly subject  to  regulation  in  order  to  secure  the  latter  end,  are  the 
storing  of  gunpowder,^  or  inflammable  and  explosive  oils/  the 
blasting  of  rock,^  the  erection  of  proposed  buildings,^  or  bill-boards,^° 
the  operation  of  slaughter-houses,"  hotels,^^  livery  stables,^^  laun- 
dries,^^ and  nurseries  for  trees  and  plants,^^  the  peddling  of  milk/* 
and  the  sale  of  milk,^^  meat^^  and  provisions  generally .^^ 

Among  the  callings  where  personal  fitness  may  be  required  we 
find  those  of  physicians,^"  dentists,^^  pharmacists,^^  engineers,^ 
mine  inspectors,^^  plumbers,^^  barbers  ^^  and  guides.^^ 

The  power  may  be  exercised  not  only  to  protect  health  and 
safety,  but  also  to  guard  against  fraud  and  immorality.     For  this 

'  Williams  v.  Augusta,  4  Ga.  509  (1848). 

'  Richmond  v.  Dudley,  26  N.  E.  184  (1891);  Scranton  v.  Jermjoi  Oil  Co.,  5  Lane. 
L.  Rev.  277  (Pa.  1888). 

*  Commonwealth  v.  Parks,  155  Mass.  531  (1892). 

'  Hasty  V.  City  of  Huntington,  105  Ind.  540  (1886);  Com'rs  of  Easton  v.  Covey, 
74  Md.  262  (1891);  State  v.  Sharkey,  49  Minn.  503  (1892);  State  v.  Johnson,  114  N.  C. 
846  (1894). 

1"  City  of  Rochester  v.  West,  164  N.  Y.  510  (1900). 

"  Crescent  City  Live  Stock  Co.  v.  Butchers  Union  Live  Stock  Co.,  iix  CJ.  S.  746 
(1883);   St.  Louis  V.  Howard,  119  Mo.  41  (1893). 

12  Russellville  v.  White,  41  Ark.  485  (1883);  Holland  v.  Pack,  Peck  (Tenn.)  151 
(1823);  State  V.  Stone,  6  Vt.  295  (1834);  Stanwood  v.  Woodward,  38  Me.  192  (1854). 

"  :i5  Cent.  Dig.,  columns  1492,  1493. 

"  In  re  Yick  Wo,  68  Cal.  294  (1885). 

^  Ex  parte  Hawley,  115  N.  W.  93  (S.  Dak.  1908). 

"  People  V.  MulhoUand,  82  N.  Y.  324  (1880). 

'^  People  V.  Vandecarr,  175  N.  Y.  440  (1903). 

18  Kinsley  v.  Chicago,  124  111.  359  (1888);  Porter  v.  City  of  Water  Valley,  70  Miss. 
560  (1893);  Ash  V.  The  People,  11  Mich.  347  (1863). 

1*  Thomas  :;.  Town  of  Mount  Vernon,  9  Oh.  290  (1839). 

20  Dent  V.  West  Virginia,  129  U.  S.  114  (1889);  Reetz  v.  Michigan,  188  U.  S.  505 
(1903);  People  V.  Hasbrouck,  11  Utah  291  (1895);  France  v.  The  State,  57  Oh.  St.  i 
(1897);  State  ex  rel.  Burroughs  v.  Webster,  150  Ind.  607  (1898). 

21  State  V.  Creditor,  44  Kan.  565  (1890);  Gosnell  v.  The  State,  52  Ark.  228  (1889); 
State  V.  Vandersluis,  42  Minn.  129  (1889);  Wilkins  v.  State,  113  Ind.  514  (1887). 

22  State  V.  Heineman,  80  Wis.  253  (1891);  Noel  v.  The  People,  187  111.  587  (1900). 

23  McDonald  v.  The  State,  81  Ala.  279  (1886);  Smith  v.  Alabama,  124  U.  S.  465 
(1888);  Nashville,  etc.  R.  R.  Co.  v.  Alabama,  128  U.  S.  96  (1888). 

2^  Wilmington  Star  Mining  Co.  v.  Fulton,  205  U.  S.  60  (1906). 
28  Singer  v.  State,  72  Md.  464  (1890);  People  v.  Warden  of  City  Prison,  144  N.  Y. 
529  (1895);  Douglas  V.  The  People,  225  111.  536  (1907). 
26  State  V.  Zeno,  79  Minn.  80  (1900);  State  v.  Sharpless,  71  Pac.  737  (Wash.  1903). 
2^  State  V.  Snowman,  94  Me.  99  (1900). 
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reason  it  is  held  that  the  privilege  of  book-making  and  pool-selling 
may  be  limited  to  persons  found  to  be  of  good  character.^^  Such 
provisions  are  of  course  sustained  in  regulating  any  calling,  such 
as  the  liquor  traffic,  which  may  be  prohibited  entirely.  And  even 
with  respect  to  other  callings,  having  no  necessary  flavor  of  evil, 
the  power  to  license  is  upheld,  though  the  qualifications  required 
are  of  a  moral  rather  than  an  intellectual  nature.  Licenses  are 
demanded  of  private  detectives,^^  pawnbrokers,^"  junk-dealers  and 
dealers  in  second-hand  goods,^^  *  auctioneers,^^  book-canvassers,^ 
and  hawkers  and  peddlers.^^  Sometimes  the  inquiry  preliminary  to 
the  granting  of  a  Hcense  will  relate  to  the  conditions  of  the  place 
of  business  as  well  as  to  the  quaHfications  of  the  one  seeking  per- 
mission. This  would  be  true  as  to  the  sale  of  liquor,  the  conduct 
of  a  billiard  halH^  or  other  place  of  amusement,^^  and  of  ware- 
houses.^^ 

Sometimes  the  precautionary  measures  of  administrative  author- 
ities extend  beyond  mere  inspection  to  positive  interference.  The 
courts  have  sustained  an  ordinance  requiring  all  second-hand 
clothing  to  be  fumigated  by  pubHc  authorities  at  the  expense  of 
the  owner ,^^  and  a  statute  requiring  all  rags  to  be  disinfected,  whether 
actually  infected  with  disease  or  not,  where  the  danger  was  thought 
too  great  to  permit  of  discrimination.^^  The  same  reason  justifies 
compulsory  vaccination. 

The  acts  and  businesses  subjected  to  regulation  are  far  more 
numerous  than  any  list  to  be  gleaned  from  judicial  decisions;  for 

^*  State  V.  Thompson,  i6o  Me.  sss  (1900). 
"  In  re  Burnett's  Application,  5  Pa.  Dist.  R.  3  (1895). 
'"  Launder  z).  Chicago,  in  111.  291  (1884). 
"  Grand  Rapids  v.  Brandy,  105  Mich.  670  (1895). 
'2  People  ex  rel.  Schwab  v.  Grant,  126  N.  Y.  473  (1891). 
^  Borough  of  Warren  v.  Geer,  117  Pa.  St.  207  (1887). 

^  State  V.  Harrington,  68  Vt.  622  (1896);  Duluth  v.  Krupp,  46  Minn.  435  (1891); 
Commonwealth  v.  Gardner,  133  Pa.  St.  284  (1900);    Morrill  v.  State,  38  Wis.  428 

(1875). 

35  In  re  Snell,  58  Vt.  207  (1885). 

3«  Wallack  v.  City  of  New  York,  3  Hun  (N.  Y.)  84  (1874). 

*^  Cargill  Co.  v.  Minnesota,  180  U.  S.  452  (1900).  And  for  protection  against  fraud 
in  sales,  weights  and  measures  may  be  required  to  be  proved  and  sealed  by  a  public 
inspector.  People  ex  rel.  Gould  v.  Rochester,  45  Hun  (N.  Y.)  102  (1887).  The  use 
of  uninspected  standards  has  been  held  a  defense  in  an  action  for  the  price  of  goods 
sold.    Bisbee  v.  McAUen,  39  Minn.  143  (1888);  Smith  v.  Arnold,  106  Mass.  269  (1871). 

"  Rosenbaum  v.  Newbern,  118  N.  C.  83  (1896). 

»»  Train  v.  Boston  Disinfectmg  Co.,  144  Mass.  523  (1887). 
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many  statutes  and  ordinances  have  been  long  enforced  without  being 
questioned  in  the  courts.^" 

It  is  to  be  noted  that  even  where  supervision  and  the  requirement 
of  a  license  are  not  deemed  improper,  ordinances  regulating  useful 
callings  have  been  declared  invalid  on  accoimt  of  discriminations  in 
favor  of  certain  classes  or  individuals  which  bear  no  relation  to  the 
fitness  of  those  exempted  from  the  examination  or  inspection  re- 
quired of  others.*^  A  regulation  which  required  a  license  for  all 
electricians  except  those  employed  by  the  city  in  its  departments 
of  police  and  public  buildings,  and  those  employed  by  lighting  and 
electric  railway  companies  in  the  installation  and  maintenance  of 
meters  and  pole-line  service,  was  held  void  on  the  ground  of  dis- 
crimination, where  the  court  was  of  opinion  that  the  work  of  those 
excepted  possessed  the  same  elements  of  danger  as  that  of  those 
required  to  be  examined.^^  While  it  has  been  held  proper  to  divide 
engineers  into  four  classes  according  to  the  character  of  the  work 
in  which  they  are  engaged,  with  different  qualifications  for  each 
class,^'  a  regulation  which  required  an  examination  of  journeymen 
plumbers  but  permitted  master  plumbers  to  be  registered  without 
examination  was  declared  invahd  for  lack  of  uniformity.^ 

The  administrative  action  in  establishing  the  standard  set  forth 
as  a  condition  of  obtaining  the  license,  like  the  administrative  se- 
lection of  the  subjects  to  be  regulated,  is  open  to  judicial  review. 
The  court  has  doubted  the  legality  of  a  requirement  that  no  medical 
school  would  be  put  on  the  accepted  list  if  it  permitted  more  than 
forty-five  per  cent  of  its  matriculants  to  graduate  ,^^  and  has  held 
unreasonable  and  void  the  requirement  that  applicants  for  a  plumb- 
er's license  must  possess  a  knowledge  of  physics  and  hygiene.^^ 
The  right  to  conduct  a  nursery  from  which  to  sell  plants  and  trees 
cannot  be  conditioned  on  establishing  that  the  applicant  is  "re- 
sponsible," in  the  sense  that  he  is  financially  able  to  pay  damages 
for  bad  stock  sold.^^    It  was  said  that  a  man  cannot  be  denied  the 

*"  See  Freund,  Police  Power,  sec.  493,  for  review  of  statutory  requirements  of  recent 
years. 
*i  State  V.  Gardner,  58  Oh.  St.  599  (1888);  Harmon  v.  State,  66  Oh.  St.  249  (1902). 
*^  State  V.  Gantz,  124  La.  535  (1909). 
*^  Hjfvonen  v.  Hector  Iron  Co.,  103  Minn.  331  (1908). 
**  Commonwealth  v.  Shafer,  32  Pa.  Super.  Ct.  497  (1907). 
^  Iowa  Eclectic  Medical  College  Ass'n  v.  Shrader,  87  la.  659  (1893). 
^  United  States  ex  rel.  Kerr  v.  Ross,  5  D.  C.  App.  241  (1895). 
«  Ex  parte  Hawley,  115  N.  W.  93  (S.  Dak.  1908). 

18 
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right  to  sell  his  trees  because  he  is  poor,  as  poverty  is  no  indication 
of  dishonesty.  In  a  decision  sustaining  the  refusal  of  a  license  to 
practice  medicine  because  of  deceptive  advertising,  the  court  ob- 
served that  "unprofessional  conduct"  must  consist  in  something 
more  than  the  violation  of  some  code  of  professional  ethics,  and 
indicated  that  the  mere  fact  of  having  advertised  would  be  an  in- 
sufficient ground  for  denying  a  certificate,  even  though  such  adver- 
tising is  frowned  upon  by  the  profession.**  In  a  recent  Wisconsin 
opinion  it  was  observed  that  there  is  a  wide  interval  between  the 
ideal  and  the  practical,  and  that 

''common  sense  as  to  reasonable  requirements  and  reasonable  means  of 
securing  such  requirements  should  prevail,  not  the  extreme  views  of  well- 
meaning  persons  as  to  what  is  for  the  best.  IdeaUsts  will  often  find 
efforts  to  force  their  standards  of  living  upon  people  generally  by  legis- 
lation barred  by  constitutional  limitations."  *^ 

It  is  to  be  remembered,  however,  that,  in  exercising  this  review, 
the  courts  are  chary  of  overruHng  the  standard  fixed  by  the  admin- 
istration. In  declining  to  hold  that  commissioners  had  exceeded 
their  discretion  in  requiring  party-walls  to  be  thirteen  inches  in 
thickness,  Mr.  Justice  Robb  observed: 

"In  view  of  the  wide  latitude  of  discretion  given  the  commissioners  by 
this  act,  a  plain  case  of  usurpation  of  power  or  abuse  of  discretion  must 
be  made  before  the  court  would  be  authorized  to  interfere."  ^° 

In  another  case  which  sustained  as  reasonable  the  administrative 
ruling  that  ficenses  to  peddlers  of  milk  would  be  granted  only  to 
those  who  provide  a  special  room  for  storing  milk  and  cleansing 
utensils,  the  court  declared  that  it  would  not  review  the  refusal  of 
a  Ucense  unless  facts  were  alleged  showing  that  the  discretion  was 
not  honestly  exercised  in  the  interest  of  a  pure  milk  supply, 
saying: 

"The  office  of  an  alternative  writ,  if  one  were  granted,  would  be  to 
try  out  in  the  courts  the  question  as  to  whether  it  was  good  judgment  to 
require  milk  producers  to  maintain  a  separate  milk  room.  This  would 
substitute  the  opinion  of  the  coiui;  for  that  of  the  milk  officer.    It  is  not 

<»  State  V.  State  Medical  Examining  Board,  32  Minn.  324  (1884). 

«  Bunnett  v.  Vallier,  116  N.  W.  885  (1908). 

60  United  States  ex  rel.  Smithson  v.  Ashford,  29  D.  C.  App.  350  (1907). 
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desirable  or  in  the  public  interest  that  the  discretion  of  the  health  offi- 
cer should  be  so  reviewed,  and,  whether  the  power  to  do  so  exists  or  not, 
it  ought  not,  in  my  opinion,  to  be  exercised  in  this  case."  ^^ 

So  also,  where  the  court  denied  a  mandamus  to  coerce  the  grant- 
ing of  a  license  where  the  board  had  determined  that  the  college 
from  which  relator  held  a  diploma  was  not  "reputable,"  it  was 
said  that  the  methods  by  which  the  board  should  determine  the 
reputability  of  a  dental  college  not  being  set  forth  in  the  statute, 
they  may  do  so  in  any  way  they  deem  proper,  and  that  candidates 
for  licenses  must  submit  to  their  judgments,  so  long  as  they  are 
within  the  boundaries  of  reason  and  common  sense.  "Having  once 
determined  the  character  of  a  dental  college,  within  all  reasonable 
limits,  when  and  under  what  circumstances  the  subject  shall  be 
re-opened  rests  solely  in  the  board's  discretion."  ^^ 

With  respect  to  the  regulation  of  those  callings  requiring  expert 
ability,  the  Supreme  Court  has  said  that  the  nature  and  extent  of 
the  qualifications  demanded  must  depend  primarily  upon  the  judg- 
ment of  the  state  as  to  their  necessity,  and  that  if  appropriate  to 
the  calling  and  attainable  by  reasonable  study,  no  objection  can  be 
raised  to  their  validity  because  of  their  stringency  or  difficulty.  This 
was  applied  not  only  to  the  right  to  begin  the  practice  of  medicine, 
but  to  the  privilege  of  continuing  it.^ 

But  the  qualifications  required  by  statute,  and  so  a  fortiori  by 
an  administrative  body,  must  relate  to  the  subject  matter  demand- 
ing regulation.  One  cannot  be  deprived  of  the  right  to  practice  his 
profession  for  disqualifications  which  have  no  bearing  on  his  fitness 
to  continue  therein.^^  Yet  the  qualifications  which  relate  to  fitness 
are  not  confined  to  those  of  a  technical  or  scientific  order,  but  em- 
brace moral  attainments  as  well.  A  physician,  whatever  his  scien- 
tific attainments,  may  have  his  license  revoked  for  employing 
these  faculties  perversely.^ 

Under  many  statutes,  however,  the  administration  is  not  re- 
quired to  establish  any  standard  by  which  to  test  the  right  of  an 
applicant  to  a  license.    Each  individual  case  is  committed  to  the 

"  Foote,  J.,  in  People  ex  rel.  Shelter  v.  Owen,  116  N.  Y.  Supp.  502  (1909). 

•*  State  ex  rel.  Coffee  v.  Chittenden,  88  N.  W.  587  (Wis.  1902). 

»  Dent  V.  West  Virginia,  129  U.  S.  114  (1889). 

"  Cummings  v.  Missouri,  4  Wall.  (U.  S.)  277  (1866);  Ex  parte  Garland,  4  WalL 

(U.  S.)  333  (1866).  

*  Hawker  v.  People,  170  U.  S.  189  (if 
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special  and  unregulated  discretion  of  the  board  or  official.  Here 
obviously  the  courts  cannot  review  the  standard  in  the  subcon- 
sciousness of  the  administration.  They  are  necessarily  the  final  ar- 
biters of  the  individual  right  or  privilege.  For  this  reason  statutes 
vesting  such  power  are  in  many  jurisdictions  declared  invalid. 

A  distinction  appears  between  acts  which,  though  they  might 
possibly  be  prohibited  entirely,  yet  may  be  so  performed  as  to  give 
rise  to  no  danger  or  evil,  and  those  deemed  necessarily  pernicious, 
however  or  wherever  sought  to  be  committed.  In  spite  of  their 
evil  quality,  the  law-makers  may  find  universal  and  complete  pro- 
hibition inexpedient,  and  prefer  to  deny  the  right  to  all  save  those 
specially  selected.  The  law  is  clear  that,  with  respect  to  such  acts, 
this  selection  and  consequent  granting  of  a  license  may  be  com- 
mitted to  the  unrestrained  discretion  of  an  administrative  body. 
The  Supreme  Court  has  declared  ^^  that,  since  the  liquor  traffic 
might  be  prohibited  altogether,  there  is  no  inherent  right  to  engage 
therein,  and  that  therefore  the  manner  and  extent  of  regulation 
rests  entirely  in  the  discretion  of  the  governing  authority. 

A  more  difficult  question  arises  with  respect  to  occupations  which 
if  properly  conducted  are  confessedly  innocuous,  where  the  only 
source  of  danger  Ues  in  unsanitary  conditions  or  in  an  excessive 
number  of  acts  or  estabHshments.  In  reference  to  such  acts  it  is 
asserted  by  many  courts  that,  though  no  one  may  claim  the  right 
to  follow  the  given  calling  or  to  perform  the  given  acts  free  from  all 
restraint,  each  person  must  be  granted  permission  on  complying 
with  certain  conditions  definitely  set  forth  for  his  guidance.  It 
has  therefore  been  held  improper  to  make  the  right  to  do  any  lawful 
act  dependent  on  the  mere  whim  of  some  administrative  board  or 
official,  who  may  in  the  presence  of  identical  conditions  grant  the 
privilege  to  one  and  withhold  it  from  another.  In  Baltimore  v. 
Radecke  ^^  an  ordinance  prohibiting  the  erection  of  a  stationary 
steam  engine  without  the  consent  of  the  mayor  and  council  was 
held  void  for  failure  to  set  forth  any  conditions  controlling  the 
exercise  of  the  discretion  to  grant  or  withhold  permission.  And  in 
Yick  Wo  V.  Hopkins,^^  the  Supreme  Court  annulled  a  similar  ordi- 
nance relating  to  the  operation  of  laundries  in  wooden  buildings, 
and  declared: 

"  Crowley  v.  Christensen,  137  U.  S.  86  (1890). 

"  49  Md.  217  (1878).  "  118  o.  S.  356  (1886). 
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"The  very  idea,  that  one  man  may  be  compelled  to  hold  his  life,  or 
the  means  of  living,  or  any  material  right  essential  to  the  enjoyment  of 
life,  at  the  mere  will  of  another,  seems  to  be  intolerable  in  any  covmtry 
where  freedom  prevails,  as  being  of  the  essence  of  slavery." 

The  language  of  this  opinion  has  been  cited  in  many  decisions 
which  have  declared  statutes  and  ordinances  unconstitutional  for 
making  the  right  to  exercise  some  act,  trade  or  calling,  not  harmful 
in  itself,  dependent  on  the  unrestrained  discretion  of  some  admin- 
istrative authority. 

But  the  Supreme  Court  has  receded  from  the  extreme  position 
announced  in  Yick  Wo  v.  Hopkins,  and  stated  that  that  decision 
should  be  rested  on  the  fact  that  the  administration  of  the  law 
there  indicated  actual  discrimination  against  a  certain  class  of  in- 
dividuals.^^ And  in  Wilson  v.  Eureka  City,^°  they  sustained  an  or- 
dinance which  prohibited  the  moving  of  any  building  on  the  streets 
without  the  written  permission  of  the  mayor,  although  the  ordi- 
nance did  not  prescribe  the  circumstances  by  which  his  discretion 
in  the  matter  was  to  be  controlled.  The  court  refers  to  Re  Flaherty^^ 
and  its  summary  of  the  decisions  where  the  exercise  of  this  unre- 
strained discretion  has  been  held  proper.  It  is  true  that  most  of 
them  are  instances  of  the  use  of  the  streets  or  the  public  parks, 
where  the  control  of  the  city  is  more  extensive  than  over  acts  done 
on  a  man's  own  premises.  But  others  involved  statutes  which  for- 
bade the  keeping  of  swine  without  a  permit  from  the  board  of 
health,^^  or  the  erection  and  repair  of  buildings  without  a  permit 
from  the  designated  officials,''^  or  made  the  right  to  ring  bells  or 
blow  whistles  dependent  upon  the  consent  of  the  board  of  aldermen.^ 

Some  of  these  acts  might  doubtless  have  been  forbidden  to  every 
one  within  some  defined  area;  but  even  as  to  such  we  have  a  square 
conflict  of  authority;  for  the  decisions  which  object  to  the  vesting 
of  unrestrained  discretion  are  based  on  the  ground,  not  that  every 
one  has  a  right  to  do  the  thing  for  which  consent  is  required,  but 
that  where  not  inherently  evil  whatever  the  conditions  surrounding 

*'  Crowley  v.  Christensen,  supra,  p.  276. 
60  173  U.  S.  32  (1898). 
«  105  Cal.  558. 

*2  Quincy  v.  Kennard,  151  Mass.  563. 

^  Hine  v.  The  City  of  New  Haven,  40  Conn.  478;  Commissioners,  etc.  v.  Covey, 
74  Md.  262. 
^  Sawyer  v.  Davis,  136  Mass.  239. 
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it,  if  permitted  to  one,  it  must  be  granted  to  another  on  fulfilling 
the  same  objective  conditions. 

In  spite  of  the  dangers  of  favoritism  and  unjust  discrimination,  it 
may  be  said  that  unless  such  statutes  are  to  be  sustained,  at  least 
with  respect  to  acts  which  if  done  too  frequently  or  in  too  many 
places  would  produce  manifest  harm,  it  will  be  necessary  to  pro- 
hibit certain  acts  or  occupations  entirely,  in  order  to  prevent  the 
danger  which  would  arise  from  transferring  the  unrestrained  dis- 
cretion of  the  administrative  authority  to  the  individuals  engaged  in 
the  enterprise. 

After  selecting  the  subjects  for  regulation  and  fixing  a  standard, 
there  remains  the  further  task  of  ascertaining  in  individual  instances 
whether  the  requirements  of  the  standard  have  been  complied 
with.  With  respect  to  the  quaUty  of  provisions  or  the  condition  of 
the  premises  where  any  business  is  sought  to  be  conducted,  the 
method  employed  will  usually  be  that  of  inspection.  Where  the 
possession  of  personal  quahfications  is  in  issue,  the  determination 
may  be  reached  by  examining  the  candidate  to  discover  his  attain- 
ments, or  by  ascertaining  whether  he  has  fulfilled  the  require- 
ments of  study  or  received  a  previous  certificate  prescribed  by 
statute  or  regulations.  In  Reetz  v.  Michigan  ^°  it  was  objected  that 
the  power  to  determine  whether  one  had  been  legally  registered 
under  a  prior  statute  involved  the  decision  of  a  legal  question. 
But  the  Supreme  Court  answered  that  no  provision  in  the  federal 
Constitution  forbids  a  state  from  granting  to  a  tribunal,  whether 
called  a  court  or  a  board  or  registration,  the  final  determination  of 
a  legal  question.  The  statute  giving  this  power  to  the  Board  of 
Registration  was  sustained  although  no  right  of  appeal  was  therein 
provided.  And  it  is  held  that  the  task  of  determining  upon  quahfi- 
cations as  to  honor  and  moral  fitness  may  be  devolved  upon  an 
administrative  body.^^  But  the  appHcant  is  entitled  to  be  heard 
upon  the  question.^^ 

Where  the  requirement  of  a  license  and  the  standards  imposed 
are  both  valid,  the  receipt  of  permission  is  essential  to  the  legality 
of  action  taken.  It  is  no  defense  that  the  individual  does  in  fact 
possess  the  quahfications  which  would  entitle  him  to  a  license.    The 

«  i88  U.  S.  SOS  (1903). 

"  State  V.  State  Medical  Board,  32  Minn.  324  (1884). 

'"  Ibid.,  semble. 
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purpose  of  precautionary  regulation  would  be  defeated  by  allowing 
every  one  to  be  his  own  inspector,  subject  to  the  subsequent  ap- 
proval of  a  jury.  UnHcensed  acts  are  illegal  even  though  a  license  if 
requested  could  not  rightfully  be  denied. ^^  One  who  makes  no  re- 
quest for  permission  can  defend  his  conduct  only  on  the  ground 
that  permission  could  not  be  required.  The  determination  of  quah- 
fications  is  committed  primarily  to  administrative,  not  judicial,  au- 
thorities. The  courts  will  not  conduct  an  original  investigation,  nor 
can  there  be  judicial  review  of  an  administrative  determination 
which  has  not  been  made. 

If,  however,  the  board  refuse  to  entertain  an  application  for  a 
license,  their  consideration  of  quahfications  may  be  coerced  by 
mandamus.  The  writ  has  issued  to  compel  the  giving  of  an  exam- 
ination to  determine  whether  relator  is  entitled  to  practice  law,®^ 
and  to  compel  a  Civil  Service  Board  to  admit  relator  to  examina- 
tion for  an  appointment  to  a  position  in  the  classified  service. ^° 

Moreover,  the  license  itself  may  be  secured  by  mandamus  when 
the  officers  withholding  it  are  vested  with  no  discretionary  power, 
but  entrusted  merely  with  a  ministerial  duty.^^    This  rehef  was  ob- 

'8  This  is  true  even  where  a  license  has  been  applied  for  and  wrongfully  refused. 
City  of  Montpelier  v.  Mills,  85  N.  E.  6  (Ind.  1908).  Vide  infra,  p.  289.  Third  parties 
may  take  advantage  of  the  illegality  of  unlicensed  acts  in  a  suit  to  recover  for  work 
done  and  materials  furnished,  Bronold  et  al.  v.  Engler,  105  N.  Y.  Supp.  508  (1907). 
Some  decisions  limit  the  doctrine  to  cases  where  the  statute  prohibits  engaging  in  the 
business  without  a  license  or  expressly  vitiates  all  contracts  made  by  one  without  a 
license,  and  refuse  to  apply  it  where  such  provisions  are  absent,  Streivel  v.  Lally, 
loi  S.  W.  1 134  (Ark.  1909);  or  where  the  statute  merely  imposes  a  penalty.  Sun- 
flower Lumber  Co.  v.  Turner  Supply  Co.,  48  So.  510  (Ala.  1909).  If  there  was  no  at- 
tempt to  comply  with  the  law,  third  parties  may  take  advantage  of  illegality  where 
the  requirement  of  a  license  is  a  revenue  rather  than  a  police  measure,  Gilley  v.  Harrel, 
loi  S.  W.  424  (Tenn.  1907);  but  it  is  held  that  the  non-payment  of  a  revenue  tax, 
where  it  was  tendered  but  not  accepted,  does  not  invalidate  the  contracts  of  an  un- 
licensed person,  where  the  occupation  was  otherwise  lawful  and  required  no  regulation 
or  supervision.    Fossett  v.  Rock  Island  Lumber  &  Mfg.  Co.  et  al.,  76  Kan.  428  (1907). 

"  Florida  ex  rel.  Lamson  v.  Baker,  25  Fla.  598  (1889). 

"  People  ex  rel.  Ryan  v.  Wheeler,  2  N.  Y.  St.  Rep.  656  (1886). 

Cf.  United  States  ex  rel.  Kerr  v.  Ross,  5  D.  C.  App.  241  (1895),  where  commissioners 
who  had  unlawfully  delegated  to  a  board  of  examiners  the  power  to  entertain  applica- 
tions for  licenses  were  compelled  hy  matidamus  to  receive  and  entertain  the  applica- 
tion themselves,  and  Territory  v.  McPherson,  6  Dak.  27  (1888),  where  the  writ  issued 
to  compel  commissioners  to  fix  licenses  to  sell  liquor  under  the  right  statute  after  they 
had  fixed  them  under  the  wrong  one. 

''1  People  ex  rel.  Danziger  v.  Metz,  107  N.  Y.  Supp.  970  (1908);  State  Board  of 
Pharmacy  of  Kentucky  v.  White,  84  Ky.  626  (1886);  People  v.  Busse,  231  111.  251  (1907) 
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tained  where  the  refusal  to  issue  a  permit  for  a  building  was  based 
on  authority  claimed  under  an  ordinance  declared  invalid, ^^  and 
where  an  excise  board  denied  a  license  on  grounds  not  committed  to 
their  jurisdiction/^  or  for  the  professed  reason  that  no  more  saloons 
were  needed  and  that  a  number  of  neighboring  property  owners 
less  than  a  majority  objected,  which  was  no  legal  ground  for  the 
refusal.  ^^ 

Where,  however,  the  denial  of  a  license  is  based  on  a  finding  of 
fact  lawfully  committed  to  the  discretion  of  the  licensing  authority, 
mandamus  is  not  available  to  substitute  the  discretion  of  the  court 
for  that  of  the  administrative  board.  In  a  case  where  the  writ  was 
sought  after  the  board  had  passed  adversely  on  the  standing  of  the 
medical  school  from  which  relator  received  his  diploma,  the  opinion 
stated  that 

"while  courts  on  suitable  occasions  will  apply  the  spur  of  mandamus  to 
put  the  discretion  of  inferior  courts  and  officers  in  motion,  yet  after  that 
discretion  has  been  exercised,  as  in  the  case  at  bar,  no  matter  in  what 
way,  the  mandatory  authority  to  compel  the  doing  of  the  particular  act 
prayed  for  is  at  an  end." 

It  was  further  observed  that,  should  the  court  arrogate  to  itself 
such  revisory  powers, 

"  it  would,  while  palpably  usurping  functions  conferred  exclusively  by  the 
law  upon  others,  in  the  endeavor  to  ascertain  whether  a  given  college 
is  a  *  medical  institution  in  good  standing,'  .  .  .  find  itself  seriously 
embarrassed  by  the  character  of  the  investigation  it  would  be  compelled 
to  make;  might  find  itself  wandering  amid  the  mazes  of  therapeutics  or 
else  boggling  at  the  mysteries  of  the  pharmacopoeia."  ^^ 

The  doctrine  is  well  established  that  the  courts  will  not  in  man- 
damus  proceedings   endeavor    to    ascertain    for    themselves    the 

(where  the  board  had  no  discretion  to  refuse  a  license  to  sell  cigarettes  manufactured 
only  from  pure  tobacco). 

^-  Bostock  V.  Sams,  95  Md.  400  (1902).  Ordinance  attempted  to  authorize  refusal 
of  permit  to  erect  building  which  would  not  conform  in  appearance  to  other  buildings 
in  the  neighborhood,  and  would  tend  to  depreciate  the  value  of  surrounding 
property. 

^'  Griffin  v.  United  States  ex  rel.  Le  Cuyer,  30  D.  C.  App.  291  (1908);  State  ex  rel. 
Johnston  v.  Lutz  et  al.,  136  Mo.  633  (1896). 

^*  State  ex  rel.  Galle  v.  New  Orleans,  113  La.  371  (1904). 

"  State  ex  rel.  Granville  v.  Gregory,  83  Mo.  123  (1884). 


ADMINISTRATIVE  EXERCISE  OF  THE  POLICE  POWER.     28 1 

standing  or  reputation  of  the  institution  found  deficient  by  the 
administration.^^ 

The  same  rule  prevails  where  the  licensing  authority  has  in  the 
exercise  of  discretion  duly  vested  passed  adversely  upon  the  personal 
qualifications  or  characteristics  of  an  applicant.  Mandamus  was 
denied  to  overrule  the  decision  of  the  State  Board  of  Examiners  of 
Architects  in  refusing  a  license  to  relator  on  the  ground  that  he  was 
a  builder  and  not  an  architect,  although  the  trial  court  had  found 
that  he  was  an  architect  and  had  ordered  the  writ  to  issue."  And 
where  the  writ  was  sought  to  secure  a  certificate  to  practice  den- 
tistry denied  by  the  board  after  a  personal  examination  of  the  re- 
lator, the  petition  was  dismissed  and  the  refusal  of  the  court  below 
to  inspect  the  examination  papers  was  sustained. ^^ 

Mandamus  has  been  denied  to  overrule  the  exercise  of  discretion 
in  denying  a  license  to  a  person  deemed  unfit  to  be  an  auctioneer, 
the  court  declaring  that  the  discretion  of  the  mayor  is  not  subject 
to  judicial  supervision  or  control. ^^  It  has  been  denied  also  to  over- 
rule the  determination  that  relator  was  not  qualified  to  run  an 
inteUigence  office,^"  did  not  possess  the  moral  attainments  requisite 
to  entitle  him  to  a  license  for  a  dram-shop,^^  or  was  not  a  fit  and  suit- 
able person  to  conduct  a  pawnbroker's  establishment.^^  So  also 
it  was  refused  where  the  County  Commissioners  denied  a  license 
to  carry  fire-arms  on  the  ground  that  the  applicant  and  his  wit- 
nesses were  unknown  to  them,  so  that  they  were  not  satisfied  as  to 
his  moral  character.^  The  court  observed  further  that  if  the  stat- 
ute requiring  a  Hcense  were  unconstitutional,  mandamus  certainly 
could  not  be  employed  to  compel  its  issue. 

Where  the  privilege  sought  is  of  great  importance,  the  courts  are 
inclined  to  be  more  guarded  in  their  language  when  declining  to 
review  administrative  judgments  on  moral  qualifications,  although 
a  careful  search  has  failed  to  discover  any  instance  where  manda- 

™  Williams  v.  Dental  Examiners,  93  Tenn.  619  (1894);  State  ex  rel.  Medical  College 
V.  Coleman,  64  Oh.  St.  377  (1901);  State  ex  rel.  Kirchgessner  v.  Board  of  Health,  53 
N.  J.  L.  594  (1891). 

''''  Illinois  State  Board  of  Architects  v.  The  People,  93  111.  App.  436  (1900). 

"  Ewbank  v.  Turner,  134  N.  C.  77  (1903). 

"  People  ex  rel.  Schwab  v.  Grant,  126  N.  Y.  473  (1891). 

'"  People  ex  rel.  Hall  v.  San  Francisco,  20  Cal.  592  (1862). 

"  State  ex  rel.  Kyger  v.  Holt  County  Court,  39  Mo.  521  (1867). 

^  Harrison  v.  People,  121  111.  App.  189  (1905). 

"  Florida  ex  rel.  Russe  v.  Parker,  57  Fla.  170  (1909). 
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mus  was  issued  because  the  court  differed  from  the  administration 
on  the  question  of  an  applicant's  character.  But  in  State  ex  rel. 
Hathaway  v.  State  Board  of  Health, ^^  which  denied  mandamus  to 
compel  a  certificate  to  practice  medicine,  where  the  board's  refusal 
was  based  on  the  ground  that  relator's  previous  advertising  had 
been  unprofessional  and  dishonorable,  the  court  quahiied  its  asser- 
tion that  the  Board  of  Health  is  charged  with  the  performance  of 
important  discretionary  duties,  whose  performance  will  not  be  ham- 
pered by  mandamus,  by  the  exception:  "until  a  case  of  manifest 
injustice  is  shown."  In  a  similar  case  where  the  unprofessional 
conduct  consisted  in  the  claim  to  be  a  medicine  man  of  a  tribe  of 
Indians  and  the  proprietor  of  a  marvelous  nostrum  which  when 
taken  internally  would  cure  cholera  morbus  and  when  applied  ex- 
ternally drive  away  rheumatism,  the  court,  though  unqualified  in 
its  assertion  that  the  certificate  could  not  be  compelled  by  manda- 
mus, went  further  and  observed  that  unprofessional  conduct  must 
consist  in  something  more  than  the  violation  of  some  professional 
code  of  ethics.^^ 

Many  of  the  administrative  decisions  which  the  courts  decline  to 
review  relate  to  matters  which  the  Supreme  Court  declares  may 
lawfully  be  committed  to  the  uncontrolled  discretion  of  the  board. ^^ 
Where  the  discretion  is  so  wide  that  it  may  be  exercised  without 
announcing  the  reasons  on  which  it  is  based,  the  administrative 
judgment  seems  necessarily  free  from  judicial  review.  To  require 
the  administration  to  set  forth  in  its  answer  every  motive  ard 
circumstance  which  influenced  its  action  would  defeat  the  very 

^  103  Mo.  22  (1890). 

^  State  ex  rel.  Powell  v.  State  Medical  Examining  Board,  32  Minn.  324  (1884). 

^  This  is  true  of  the  denial  of  a  license  to  sell  liquor,  Sherlock  v.  Stuart,  96  Mich. 
193  (1893),  where  based  on  the  ground  of  excessive  numbers,  State  ex  rel.  Howe  v. 
Northfield,  94  Minn.  81  (1904);  denial  of  a  license  to  keep  a  tavern  on  ground  place 
proposed  is  not  convenient,  Yeager,  ex  parte,  11  Gratt.  (Va.)  655  (1854);  to  run  a 
theatre,  People  ex  rel.  Armstrong  v.  Murphy,  72  N.  Y.  Supp.  473  (1901);  to  conduct  a 
musical  entertainment,  on  the  ground  that  it  would  have  a  demoralizing  influence 
since  liquors  wete  dispensed  in  the  place  proposed.  People  ex  rel.  Dorr  v.  Thatcher,  42 
Hun  (N.  Y.)  349  (1886);  to  erect  a  Uvery  stable,  Hester  v.  Thomson,  35  Wash.  119 
(1904);  to  construct  a  sidewalk.  State  ex  rel.  Connor  v.  St.  Louis,  158  Mo.  505  (1900); 
or  to  run  a  ferry,  on  the  ground  that  the  public  necessity  did  not  require  it,  State  ex 
rel.  Campbell  v.  Cramer,  96  Mo.  75  (1888).  Cf.  Commonwealth  v.  State  Board  of  Health, 
4  Walker  (Pa.)  350  (1862).  In  Bailey  v.  Van  Buren  Circuit  Judge,  128  Mich.  627  (1901), 
where  the  board  declined  to  approve  a  druggist's  bond  on  the  ground  that  the  sureties 
were  insufficient,  the  court  refused  to  frame  for  the  jury  an  issue  as  to  good  faith. 
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purpose  for  which  this  wide  discretion  is  vested.  But  Yick  Wo  v. 
Hopkins  ^"^  is  still  law  to  the  effect  that  the  exercise  of  this  discretion 
is  improper  when  employed  arbitrarily  and  unjustly  to  discriminate 
against  a  certain  class.  One  who  had  been  denied  a  license  under 
such  circumstances  could  clearly  resist  criminal  prosecution.^^ 

Possibly  under  such  circumstances,  mandamus  would  lie  to  secure 
a  license.  In  the  opinion  from  the  Missouri  court  which  contained 
the  strongest  language  against  reviewing  the  administrative  dis- 
cretion by  mandamus,^^  it  was  said  that  the  discretionary  power  to 
refuse  a  certificate  to  practice  medicine  does  not  extend  to  dis- 
criminating against  any  particular  school  of  medicine.  And  in 
another  case  where  a  peremptory  mandamus  was  denied  to.  over- 
rule the  decision  of  the  board  of  health  in  revoking  permits  to  sell 
milk,  that  court  suggested  that  relator  should  proceed  by  alternative 
mandamus  if  the  board  had  acted  arbitrarily  or  tyrannically.^"  In 
another  decision  from  Missouri,  it  was  declared  ohiter  that,  if  the 
board  withholds  a  license  from  caprice,  mandamus  will  lie  to  compel 
them  to  perform  their  duty,  even  though  the  ordinance  may  not 
provide  that  no  person  possessing  the  necessary  qualifications  shall 
be  refused  a  license. ^^  The  same  possibility  of  judicial  review  is 
suggested  by  another  dictum  which  states  that  to  secure  mandamus, 
it  is  not  sufficient  to  allege  in  general  terms  that  the  refusal  of  the 
permit  was  capricious,  tyrannical,  arbitrary  and  unreasonable,  but 
that  facts  tending  to  show  it  must  be  stated. ^^ 

All  these  decisions,  however,  dealt  with  administrative  determina- 
tions reached  after  an  endeavor  to  ascertain  whether  the  applicant 
possessed  certain  qualifications  or  attainments  announced  as  the 
condition  on  which  all  should  be  entitled  to  receive  the  license  or 
permit.  Where  the  board  is  not  required  to  set  forth  the  conditions 
which  are  to  control  its  discretion,  its  action  is  necessarily  in  a  cer- 
tain sense  capricious  and  arbitrary.  Since  no  applicant  has  ground 
of  complaint  merely  because  he  is  denied  permission  under  circum- 
stances identical  to  those  under  which  it  is  granted  to  another,  it 
must  be  exceedingly  doubtful  whether  he  could  coerce  the  issue  of 
a  license  by  showing  further  that  licenses  were  invariably  denied  to 

87    118  U.  S.  356  (1886).  88   Ibid, 

8»  State  ex  rel.  Granville  v.  Gregory,  83  Mo.  123  (1884). 

90  People  ex  rel.  Lodes  v.  Board  of  Health,  189  N.  Y.  187  (1907). 

"  St.  Louis  V.  Lamp  Mfg.  Co.,  139  Mo.  560  (1897). 

•*  People  ex  rel.  Shelter  v.  Owen,  116  N.  Y.  Supp.  502  (1909). 
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some  group  or  class  to  which  he  belongs  under  circumstances  which 
uniformly  resulted  in  permission  being  accorded  to  others.  It  is 
more  likely  that  he  must  assume  the  risk  of  acting  without  per- 
mission, relying  on  the  discrimination  practiced  as  a  defense  when 
prosecuted  criminally. 

But  the  dicta  quoted  are  an  indication  that  where  the  discretion 
vested  is  not  unlimited,  mandamus  will  sometimes  lie  to  control  the 
action  of  the  board.  Where  their  discretion  is  confined  to  the  ascer- 
tainment of  matters  of  fact,  mandamus  may  be  employed  to  review 
the  assumption  of  power  to  determine  questions  of  law.^^  Thus  the 
writ  was  granted  where  the  return  of  building  commissioners  ad- 
mitted conditions  necessary  to  entitle  relator  to  his  certificate  and 
revealed  that  their  refusal  was  based  on  error  of  law.^^ 

And  where  in  any  other  way  the  pleadings  disclose  that  the  issue 
of  the  writ  will  not  interfere  with  the  exercise  of  discretion  but  will 
force  action  refused  on  some  other  pretense,  the  court  will  grant  re- 
lief. Thus  where  on  demurrer  to  the  petition  it  was  conceded  by  the 
board  that  the  relator  on  examination  had  exceeded  by  five  per 
cent  the  minimum  requirements  and  that  he  was  denied  his  certifi- 
cate "wilfully  and  maliciously,"  redress  was  given  on  the  theory 
that  the  board  having  exercised  its  discretion  and  found  relator 
qualified,  the  issue  of  the  certificate  was  a  mere  ministerial  act.^^ 
The  writ  was  also  granted  where  the  discretion  vested  was  confined 
to  the  power  to  determine  the  reputability  of  the  college  from  which 
relator  received  his  diploma,  and  the  board  by  demurrer  confessed 
that  it  found  the  standing  of  the  institution  satisfactory,  but  denied 
the  license  through  malice  and  the  desire  to  injure  relator's  college 
in  order  to  promote  the  interests  of  a  rival  in  which  the  members 
of  the  board  were  personally  interested.^®  Having  determined  that 
the  college  was  reputable,  their  judicial  or  discretionary  power  was 
said  to  be  exhausted.  In  discussing  the  function  of  the  writ,  the 
court  declared  that  it  could  afford  a  remedy  where  the  discretionary 
power  was  exercised  with  "manifest  injustice"  or  where  "it  is 
clearly  shown  that  the  discretion  is  abused."  It  was  said  that  an 
officer  may  be  guilty  of  "so  gross  an  abuse  of  discretion  or  such  an 

93  Gage  V.  Censors,  63  N.  H.  92  (1884). 
9*  MacFarland  v.  Miller,  18  D.  C.  App.  554  (1901). 
95  Dean  v.  Campbell,  59  S.  W.  294  (Tex.  1900). 

98  The  Illinois  State  Board  of  Dental  Examiners  v.  The  People  ex  rel.  John  M. 
Cooper,  123  111.  227  (1887). 
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evasion  of  positive  duty,  as  to  amount  to  a  virtual  refusal  to  perform 
the  duty  enjoined."  No  such  broad  principle  was  necessary  to  es- 
tablish the  right  to  rehef  under  the  pleadings;  but  in  a  recent  Mis- 
souri decision,  the  issue  of  the  certificate  was  compelled  merely  be- 
cause the  court  differed  from  the  board  on  a  finding  of  fact.^^  The 
denial  of  the  certificate  was  based  on  the  finding  of  the  board  that 
the  applicant  was  not  a  matriculant  in  a  medical  school  prior  to  a 
certain  date.  The  court  ruled  that  the  evidence  before  the  board 
could  not  possibly  warrant  such  conclusion,  and  seemed  to  regard 
its  power  to  overrule  the  finding  of  the  board  in  the  same  light  as  its 
duty  to  set  aside  the  verdict  of  a  jury.  But  any  such  doctrine  must 
be  confined  to  determinations  based  merely  on  the  weighing  of  evi- 
dence and  involving  no  exercise  of  expert  judgment  or  opinion. 

Where  the  discretion  has  been  rightly  exercised,  the  court  will  not 
issue  mandamus  conditioned  on  compliance  by  the  relator  with  such 
lawful  changes  as  the  board  may  order.  "The  office  of  a  mandamus 
is  not  to  compel  action  by  the  building  department  in  advance  of 
the  preparation  and  adoption  of  proper  plans,  but  only  to  compel 
action  when  plans  affording  no  legitimate  ground  of  objection  have 
been  arbitrarily  or  unreasonably  condemned."  ^* 

The  writ  will  not  issue  against  an  officer  subject  to  the  control  of 
some  higher  administrative  authority.  Thus,  where  a  building  com- 
missioner denied  a  permit  to  make  alterations  and  his  denial  was 
sustained  by  a  Board  of  Appeal,  the  court  held  that  he  had  no 
authority  under  the  statute  to  issue  the  permit  and  therefore  could 
not  be  constrained  by  mandamus. ^^  Whether  some  action  might 
be  entertained  to  review  the  decision  of  the  Board  of  Appeal  was  not 
determined. 

Certiorari  proves  an  even  less  effective  remedy  than  mandamus; 
for  it  is  refused,  not  only  because  of  the  nature  of  the  decision 
sought  to  be  reviewed,^°''  but  because  of   the  impotence  of   the 

"  State  ex  rel.  McCleary  v.  Adcock,  206  Mo.  550  (1907). 

8*  Hartmen  v.  Collins,  94  N.  Y.  Supp.  63  (1905). 

"  Greene  v.  Damrell,  175  Mass.  394  (1900). 

^"o  In  Hildreth  v.  Crawford  et  als.,  65  Iowa  339  (1884),  where  a  pharmacist's  license 
was  revoked  because  of  illegal  sales  of  intoxicants,  the  court  declared  that  where  the 
commissioners  of  pharmacy  are  clothed  with  power  to  determine  certain  facts,  their 
decision  cannot  be  reviewed  on  certiorari  upon  the  ground  that  the  evidence  was  in- 
competent or  insufficient;  and  in  State  ex  rel.  Puyallup  v.  Superior  Court,  50  Wash. 
650  (1908),  prohibition  was  issued  to  prevent  certiorari  to  review  the  act  of  the  council 
in  revoking  a  liquor  license,  on  the  groimd  that  its  action  in  revoking  a  license  with- 
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remedy.  "If  the  act  of  granting  a  license  is  merely  ministerial,  the 
writ  of  certiorari  will  not  lie  to  review  an  order  of  the  board,  because 
it  is  not  judicial  in  its  nature.  And  if  the  act  is  judicial,  yet  dis- 
cretionary in  character,  the  writ  will  not  lie  because  it  would  be 
contrary  to  a  discretionary  power  to  have  it  reviewed  by  way  of 
appeal,  or  by  any  proceeding  in  the  nature  of  an  appeal."  ^°^  The 
writ  has  been  denied  to  review  the  determination  of  a  board  of 
health  that  relator  was  not  entitled  to  a  license  to  sell  milk,  where 
under  the  statute  such  determination  might  be  reached  without 
granting  a  hearing,  on  the  ground  set  forth  in  the  opinion  that 
certiorari  lies  only  to  review  action  judicial  in  character,  and  a  judi- 
cial proceeding  implies  a  hearing  as  a  matter  of  right  to  the  person 
affected  thereby.^°^ 

In  some  jurisdictions,  however,  certiorari  is  employed  to  review 
administrative  action  not  necessarily  judicial  in  nature.  There  it 
seems  to  afford  the  same  opportunities  for  redress  which  are  avail- 
able in  mandamus  proceedings.  In  Pennsylvania,  though  certiorari 
is  denied  to  review  the  exercise  of  discretion  in  granting  or  refusing 
a  license  to  sell  Hquor,^"^  it  is  employed,  where  there  has  been  a 
hearing,  to  ascertain  whether  the  licensing  authority  has  kept  within 
the  limits  of  the  powers  conferred  and  has  exercised  them  in  con- 
formity with  law.  It  was  decreed  that  where  there  was  no  discre- 
tion to  refuse  a  license,  the  denial  of  the  board  should  be  reversed 
and  a  procedendo  awarded.^"^  In  New  Jersey,  relief  against  the 
revocation  of  a  license  was  granted  for  the  express  reason  that  the 
board  had  failed  to  accord  a  hearing.^°^  In  an  Iowa  decision  which 
denied  certiorari  on  the  ground  that  it  is  unavailable  to  review  the 
correctness  of  decisions  of  fact  within  the  jurisdiction  vested,  it  was 


out  cause  and  refunding  the  unearned  portion  of  the  license  fee  is  conclusive  and  not 
subject  to  review  by  the  courts. 

"1  Com'rs  of  Raleigh  v.  Kane,  2  Jones  L.  R.  (47  N.  C.)  288  (1855). 

^"2  People  ex  rel.  Lodes  v.  Department  of  Health  of  the  City  of  New  York,  100  N.  Y. 
Supp.  788  (1906),  affirmed  on  appeal  without  opinion  in  102  N.  Y.  Supp.  1145  (1907). 

But  in  the  same  jurisdiction  it  may  possibly  be  inferred  that  certiorari  is  not  neces- 
sarily improper  to  review  the  revocation  of  a  license  after  a  hearing,  for  the  denial  of 
the  writ  has  been  placed  on  the  ground  that  it  was  not  requested  in  season  to  award 
relief  before  the  expiration  of  the  license.  People  ex  rel.  Pechtold  v.  Bogart,  107  N.  Y. 
Supp.  831  (1907). 

1"  Reed's  Appeal,  114  Pa.  St.  452  (1886). 

i«  Pollard's  Petition,  127  Pa.  St.  507  (1889). 

1"  Balling  v.  Board  of  Excise  of  City  of  Elizabeth  et  ah,  74  Atl.  277  (N.  J.  1909). 
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stated  ohiter  that  certiorari  may  consider  whether  the  defendant  has 
exceeded  his  proper  jurisdiction  or  is  otherwise  acting  illegally,  and 
that  relief  would  be  given  if  the  determination  had  been  reached 
without  a  hearing.^"^  But  this  employment  of  the  writ  to  review  ac- 
tion not  judicial  in  nature  runs  counter  to  the  great  weight  of 
authority. 

Where  there  exists  a  recognized  ground  of  equitable  jurisdiction, 
it  seems  that  the  licensing  authority  may  be  enjoined  from  taking 
any  action  with  respect  to  the  granting  or  refusal  of  a  license,  if 
the  statute  under  which  it  claims  authority  is  unconstitutional.^"^ 
But  an  injunction  will  not  issue  merely  because  the  board  seems 
about  to  make  a  mistake  in  deciding  whether  a  license  shall  be 
granted.  Where  it  was  sought  to  prevent  a  sealer  of  weights  and 
measures  from  deciding  whether  he  would  approve  of  a  certain  kind 
of  computing-scale,  on  the  ground  that  he  intended  to  condemn  all 
scales  of  the  given  variety,  it  was  held  that  the  correctness  of  this 
kind  of  scale  was  not  properly  in  issue,  because  the  court  could  not 
take  from  the  officer  the  duty  of  deciding  the  question  on  the 
ground  that  he  intends  to  come  to  a  wrong  decision.^°^  In  another 
case  injunction  was  denied  to  restrain  the  revocation  of  a  license,  on 
the  ground  that  the  board  had  the  right  to  proceed  to  revoke  even 
if  they  were  about  to  act  erroneously,  and  that  the  statute  giving 
an  appeal  to  the  district  court  on  questions  of  law  and  fact  fur- 
nished an  adequate  remedy.^"^  Such  remedy  as  is  afforded  by  the 
possibility  of  securing  the  license  by  mandamus  would  seem  suffi- 
cient ground  for  denying  the  interposition  of  equity  in  aU  cases 
where  no  positive  interference  is  threatened. 

Moreover,  it  has  been  held  that  injunction  will  not  lie  to  restrain 
a  board  of  health  from  interfering  with  a  business  for  which  a  per- 
mit was  denied,  however  wrongfully,  where  the  statute  provides 
pecuniary  penalties  for  the  violation  of  their  orders,  for  this  is  in  the 
nature  of  an  appeal  to  equity  to  restrain  public  officers  from  enforc- 
ing the  criminal  law."°  But  a  contrary  result  was  reached  where 
the  court  held  that  the  rule  that  equity  will  not  enjoin  the  enforce- 
ment of  a  penal  ordinance  is  limited  to  attempts  to  restrain  judicial 

lo^  Iowa  Eclectic  Medical  College  Ass'n  j;.  Schrader,  67  la.  659  (1893). 
"7  Moneyweight  Scale  Co.  v.  McBride,  199  Mass.  503  (1908),  (semble). 
"8  Ibid. 

109  Wolf  V.  State  Board  of  Medical  Examiners,  123  N.  W.  1074  (Minn.  1909). 
"0  Cohen  v.  Department  of  Health,  113  N.  Y.  Supp.  88  (1908). 
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enforcement,  and  restrained  a  board  from  closing  the  plaintiff's 
place  of  business  for  the  alleged  violation  of  a  Hquor  ordinance.^^^ 
Where  the  enforcement  threatened  is  not  penal  in  its  nature,  a  bill 
will  be  granted  to  restrain  unlawful  action,  provided  there  is  some 
basis  of  equitable  jurisdiction.  The  immediate  incarceration  in  a 
pest  house  of  one  afflicted  with  leprosy  has  been  restrained  where  it 
appeared  that  less  stringent  measures  would  afford  adequate  pro- 
tection to  the  public."^  The  court  doubted  whether  an  action  for 
damages  would  be  an  adequate  remedy,  even  if  one  would  lie,  but 
were  of  opinion  that  the  officers  would  not  be  personally  responsible 
for  such  an  error  in  honest  judgment  of  what  their  official  duty  re- 
quired. In  a  case  where  a  bill  to  enjoin  the  enforcement  of  an  ordi- 
nance requiring  the  registration  of  plumbers  was  dismissed  because 
the  ordinance  was  held  to  be  vaHd,  the  court  observed  that  even  if 
it  were  void,  no  individual  plumber  could  secure  an  injunction  be- 
cause no  property  right  was  involved,  but  that  the  firm  employ- 
ing plumbers  might  secure  such  reHef  because  there  was  a  threatened 
invasion  to  property  rights  in  that  their  business  would  be  greatly 
injured  if  they  were  prevented  from  securing  the  services  of  plumb- 
ers."^ It  is  not  inconceivable  that  the  individual  plumber  might 
also  feel  that  his  business  would  be  greatly  injured  if  he  were  pre- 
vented from  securing  employment. 

It  is  manifest,  then,  that  where  the  lawfulness  of  any  action  may 
be  conditioned  on  the  possession  of  a  license,  the  individual  is  largely 
dependent  upon  the  judgment  of  the  administrative  body  to  whom 
the  duty  of  passing  upon  his  qualifications  is  entrusted.  Without  a 
Hcense  he  proceeds  at  his  peril.  Where  there  is  power  to  regulate 
and  the  standards  imposed  relate  to  the  matter  under  supervision, 
but  are  invahd  merely  because  of  their  excess,  the  one  denied  per- 
mission cannot  proceed  without  a  permit,  but  is  limited  to  the  right 
to  enforce  the  issue  of  a  license  or  permit  on  compliance  with  stand- 
ards deemed  adequate  by  the  court.  A  builder  cannot  erect  a  wall 
according  to  his  fancy,  although  the  requirements  of  the  admin- 
stration  may  be  excessive."*    It  has  been  held  that  a  showing  of 

"1  Canon  City  et  al.  v.  Manning  et  al.,  95  Pac.  537  (Col.  1908). 

112  Kirk  V.  Wyman,  83  S.  C.  372  (1909).  In  Chicago  v.  The  Ferris  Wheel  Co.,  60  HI. 
App.  384  (1895),  the  city  was  enjoined  from  interfering  with  the  Ferris  Wheel  for  non- 
payment of  a  license  fee  which  the  court  adjudged  exorbitant. 

1"  Robinson  v.  City  of  Galveston,  iii  S.  W.  1076  (Tex.  1908). 

"*  City  of  New  York  v.  0.  J.  Gude  Co.,  107  N.  Y.  Supp.  484  (1907),  {semble). 
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qualifications,  a  tendered  compliance  with  all  the  terms  and  con- 
ditions of  the  license  ordinance,  and  an  arbitrary  and  wrongful  re- 
fusal by  the  municipal  authorities  to  issue  the  license  does  not 
waive  the  necessity  of  such  license  or  justify  acts  done  without  it."^ 
But  the  minority  opinion  insisted  that  such  a  doctrine  applies  only 
when  the  board  has  discretion  to  refuse  the  license.  In  an  earlier 
decision  in  the  same  jurisdiction,  where  the  license  was  withheld  by 
a  ministerial  officer  after  the  licensing  authority  had  ordered  its 
issue,  it  was  held  that  no  conviction  could  be  sustained  for  acting 
without  the  hcense.  The  wrong  was  said  to  be  that  of  the  officer, 
not  of  the  applicant.^^^ 

And  it  is  clear  that  a  prosecution  for  unUcensed  acts  may  be  de- 
feated by  showing  that  the  statute  under  which  the  license  is  re- 
quired is  not  a  valid  police  measure,  because  a  mere  pretense  for 
exacting  revenue,  because  the  matter  to  which  it  relates  is  not  sub- 
ject to  police  supervision,^^^  because  the  qualifications  or  condi- 
tions required  are  not  germane  to  the  matter  under  regulation,"^ 
because  the  statute  discriminates  unwarrantably  against  certain 
members  of  the  class  required  to  be  licensed,"^  or  permits  such  dis- 
crimination to  be  made  by  the  licensing  authority j^^"  or  because 
the  uncontrolled  discretion  lawfully  vested  is  employed  unreasonably 
to  discriminate  against  the  class  to  which  the  defendant  belongs.^^^ 

Thomas  Reed  Powell. 

BUIULINGTON,  Vt. 

[To  he  continued. "] 

^15  City  of  Montpelier  v.  Mills,  85  N.  E.  6  (Ind.  1908),  and  cases  cited  in  the  opinion. 
Cf.  Phoenix  Carpet  Co.  v.  The  State,  22  So.  627  (Ala.  1897),  which  held  that  wrongful 
refusal  to  receive  payment  of  a  tax  and  to  issue  a  license  does  not  justify  corporation 
in  doing  business  without  the  license.  Its  remedy  is  by  mandamus  to  compel  the  issue 
of  the  license. 

"6  Padgett  V.  The  State,  93  Ind.  396  (1884). 

"^  Bessette  v.  The  People,  193  HI.  334  (1901). 

"'  Cummings  v.  Missouri,  4  Wall.  (U.  S.)  277  (1866). 

"9  State  V.  Gardner,  58  Oh.  St.  599  (1888);  Harmon  v.  The  State,  66  Oh.  St.  249 
(1902);  State  V.  Gantz,  124  La.  535  (1909);  Commonwealth  v.  Shafer,  32  Pa.  Super. 
Ct.  497  (1907). 

120  Yick  Wo  V.  Hopkins,  118  U.  S.  356  (1886). 

^1  Ibid.,  as  qualified  in  Crowley  v.  Christensen,  137  U.  S.  86  (1890). 
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THE  SEVENTEENTH  CENTURY  INDICTMENT 

IN   THE    LIGHT   OF   MODERN 

CONDITIONS. 

NO  reform  of  the  criminal  procedure  will  be  complete  without 
radical  changes  in  the  law  relating  to  indictments.  Changes 
should  not  be  made  which  would  prejudice  the  essential  rights  of 
the  accused.  But  if  these  are  preserved  the  reform  can  go  to  any 
extent  that  may  be  thought  advisable. 

In  order  to  determine  what  changes  can  be  made  without  such 
prejudice,  it  is  important  to  know  what  the  object  of  an  indictment 
is  as  the  present  law  declares  it. 

The  Supreme  Court  of  the  United  States  has  made  the  following 
declaration  relating  to  the  matter :  ^ 

"The  object  of  the  indictment  is,  first,  to  furnish  the  accused  with 
such  a  description  of  the  charge  against  him  as  will  enable  him  to  make 
his  defence,  and  avail  himself  of  his  conviction  or  acquittal  for  protection 
against  a  further  prosecution  for  the  same  cause;  and,  second,  to  inform 
the  court  of  the  facts  alleged,  so  that  it  may  decide  whether  they  are 
sufficient  in  law  to  support  a  conviction,  if  one  should  be  had. 

"The  accused  has,  therefore,  the  right  to  have  a  specification  of  the 
charge  against  him  in  this  respect,  in  order  that  he  may  decide  whether 
he  should  present  his  defence  by  motion  to  quash,  demurrer,  or  plea; 
and  the  court,  that  it  may  determine  whether  the  facts  will  sustain  the 
indictment." 

The  objects  of  the  indictment,  then,  are  these:  (i)  to  enable  the 
accused  to  prepare  his  defense,  (2)  to  enable  him  in  case  he  is  again 
prosecuted  for  the  same  crime  to  plead  as  a  defense  his  former 
conviction  or  acquittal,  and  (3)  to  give  the  court  an  opportunity  to 
decide  the  case  on  the  indictment  without  hearing  the  evidence,  and 
the  accused  an  opportunity  to  elect  as  to  how  he  shall  present  his 
defense. 

How  many  of  these  can  be  dispensed  with  without  injuring  the 
essential  rights  of  the  defendant? 

1  United  States  v.  Cruikshank,  92  U.  S.  452,  558,  559. 
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These  statements  quoted  from  the  opinion  of  the  Supreme  Court 
indicate  that  an  indictment  is  required  for  the  benefit  of  the  court. 
The  theory  of  the  common  law,  both  on  the  civil  and  on  the  criminal 
side,  was  to  try  the  case  on  the  papers  and  not  on  the  proof;  to 
eliminate,  so  far  as  possible,  questions  of  fact  and  the  evidence  to 
support  them,  leaving  only  questions  of  law  to  be  decided  by  the 
judge. 

To  a  great  extent  this  theory  has  long  been  abandoned  in  civil 
cases,  and  there  is  no  reason  why  it  should  not  be  in  criminal  cases. 
Of  what  importance  is  it  to  the  court  to  know  whether  or  not  the 
facts  alleged  constitute  an  offense,  when  after  the  evidence  has  been 
presented  it  will  have  an  opportunity  to  determine  whether  or  not 
the  facts  proven  constitute  an  offense? 

So  far  as  the  present  rules  are  for  the  benefit  of  the  court  as  dis- 
tinguished from  the  accused,  they  can  be  changed  without  injury 
to  the  substantial  rights  of  the  latter.  But  even  as  to  him,  these 
rules,  so  far  as  they  relate  not  to  the  substance  of  his  defense  but 
to  the  particular  manner  in  which  he  shall  present  it,  are  of  no  great 
moment. 

What  real  difference  can  it  make  to  him  whether  he  present  a 
defense  which  he  has,  by  a  plea  of  not  guilty,  or  by  a  demurrer?  If 
he  is  allowed  to  present  the  particular  matter  which  he  wishes  to 
allege  by  a  plea  of  not  guilty,  he  is  deprived  of  no  substantial  right 
by  a  law  which  aboUshes  motions  to  quash.  If  the  right  to  demur 
is  taken  away  it  cannot  be  said  that  any  constitutional  privilege 
has  been  infringed.  Nor  can  it  be  said  that  any  right  of  the  defend- 
ant is  violated  if  the  court  is  prohibited  from  deciding  the  case  on 
the  pleadings,  and  is  required  to  decide  it  upon  the  facts. 

It  may  be  said  that  if  a  demurrer,  or  plea,  or  motion  is  sustained, 
the  defendant  is  relieved  of  the  expense  of  going  to  a  trial  on  the 
merits,  and  a  great  deal  of  money  may  be  thereby  saved  to  him. 
This  is  true.  But  neither  the  Constitution  nor  any  law  declares  that 
an  innocent  man  shall  be  put  to  no  expense  in  freeing  himself  from 
a  groundless  charge.  One  of  a  defendant's  essential  rights  is  that 
he  shall  not  be  convicted  without  a  trial.  But  that  such  trial  shall 
be  carried  on  without  expense  to  him  is  nowhere  guaranteed. 

There  needs  no  argument  to  show  that  demurrers  and  motions  to 
quash  delay  the  progress  of  the  case.  That  they  can  be  abolished 
without  impairing  the  essential  rights  of  the  defendant,  clearly 
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appears.  Whether  they  should  or  not  is  a  question  of  expediency 
which  will  be  discussed  later. 

Another  object  of  the  indictment  is  to  enable  the  accused  in  case 
he  is  again  prosecuted  for  the  same  crime,  to  plead  as  a  defense  his 
former  conviction  or  acquittal. 

This  theory  firmly  imbedded  in  the  common  law  has  led  to  more 
absurd  decisions  than  almost  any  other.  It  is  chiefly  responsible  for 
the  rule  that  the  indictment  must  state  all  the  ingredients  of  the 
offense.  It  is  also  responsible  for  those  decisions  which  hold  that  if 
one  is  indicted  for  stealing  a  white  horse  belonging  to  Adams,  and 
the  jury  find  that  the  horse  which  he  stole  from  Adams  was  a  black 
one  he  must  be  released.  The  reason  given  is  this:  if  he  afterwards 
were  indicted  for  stealing  the  black  horse  and  pleaded  that  he  had 
once  been  convicted  therefor,  he  could  not  prove  his  plea,  because 
on  referring  to  the  first  indictment  it  would  be  seen  that  he  was 
there  charged  with  stealing  a  white  horse.  There  never  was  any 
reason  founded  on  experience  for  the  existence  of  this  rule.  For  if 
the  man  was  convicted  of  stealing  Adams'  horse  and  served  his 
sentence,  no  one  would  ever  think  or  ever  did  think  of  prosecuting 
him  again  for  stealing  the  same  horse,  no  matter  whether  it  was 
called  a  white  horse  or  a  black  one  in  the  first  indictment.  It  is  also 
safe  to  say  that  in  cases  where  a  defendant  was  acquitted  on  the 
ground  that  he  never  stole  any  horse  belonging  to  Adams,  whether 
white  or  black,  not  once  in  a  thousand  times  would  any  one  ever 
think  of  attempting  to  try  him  over  again  for  the  same  offense, 
because  the  animal  was  wrongly  described  in  the  first  indictment. 
And  to  cover  even  the  thousandth  case  it  would  be  very  easy  to 
provide  that  on  the  second  trial  the  defendant  should  be  permitted 
to  introduce  the  evidence  upon  which  he  was  acquitted,  for  the 
purpose  of  showing  that  the  color  of  the  horse  had  nothing  to  do 
with  the  result. 

It  therefore  seems  that  this  object  of  the  indictment  can  be 
eliminated  without  prejudice  to  the  essential  rights  of  the  defendant, 
and  that  all  such  rights  can  be  preserved  by  providing  simply  that 
in  case  of  a  second  indictment  the  entire  proceedings  of  the  first 
trial  may  be  examined  for  the  purpose  of  knowing  just  what  was 
decided.  With  this  elimination  there  would  go  one  of  the  reasons 
for  saying  that  the  indictment  must  contain  all  the  ingredients  of 
the  offense. 
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Of  the  three  objects  of  the  indictment  there  remains  for  considera- 
tion the  first  —  to  enable  the  accused  to  prepare  his  defense.  It  is 
confidently  submitted  that  in  any  country  where  the  object  of  its 
laws  is  the  punishment  of  the  guilty  only,  this  should  be  the  sole 
and  exclusive  object  of  an  indictment,  complaint,  or  criminal  charge. 

It  is,  however,  thoroughly  settled,  at  least  in  the  federal  courts, 
that  the  indictment  must  contain  all  the  ingredients  of  the  offense, 
that  it  must  state  all  the  facts  which  are  necessary  to  constitute 
the  crime. 

The  holdings  of  the  Supreme  Court  to  this  effect  did  not  result 
from  that  provision  of  the  Sixth  Amendment  to  the  Constitution 
which  requires  that  the  defendant  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him,  but  rather  from  the  doctrines 
of  the  common  law  and  the  rule  adopted  in  England  long  before  our 
Constitution  was  framed. 

So  true  is  this  that  the  Supreme  Court  has  said,  in  a  case  going 
up  from  the  Philippines,^  where  the  only  provision  was  that  the 
defendant  should  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion, that  it  was  not  necessary,  in  order  to  satisfy  that  requirement, 
that  the  complaint  should  be  good  as  against  a  demurrer.  In  that 
case  the  court  observed: 

"The  bill  of  rights  for  the  Philippines  giving  the  accused  the  right  to 
demand  the  nature  and  cause  of  the  accusation  against  him  does  not 
fasten  forever  upon  those  islands  the  inability  of  the  seventeenth  century 
common  law  to  understand  or  accept  a  pleading  that  did  not  exclude 
every  misinterpretation  capable  of  occurring  to  intelligence  fired  with  a 
desire  to  pervert." 

It  of  course  shocks  the  American  or  English  lawyer  to  suggest 
that  a  man  can  be  brought  to  trial  upon  an  indictment  or  complaint 
which  states  the  commission  of  no  offense.  But  why  should  he  not 
be?  There  are  countries  whose  laws  do  not  make  the  requirements 
which  ours  do.  Judicial  systems  that  have  been  adopted  by  highly 
civihzed  nations  cannot  be  said  to  be  wholly  wrong,  even  if  they  do 
consider  the  rights  of  their  subjects  fully  protected  although  the 
notice  given  to  them  of  a  criminal  charge  does  not  specify  minutely 
and  in  great  detail  every  possible  ingredient  of  the  offense. 

It  seems  to  be  the  fashion  now  for  Americans  to  criticize  harshly 

*  Paraiso  v.  United  States,  207  U.  S.  368,  372. 


294  HARVARD  LAW  REVIEW. 

the  Continental  systems  of  criminal  procedure.  It  might  be  sug- 
gested that  this  criticism  comes  with  bad  grace  from  a  people  whose 
administration  of  the  criminal  law  is  believed  by  some  of  their  most 
prominent  citizens  to  be  a  failure.  Digressing  a  little,  it  may  be 
said  that  much  of  it  is  based  on  misinformation  as  to  what  such 
systems  really  are.  The  American  newspapers  are  wont  to  say 
that  in  the  courts  of  Continental  Europe  a  defendant  is  presumed 
guilty,  and  the  doctrine  that  no  conviction  can  be  had  unless  guilt 
is  proved  beyond  a  reasonable  doubt,  was  never  heard  of  in  any 
Latin  country.  To  persons  holding  this  behef  a  perusal  of  law  12, 
title  14,  of  the  3d  Partida  is  commended.  That  law  was  promulgated 
in  Spain  more  than  six  hundred  years  ago.    It  is  as  follows : 

"A  criminal  suit  which  may  be  brought  against  any  person  either  by 
way  of  accusation  or  of  challenge,  must  be  plainly  proven  by  witnesses, 
by  documents,  or  by  the  confession  of  the  accused,  and  not  by  inference 
only.  For  it  is  a  right  thing  that  a  suit  which  is  instituted  against  the 
person  of  a  man  or  against  his  reputation,  should  be  investigated  and 
proved  by  evidence  clear  as  the  light,  in  which  there  can  be  no  manner 
of  doubt.  And  therefore  the  wise  men  of  old  decided  in  this  manner, 
and  said  that  it  was  a  more  holy  thing  to  acquit  the  guilty  man  against 
whom  the  judge  was  not  able  to  decide  by  proof  certain  and  manifest, 
than  to  give  judgment  against  an  innocent  man,  although  they  might 
find  some  suspicious  circumstances  against  him." 

Moreover,  the  system  which  requires  a  judicial  officer  (who 
neither  prosecutes  nor  afterwards  tries),  as  soon  as  he  is  notified 
of  the  commission  of  an  offense  to  repair  to  the  place  and  at  once 
examine  under  oath  all  persons  who  appear  to  have  knowledge  of 
the  affair,  reducing  .their  statements  to  writing,  seems  in  theory  to 
be  superior  to  our  plan  of  having  such  investigations  conducted  by 
administrative  officers,  or  by  professional  or  amateur  detectives. 

The  Anglo-Saxon  idea  of  an  indictment  came  from  the  technical 
rules  of  pleading  in  civil  actions  adopted  centuries  ago.  It  lost 
sight  entirely  of  that  part  of  the  procedure  which  related  to  the 
proof,  and  sacrificed  everything  for  a  scientific  system  of  allegations. 

All  of  the  ingredients  of  the  offense  must  be  proved  on  the  trial, 
but  it  is  asserted  with  confidence  that  no  reason  can  be  given  why 
they  should  all  be  set  out  in  the  notice  to  the  defendant. 

In  what  is  said  here  it  is  not  suggested  that  the  grand  jury  be 
abolished.    It  can  be  retained.    The  written  instrument  which  that 


THE  SEVENTEENTH  CENTURY  INDICTMENT.  295 

body  returns  into  court  should,  however,  not  be  required  to  set  out 
all  the  ingredients  of  the  offense,  but  need  only  inform  the  accused 
of  the  nature  and  cause  of  the  accusation  with  sufficient  definiteness 
so  that  he  may  prepare  his  defense. 

That  a  defendant  may  be  able  to  prepare  his  defense  and  still 
the  indictment  not  be  sufficient  under  the  present  rule,  is  shown  in 
a  variety  of  cases. 

A  jury  found  as  a  fact  that  Carli  knew  when  he  passed  a  counterfeit 
bill  that  it  was  counterfeit,  yet  after  that  finding  he  was  released  by 
the  Supreme  Court  because  the  indictment  did  not  allege  that  he 
knew  that  fact.^  A  complaint  for  adultery  which  did  not  allege 
that  the  defendant  knew  that  the  woman  was  married  was  defec- 
tive under  the  Philippine  law.^  McDonald  a  railway  engineer  was 
released  from  a  charge  of  manslaughter  through  criminal  careless- 
ness, because  the  indictment  did  not  allege  that  he  knew  that  a 
passenger  train  was  due.^  So  when  one  is  indicted  for  receiving 
stolen  goods  it  must  be  alleged  that  he  knew  that  they  were 
stolen.  It  is  apparent  that  if  CarH  in  fact  knew  that  the  bill  was 
counterfeit,  if  Mortiga  knew  that  the  woman  was  married,  if 
McDonald  knew  that  another  train  was  then  due,  to  be  told  of 
this  fact  by  the  grand  jury  in  the  indictment  would  in  no  way 
help  any  one  of  them  in  his  preparation  for  trial.  And  if  he  did 
not  know  it  he  could  not  be  convicted,  no  matter  what  the  in- 
dictment alleged. 

Laws  requiring  the  complaint  or  indictment  to  state  facts  con- 
stituting an  offense,  and  then  allowing  a  demurrer  to  be  presented 
based  on  the  ground  that  no  offense  is  alleged,  should  be  repealed. 
And  it  should  be  declared  that  any  complaint  or  indictment  should 
be  considered  sufficient  if  it  informed  the  defendant  of  the  nature 
and  cause  of  the  accusation  with  sufficient  definiteness  so  that  he 
could  prepare  for  trial. 

The  question  recurs  whether  a  demurrer  or  motion  to  quash 
should  be  allowed  on  the  ground  that  the  indictment  does  not  comply 
with  the  new  requirement.  It  is  of  course  true  that  in  case  the 
complaint  does  not  sufficiently  notify  the  defendant  of  the  nature 
and  cause  of  the  accusation,  a  great  deal  of  expense  will  be  saved 

*  United  States  v.  Carli,  105  U.  S.  611. 

*  Serra  v.  Mortiga,  204  U.  S.  470. 

*  State  V.  McDonald,  105  Minn.  251. 
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both  to  the  government  and  to  the  accused,  and  a  great  deal  of 
trouble  to  witnesses  and  jury  if  that  fact  can  be  determined  in  ad- 
vance of  the  trial.  It  is  also  true  that  in  case  the  complaint  is 
sufl&cient  a  great  deal  of  time  is  wasted  by  the  presentation  of  such 
dilatory  pleadings  or  motions. 

An  examination  of  the  decided  cases  would  probably  show  that 
a  great  many  more  demurrers  were  overruled  than  were  sustained. 
It  is  therefore  beUeved  that  the  administration  of  the  criminal  law 
would  be  improved  if  demurrers  were  entirely  abolished. 

But  if  this  were  found  not  practicable,  and  if  the  demurrer  had 
to  be  retained,  it  should  be  interposed,  not  on  the  ground  that  the 
indictment  did  not  state  facts  constituting  an  offense,  but  on  the 
much  more  limited  ground  that  it  did  not  so  notify  the  accused  of 
the  charge  against  him  that  he  could  prepare  his  defense.  It  should 
moreover  point  out  the  particular  matters  upon  which  the  defendant 
wished  to  be  further  informed.  If  the  court  should  be  of  the  opinion 
that  the  defendant  could  not  prepare  for  trial  on  the  information 
furnished  by  the  indictment,  the  law  should  allow  an  amendment  to 
be  at  once  made  by  the  prosecuting  officer  without  any  action  on 
the  part  of  the  grand  jury.  The  law  at  present  requires  the  grand 
jury  to  be  satisfied  from  the  evidence  that  all  of  the  essential  in- 
gredients of  the  crime  can  probably  be  proved,  and  it  also  requires 
it  to  see  that  they  are  all  contained  in  the  indictment.  The  neces- 
sary result  was  that  if  an  essential  element  of  the  crime  was  omitted 
from  the  indictment,  the  presumption  arose  that  the  grand  jury 
had  not  found  that  particular  fact  proved.  From  this  sprang  the 
rule  that  an  indictment  could  not  be  amended  except  by  the  grand 
jury  itself. 

But  under  the  reformed  procedure,  while  the  grand  jury  will  stiU 
be  required  to  find  all  the  facts  proved  which  are  necessary  to  con- 
stitute the  offense,  it  will  no  longer  be  required  to  set  them  all  out 
in  the  indictment.  The  objection  to  amendments  by  the  prosecut- 
ing officer  will  thereupon  disappear. 

Can  these  changes  be  brought  about  without  constitutional 
amendment? 

The  Act  of  Congress  relating  to  the  Philippines  provides  that  no 
person  shall  be  held  to  answer  for  a  criminal  offense  without  due 
process  of  law;  that  in  all  criminal  proceedings  the  accused  shall 
enjoy  the  right  to  demand  the  nature  and  cause  of  the  accusation 
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against  him,  and  that  no  law  shall  be  enacted  which  shall  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of  law. 

It  can  be  fairly  deduced  from  the  decision  of  the  Supreme  Court 
referred  to,^  that  these  provisions  do  not  require  that  the  complaint 
or  indictment  shall  set  forth  all  the  facts  which  constitute  the  crime. 
In  those  jurisdictions,  therefore,  as  in  Minnesota,  where  similar 
provisions  are  in  force,  the  desired  changes  can  be  made  by  an  act 
of  the  legislature,  and  no  amendment  of  the  Constitution  will  be 
required. 

The  Fifth  Amendment  to  the  federal  Constitution  provides, 
however,  that  no  one  shall  be  held  to  answer  for  a  felony  except  on 
an  indictment  by  a  grand  jury.  The  word  "indictment"  must  be 
construed  to  have  the  meaning  given  to  it  at  the  time  the  amend- 
ment was  adopted.^  It  there  meant  an  instrument  which  set  forth 
all  of  the  ingredients  of  the  offense.  It  seems  therefore  that  no 
change  of  the  kind  here  sought  could  be  introduced  in  the  federal 
courts  in  cases  of  capital  or  otherwise  infamous  crimes,  except  by 
an  amendment  to  the  Constitution.  In  cases  of  misdemeanors, 
however,  it  can  be  done  by  an  act  of  Congress  alone. 

Charles  A .  Willard. 
Minneapolis,  Minn. 

'  Paraiso  v.  United  States,  207  U.  S.  368. 

'  Kepner  v.  United  States,  195  U.  S.  100,  125. 
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THE   DECADENCE   OF   THE   SYSTEM   OF 
PRECEDENT. 

SOMEWrEIAT  over  a  year  ago,  this  Review  printed  a  plea  of 
mine  for  "straight  thinking  concerning  the  enforcement  of 
the  laws  as  they  exist."  ^  The  contention  there  advanced  was  based 
upon  the  hypothesis  that  the  existent  status  of  laws  was  a  determi- 
nable fact.  So  far  as  concerns  statutes,  the  hypothesis  is  indisput- 
able, although  it  requires  the  utmost  vigilance  on  the  part  of  lawyers 
actively  engaged  in  practice  to  keep  in  touch  with  the  changes  of 
the  statutory  law  constantly  made  by  our  numerous  legislative 
bodies.  But  when  we  consider  the  field  of  the  unwritten  law, 
the  vast  mass  of  matters  not  covered  by  statutes,  can  we  regard  our 
hypothesis  as  established?  In  a  word,  have  we  a  system  of  prece- 
dents which  enables  us  to  determine  from  an  examination  of  them 
what  the  law  on  any  particular  subject  (not  regulated  by  statute) 
ought  to  be  declared  by  the  courts  to  be,  when  a  dispute  of  litigants 
brings  the  matter  there  for  determination? 

The  answer  to  this  question  is  of  the  greatest  importance,  both 
to  the  lawyer  who  seeks  to  advise  a  cHent  with  a  reasonable  degree 
of  assurance,  and  to  the  courts  who  have  to  make  the  final  declara- 
tion on  the  dispute.  It  is  manifest  that  some  definite  answer  ought 
to  be  made  to  the  question,  in  order  that  we  shall  come  to  a  clear 
understanding  of  the  system  (or  want  of  it)  under  which  we  are 
working.  Nothing  can  be  more  deleterious  to  our  legal  adminis- 
tration than  to  purport  to  be  acting  on  a  basis  which  has  no  founda- 
tion in  fact.  In  law,  as  in  everything  else,  the  most  vicious  mental 
process  is  that  which  involves  dishonesty  with  ourselves.  If  our 
ancient  system  of  precedent  has  become  impracticable,  the  sponer 
we  frankly  admit  it  and  seek  another  basis,  the  better  it  will  be. 
Chaos  even  is  preferable  to  intellectual  dishonesty. 

When  our  system  of  precedent  had  its  birth,  in  England,  there 
was  no  difficulty  by  way  of  too  great  a  mass  of  authorities.  Indeed, 
the  opposite  difficulty  barred  the  path  of  progress;   there  were  no 

1  22  Harv.  L.  Rev.  427. 
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precedents,  or,  what  few  there  were,  could  not  be  found  in  suffi- 
ciently definite  form  to  justify  scientifically  accurate  action  on  them. 
The  judges'  and  lawyers'  recollections  of  the  cases  which  came 
before  them  for  determination  or  in  which  they  participated,  had 
to  be  the  basis  of  future  action  and  decision.  Naturally,  this  was  a 
loose  method.  Recollections  differed,  or  the  precise  determinant 
fact  was  forgotten  or  perverted.  But,  still,  the  system  worked. 
There  were  few  courts  and  a  small  bar  of  men  who  devoted  practi- 
cally all  their  time  to  the  trial  of  causes  and  the  argument  of  appeals 
involving  a  continuous  refreshing  of  their  memories  on  the  details 
and  principles  of  the  past  authorities.  Moreover,  the  bar  was  a 
carefully  selected  body  of  men  of  superior  intelhgence,  with  high 
ideals  and  a  keen  sense  of  their  obligation  to  administer  rationally 
and  fairly  the  system  under  which  they  were  working. 

Then  came  the  more  careful  and  systematic  reports  of  the  deci- 
sions. It  was  no  longer  necessary  to  depend  upon  frail  human 
memory  and  tradition  as  to  what  a  given  authority  stood  for. 
Some  young  lawyer,  ambitious  to  have  a  set  of  precedents  of  his 
own  and  not  yet  in  the  enjoyment  of  a  practice  which  consumed  his 
time  and  energies,  sat  in  court  during  trials  and  appeals,  and  made 
detailed  notes  of  what  took  place.  These  note-books,  in  an  entirely 
natural  course  of  evolution,  were  among  our  first  books  of  reports. 
A  realization  of  the  tremendous  assistance  of  these  sporadic  reports 
in  the  administration  of  the  system  based  on  precedent,  inevitably 
gave  birth  to  the  plan  of  having  all  the  doings  of  courts  of  sufiicient 
dignity  and  standing  put  down  in  fairly  comprehensive  form  for 
future  reference.  Even  this  stage  of  development  presented  few 
difficulties  in  practical  operation  in  England  —  at  least,  until  com- 
paratively recently.  There  was  but  the  one  general  jurisdiction; 
the  courts  were  not  numerous;  their  utterances  not  voluminous; 
opinions  were  not  delivered,  or,  at  all  events,  not  recorded,  in 
matters  involving  no  new  or  important  questions;  judges  came  to 
the  bench,  generally  speaking,  from  the  best  of  the  bar,  and  were 
familiar  with  the  status  of  the  authorities. 

In  time,  however,  these  reports  began  to  get  too  voluminous  to 
be  carried  about  in  the  heads  of  even  the  scholarly  lawyers  and 
judges  or  to  be  disclosed  in  the  limited  research  a  busy  lawyer  or 
judge  was  able  to  make.  It  was  found  that  some  former  decision 
had  been  overlooked  in  passing  on  the  subsequent  similar  state  of 
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facts.  Or,  perhaps,  the  forceful  personality  of  some  Judge  had 
made  itself  manifest  in  deliberate  revolution  against  the  rule 
established  by  the  earHer  cases.  The  question  then  was  presented, 
whether  the  courts  ought  to  adhere  to  the  later  decision,  or  whether 
the  rule  first  laid  down  should  be  reasserted.  Truly,  Pandora's 
box  was  opened  when  this  state  of  the  authorities  was  reached! 
The  fertile  field  of  opportunity  for  well-nigh  endless  litigation  be- 
came open  to  him  who  would  till  it.  And  even  to  those  who  had  no 
Htigious  desires,  it  became  necessary  to  engage  in  long  and  expen- 
sive contests  in  order  to  secure  a  final  determination  on  some  matters 
which  had  to  be  determined  somehow.  Eventually,  the  rule  to  govern 
the  particular  subject  would  be  definitively  laid  down,  of  course. 
But  the  diversification  of  conditions  and  the  ingenuity  of  man 
constantly  presented  new  questions  and  new  phases  of  old  questions, 
until  it  has  been  found  quite  beyond  the  power  of  even  the  most 
studious  and  scholarly  savant  to  bear  in  mind  the  various  decisions 
on  even  one  branch  of  the  law. 

"Confusion  worse  confounded"  has  resulted  from  the  complexity 
of  our  modern  civilization  and  the  facility  of  inter-communication. 
It  is  no  longer  a  question  of  carrying  in  an  over-burdened  memory, 
or  of  making  a  search  for,  the  precedents  of  one  jurisdiction,  but  of 
almost  innumerable  courts,  for  centuries  even,  in  some  cases.  A 
lawyer  cannot  safely  remain  ignorant  of  the  development  of  the 
law  in  other  jurisdictions,  for,  notwithstanding  prior  decisions,  the 
novel  tendency  in  the  foreign  state  may  produce  a  change  of  views 
in  his  own  state.  How  manifestly  absurd  it  is  for  the  practicing 
lawyer  even  to  attempt  to  keep  en  rapport  with  the  decisions  of 
Great  Britain,  of  the  numerous  federal  courts,  and  of  the  other 
states,  while  he  is  laboriously  endeavoring  to  read  the  opinions  of 
the  higher  courts  of  his  own  state  in  the  few  leisure  moments  he 
can  get  from  the  other  demands  of  his  professional  Hfe ! 

Let  us  narrow  the  consideration  to  one  jurisdiction  and  see  if  we 
do  not  find  an  impossible  condition  even  there.  Take  New  York, 
for  example.  In  1895,  there  was  created  an  Appellate  Division  of 
the  Supreme  Court,  which,  as  to  some  matters,  is  an  intermediate 
court  of  appeals,  and,  in  certain  respects,  is  a  court  of  last  resort. 
This  court  began  its  work  on  January  i,  1896.  In  these  fifteen  years 
which  have  elapsed  since  its  creation,  one  hundred  and  thirty- 
eight  volumes  of  reports,  containing  from  seven  hundred  to  upwards 
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of  nine  hundred  pages,  have  been  issued.  During  this  time,  the 
Court  of  Appeals  —  the  general  court  of  last  resort  —  has  issued 
some  fifty  volumes  of  from  five  hundred  to  seven  hundred  pages 
each.  The  decisions  of  the  Supreme  Court  of  the  United  States, 
and  of  the  Federal  Circuit  Court  of  Appeals  and  Circuit  Court  for 
the  particular  circuit  covering  his  state,  have  to  be  followed  by 
every  lawyer,  under  our  dual  system  of  government.  The  Supreme 
Court  has  pubhshed  some  fifty-five  volumes  of,  say,  seven  hundred 
pages  each,  during  the  period  we  are  considering.  The  quantum  of 
decisions  of  the  United  States  Circuit  Court  in  New  York  during 
this  period  is  not  readily  ascertainable,  but  it  is,  without  doubt, 
commensurate  with  the  deHverances  of  the  other  courts  more 
specifically  considered. 

Is  it  not  entirely  clear  that,  with  such  a  mass  of  current  decisions, 
no  one  —  not  even  the  judges  themselves,  who  have  not  the  details 
of  a  practice  to  interfere  with  the  pursuit  —  can  follow,  even  su- 
perficially, the  development  of  the  law  in  his  own  state?  It  seems 
manifestly  so. 

There  is,  moreover,  another  reason  for  the  decay  of  our  former 
system  of  precedent,  apart  from  this  breaking  down  of  its  own 
weight.  I  refer  to  the  tendency  of  mankind  to  rebel  at  the  applica- 
tion of  an  established  principle  to  a  particular  case  where  it  seems 
to  work  a  hardship.  The  tendency  is  manifest  not  only  amongst 
laymen:  it  has  found  lodgment  in  the  mental  operations  of  courts 
and  lawyers.  Sometimes  judges  consciously  stretch  the  rule  of 
law  until  it  loses  shape  in  order  to  effect  what  they  think  the  de- 
sirable result  in  the  particular  cause.  A  story  which  is  told  of  a 
Judge  of  one  of  the  stronger  eastern  courts  of  last  resort,  aptly 
illustrates  the  effect  of  this  tendency.  This  Judge  was  not  long 
since  asked  his  opinion  concerning  a  brief  submitted  to  his  court  in 
a  cause  in  which  he  had  not  sat.  Counsel  for  appellant  said  to  him : 
"  My  brief  was  forty  pages;  only  ten  pages  dealt  with  matters  which, 
under  the  decisions  of  your  court,  were  actually  open  for  decision 
by  the  court;  the  other  thirty  pages  were  devoted  to  demonstrating 
the  injustice  of  the  result  reached  by  the  courts  below.  I  would 
like  to  know,  if  you  feel  free  to  tell  me,  whether  I  ought  to  have 
submitted  the  forty-page  brief,  or  whether  I  should  have  confined 
myself  to  the  ten  pages  of  discussion  on  the  questions  really  open." 
"Well,"  said  the  Judge,  "perhaps  I  can  answer  that  best  by  telling 
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you  that  the  first  question  we  take  up  in  the  consultation-room  is, 
'which  side  ought  to  win?  '  " 

Any  such  mental  operation  or  habit  of  thought  is,  naturally, 
inimical  to  the  proper  working  of  a  system  of  precedent.  I  do  not 
mean  to  imply  that  any  consideration  of  "which  side  ought  to  win" 
necessarily  interferes  with  a  decision  based  on  prior  rules;  but 
initial  deliberation  on  such  a  question  almost  inevitably  tends 
toward  the  destruction  of  a  system  of  precedent.  And,  as  a  matter 
of  fact,  matters  have  gone  much  further  than  indicated  in  the  story 
just  quoted.  The  first  inquiry  of  many  courts  may  be,  "which  side 
ought  to  win";  but  the  last  one  is  too  of  ten :  "How  can  we  let  that 
side  win,  in  the  face  of  the  authorities  and  our  own  decisions?" 
When  that  point  is  reached,  what  is  left  of  our  much-vaunted  system 
of  deciding  cases  in  accordance  with  the  rules  laid  down  in  prior 
opinions?  Surely  it  remains  as  a  mere  mirage  luring  us  on  to  our 
undoing!  It  allows  us  to  purport  to  act  on  a  system  which  has  no 
real  existence.    It  leads  inevitably  to  intellectual  dishonesty. 

I  believe  no  one  can  doubt  this  tendency  of  courts  who  has  fol- 
lowed the  operations  of  any  particular  court  for  any  considerable 
length  of  time.  If  one  has  doubts,  let  him  compare  the  opinions 
and  decisions  of  the  last  ten  years  with  those  of  the  preceding  decade. 
He  will  find,  I  am  sure,  a  decreasing  discussion  of  precedents  and 
a  constantly  increasing  reference  to  the  merits  or  demerits  of  the 
particular  cause  under  decision.  He  will  also  find  afiirmances,  and 
even  reversals,  without  opinion,  where  the  decision  is  not  consonant 
with  prior  decisions,  though  apparently  equitable  and  just  in  the 
given  case.  Courts  are  unquestionably  affected  by  the  atmosphere 
about  them,  and  this  is  the  prevalent  mode  of  thought  to-day: 
"Which  side  ought  to  win?  "  It  is  little  to  be  wondered  at  if,  with 
such  an  atmosphere,  and  with  the  tremendous  mass  of  undigested 
and  indigestible  authorities  confronting  them,  our  courts  pay  less 
aiid  less  heed  to  precedents. 

Then  the  lawyers  are  infected.  How  can  a  man  help  observing 
and  following  the  tendency  of  the  courts  before  which  he  practices? 
It  is  inevitable  that  he  must  lay  less  and  less  stress  on  what  the 
court  has  heretofore  declared  the  law  to  be,  and  more  and  more  on 
what  he  regards  as  the  "equities"  of  his  case,  if  the  courts  adopt 
such  a  course  in  rendering  their  decisions.  And  we  find  him  doing 
it,  even  the  more  eagerly  as  it  saves  him  a  vast  amount  of  work  in 
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searching  out  and  discussing  the  large  number  of  authorities.  It 
is  always  easier  to  discuss  the  merits  of  the  case,  as  they  appear  in 
the  facts  presented,  than  it  is  to  digest  and  present  to  the  court 
the  pertinent  prior  decisions  in  a  scholarly  manner. 

There  does  not  seem  to  be  any  room  for  doubt  that  we  have 
well-nigh  reached  the  parting  of  the  ways:  either  we  must  frankly 
discard  the  purported  system  of  precedent  and  devise  something 
different,  or  we  must  set  our  faces  resolutely  toward  its  restoration 
to  a  strong  and  controlling  force.  Can  we  afford  to  discard  it?  If 
we  do,  there  seems  but  one  course  open  to  us  —  codification".  The 
boast  of  all  the  administrators  of  our  common-law  system  of  prece- 
dent has  always  been  that  it  avoided  the  ossification  inevitably 
incident  to  the  code  plan;  that  it  allowed  for  the  give-and-take  of 
changing  civiHzations  and  conditions,  without  the  hardships  neces- 
sitated in  particular  causes  when  a  statute  had  to  be  changed  to 
meet  an  altered  condition;  that  its  underlying  principles  were  big 
and  broad  enough  to  stand  any  strain  or  to  meet  any  exigency. 
Surely  the  ideal  is  worth  working  and  fighting  for!  It  is  even  more 
so,  when  viewed  in  the  light  of  our  attempts  at  codification.  Most 
of  the  work  of  that  sort  has  been  badly  done  in  this  country.  Our 
haste  to  be  done  with  the  particular  task  generally  precludes  us 
from  the  patient  examination  of  all  the  prior  cases  and  laws  and  the 
exhaustive  consideration  of  all  the  natural  and  possible  results  of 
the  proposed  legislation,  which  any  good  codification  imperatively 
requires.  We  see  one  large  need  to  be  filled  or  one  crying  evil  to 
be  corrected,  and  the  vividness  of  the  vision  deprives  us  of  all  other 
hind-  or  foresight.  Moreover,  the  men  best  qualified  to  do  such 
work  are  rarely  obtainable.  Our  judges  are  too  busy  deciding  causes, 
our  lawyers  too  much  occupied  in  furnishing  the  materials  for  such 
decisions,  and  our  teachers  of  law  too  much  engaged  in  making  em- 
bryonic lawyers  and  judges.  The  work  is  thus  left  largely  to  those 
least  fitted  for  the  work,  namely,  those  who  have  some  particular 
"axe  to  grind,"  or  the  legislators,  who  have  not  the  requisite  ability 
or  scholarship. 

We  find,  too,  not  only  this  difficulty  of  codification,  in  practical 
operation,  but  it  is  also  to  be  borne  in  mind  that  we  are  a  people 
whose  temperament  and  habits  of  thought  are  radically  opposed  to 
the  hard-and-fast  rule.  What  I  have  just  noted  as  one  of  the 
difficulties  of  the  rigid  administration  of  our  system  of  precedent, 
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applies  with  greater  force  to  any  code  system.  Consider  for  a  mo- 
ment the  rapidity  with  which  we  change  a  statute  as  soon  as  we 
get  it  on  our  statute  book;  if  it  lasts  over  two  sessions  of  the  legis- 
lature without  material  modification,  it  is  exceptional.  Consider, 
too,  our  disregard  as  by  common  consent  of  numerous  statutes  we 
enact  into  law,  such  as  excise  and  pohce  legislation.  The  rule  is 
still  laid  down  in  the  penal  or  criminal  code,  but  we  have  changed 
our  minds  or  we  do  not  like  the  rule  when  we  try  it,  so  we  calmly 
disregard  it.  And  in  all  this  there  is  much  reason  in  a  country  like 
ours  wiiere  conditions  may  change  over-night.  We  are  predisposed 
to  the  system  with  the  most  elasticity  in  it  because  it  fits  our  envi- 
ronment. Our  greatest  censure  of  the  system  of  precedent  even  is 
that  it  is  not  elastic  enough. 

It  is  the  best  system,  however,  that  man  has  yet  devised  —  at 
least  for  us  and  our  conditions.  We  must  have  some  rule  of  conduct, 
and  any  rule  involves  a  certain  degree  of  rigidity.  Let  us  earnestly 
set  to  reestablishing  it,  rather  than  consciously  or  unconsciously 
whitthng  it  down. 

There  is  no  doubt  that  an  intelligent  and  united  effort  now  can 
overcome  even  the  difficulties  we  have  been  discussing.  We  can 
escape  the  crushing  accumulation  of  authorities  and  opinions  by 
referring  to  the  broad  principle  which  any  especial  hne  of  cases 
lays  down  rather  than  to  the  particular  cases  themselves  with 
their  endless  variation.  Let  us  cease  to  be  "case  lawyers,"  in  the 
sense  of  seeking  a  precedent  with  Hke  facts.  It  is  the  rarest  chance 
to  find  a  case  which  is  on  all  fours  with  the  one  up  for  decision.  It 
is  an  everyday  experience  to  find  numerous  authorities  which  enun- 
ciate clearly  the  principles  that  ought  to  determine  the  case  at  bar. 
When  we  have  found  that  principle,  the  cases  are  not  important. 
Our  system  of  precedent  ought  to  be  one  of  principles  —  not  cases. 
Many  of  these  principles  are  so  clearly  established  that  authorities 
in  support  of  them  are  superfluous.  If  we  find  one  or  more  of  our 
"hard  cases"  which  have  departed  from  the  principle,  let  us  avow 
the  error  which  such  cases  involve,  and  frankly  cast  them  overboard, 
instead  of  seeking  to  distinguish  them  by  ingenious  sophistries. 
When  the  principle  is  clearly  established  and  the  cause  to  be  decided 
manifestly  governed  by  it,  let  us  refrain  from  augmenting  the  mass 
of  legal  literature  by  further  learned  opinions.  The  pride  of  particu- 
lar judges  and  the  feeUngs  of  individual  lawyers  may  suffer  in  this 
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process,  but  nothing  is  accomplished  without  some  sacrifice.    Above 

all,  let  us  all  regard  ourselves  as  the  conservators  of  a  system  which 

has  been  the  glory  of  our  race  these  many  centuries,  rather  than 

agents  for  its  destruction  in  order  to  gain  some  advantage  for  the 

client  of  the  moment.    Let  us  not  lose  sight  of  the  big,  ultimate 

object  in  the  detail  just  next  us.     Surely  the  duty  to  the  client 

ought  not  to  carry  the  lawyer  to  the  point  of  seeking  to  induce  the 

court  to  depart  from  an  old  and  firmly-estabHshed  principle  of  our 

common  law  by  means  of  ingenious  shifts  and  devices.    The  lawyer 

is  too  prone  to  forget,  in  his  zeal  for  the  cHent,  that  he,  as  well  as 

the  judge,  is  a  part  of  the  machine  for  perpetuating  and  building 

up  the  system  of  precedent,  and  that  it  is  his  duty,  as  well  as  that 

of  the  judge,  to  do  nothing  to  destroy  or  mar  the  integrity  and 

symmetry  of  that  structure. 

When  we  reflect  on  the  difficulties  which  seem  inevitable  if  we 

abandon  or  abuse  this  system  of  precedent  that  has  been  handed 

down  to  us,  is  it  too  much  to  expect  or  hope  that  the  profession 

will  make  the  requisite  effort  to  put  the  system  on  its  feet  again, 

even  against  the  obstacles  we  know  we  face? 

John  S.  Sheppard,  Jr. 
New  York  City. 
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Husband's  Duty  to  Reimburse  Wife  for  Expenditures  for 
Necessaries.  —  It  is  a  well-settled  principle  of  the  common  law  that  a 
husband  is  under  legal  obligation  to  furnish  necessaries  for  the  mainte- 
nance of  his  wife,  in  the  absence  of  misconduct  on  her  part;  ^  and  the 
modern  legislation  enlarging  the  scope  of  a  married  woman's  powers  has 
not  lessened  the  extent  of  this  obligation.^  And  where  the  husband  fails 
to  perform  his  duty,  the  wife  may  pledge  his  credit  for  necessaries.  This 
right  has  been  based  on  a  doctrine  of  implied  agency,^  or  agency  by  ne- 
cessity,^ but  is  more  properly  regarded  as  a  personal  right  inherent  in  the 
wife,  created  by  law  and  in  no  way  dependent  upon  the  existence  of  an 
agency  in  fact.^  But  by  the  generally  accepted  doctrine,  the  husband  is 
not  Hable  where  necessaries  are  furnished  the  wife  on  her  personal  credit,* 
or  that  of  a  third  party.''  And  some  courts  of  law  hold  that  money  loaned 
to  a  wife  is  not  a  necessary,  even  though  borrowed  for  the  express  purpose 
of  purchasing  necessaries,*  but  in  other  jurisdictions  the  contrary  result 
has  been  reached  when  the  money  was  actually  so  expended.^    And  when 

1  The  obligation  persists  even  though  he  is  imprisoned.  Ahem  v.  Easterby,  42  Conn. 
546;  or  insane,  Read  v.  I>egard,  6  Exch.  636;  or  has  attempted  to  free  himself  from  the 
duty  by  express  contract  with  her,  Ryan  v.  Dockery,  134  Wis.  431;  and  the  fact  that 
she  possesses  a  separate  estate  is  immaterial,  Ott  v.  Hentall,  70  N.  H.  231;  although 
some  courts  have  held  that  where  she  lives  apart  from  him  for  just  cause,  the  exist- 
ence of  an  ample  estate  relieves  him  of  his  duty.    Hunt  v.  Hayes,  64  Vt.  89. 

2  Flynn  v.  Messenger,  28  Minn.  208. 


*  Pierpont  v.  Wilson,  49  Conn.  450 

*  East  V.  King,  77  Miss.  738. 
'  See  Cromwell  v.  Benjamin,  41  Barb 

*  Weisker  v.  Lowenthal,  31  Md.  413. 
^  Harvey  v.  Norton,  4  Jurist  42. 
8  Marshall  v.  Perkins,  20  R.  I.  34. 

*  Kenny  v.  Meislahn,  69  N.  Y.  App.  Div.  572 


(N.  Y.)  558. 
Contra,  Edminston  v.  Smith,  13  Idaho  645. 


NOTES.  soy 

this  is  the  case,  practically  all  courts  of  equity  now  permit  a  recovery  by 
an  application  of  the  principle  of  subrogation.^" 

But  if  the  husband's  credit  is  worthless  the  wife's  rights  are  not,  in  the 
absence  of  statute,  adequately  protected,  for  if  a  divorce  or  legal  separa- 
tion is  not  desired  she  cannot  generally  enforce  her  right  of  support  di- 
rectly against  the  husband.  Some  jurisdictions  allow  a  bill  in  equity  for 
maintenance,^!  but  no  action  at  law  for  damages  has  ever  been  given  her 
when  there  is  a  breach  of  the  legal  duty.^^  In  a  recent  case,  a  wife,  aban- 
doned without  just  cause,  who  secured  necessaries  with  the  proceeds 
of  her  own  labor  and  separate  estate,  was  allowed  to  recover  at  law  the 
amount  so  expended  on  the  ground  of  subrogation  to  the  rights  of  the 
third  party  furnishing  the  necessaries.  De  Brauwere  v.  De  Brauwere,  44 
N.  Y.  L.  J.,  Nov.,  1910  (N.  Y.  Sup.  Ct.).  Granting  the  right  of  the  third 
party  to  recover  from  the  husband,  and  the  recognition  at  law  of  the  doc- 
trine of  subrogation,  the  case  is  clearly  one  for  the  application  of  the  prin- 
ciple that  one,  other  than  a  mere  volunteer,  who  for  his  own  protection 
pays  a  debt  which  in  good  conscience  should  have  been  satisfied  by  an- 
other, becomes  subrogated  to  the  creditor's  right  against  the  other.^^ 
That  the  wife  is  not  a  volunteer  in  such  a  case  is  apparent,  since  it  is  only 
the  instinct  of  self-preservation  and  not  a  desire  to  confer  gratuitous 
benefits  which  leads  her  to  perform  his  obligation.  Subrogation  has 
been  allowed  where  a  third  party  advances  money  for  necessaries,"  and 
certainly  the  wife  should  stand  in  no  worse  position  than  any  other 
creditor  of  the  husband.  ^^  And  where  a  wife  becomes  liable  for  the  pay- 
ment of  her  husband's  debt  by  signing  notes  as  a  joint  maker  with  him, 
it  being  shown  that  she  is  only  a  surety  thereon,  a  satisfaction  of  the  notes 
with  her  own  money  entitles  her  to  be  subrogated  to  the  holder's  rights 
against  the  husband.^* 

The  decision  in  the  main  case  is  based  on  established  legal  principles 
and  accords  with  sound  public  policy,  and  it  is  only  the  tardiness  of  the 
law  in  coming  to  such  a  conclusion  that  calls  for  comment.  It  is  sub- 
mitted, however,  that  the  husband's  liability  in  all  these  cases  should 
be  based  on  principles  of  quasi-contract  to  prevent  his  unjust  enrichment 
rather  than  upon  the  technical  doctrine  of  subrogation. 


May  State  of  Domicile  Tax  Gifts  Made  Abroad  when  the 
Property  is  Located  Abroad.  —  Since  the  case  of  Union  Transit  Com- 
pany V.  Kentucky,^  it  has  been  clear  that  property  cannot  be  taken  under 
the  guise  of  taxation,  except  where  benefit  has  been  conferred  by  the  state 
upon  the  person  taxed,  and  that  the  general  benefits  conferred  by  a  state 
upon  those  domiciled  within  its  borders  are  not  sufiicient  to  support  a 

1"  Deare  v.  Soutten,  L.  R.  9  Eq.  151;  Kenyon  v.  Farris,  47  Conn.  510.  Contra, 
Skinner  v.  Tirrell,  159  Mass.  474.  This  case  may  be  distinguished  on  the  ground  that 
the  money  was  advanced  on  the  wife's  credit. 

"  Galland  v.  Galland,  38  Cal.  265. 

^  Decker  v.  Kedly,  148  Fed.  681. 

"  Cole  V.  Malcohn,  66  N.  Y.  363,  366. 

"  Kenyon  v.  Farris,  supra. 

1'  Manchester  v.  Tibbets,  121  N.  Y.  219. 

^'  In  re  Nickerson,  116  Fed.  1003. 

^  199  U.  S.  194. 
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tax  based  in  any  way  upon  property  permanently  located  abroad.  It 
seems  that  this  principle  must  have  been  overlooked  in  the  recent  decision 
of  In  re  Buller's  Estate,  128  N.  W.  109  (Wis.).  Wisconsin,  copying  the 
New  York  statute,  has  extended  the  ordinary  inheritance  tax  to  gifts  in 
contemplation  of  death,  or  to  take  effect,  in  possession  or  enjoyment,  at 
or  after  the  death  of  the  donor.^  This  is  proper  enough  in  cases  where 
both  the  transaction  and  the  property  are  within  the  state  of  Wisconsin, 
because  the  right  of  the  sovereign  to  exact  a  return  for  the  legal  valida- 
tion of  such  transactions  is  well  settled.  So  too  the  tax  would  be  good,  re- 
gardless of  where  the  Umitation  occurred,  if  the  property  given  were  in 
fact  located  in  Wisconsin.^  And  if  the  property  transferred  were  stock 
in  a  Wisconsin  corporation,  even  though  the  certificates  themselves,  and 
the  actual  corporate  property,  and  the  formal  gift  were  all  outside  the 
state,  nevertheless  the  tax  could  be  supported  on  the  ground  that  the 
state  was  exacting  compensation  from  the  donee  for  the  privilege  of 
doing  business  under  a  limited  liability.'*  But  the  principal  case  went  far 
beyond  any  of  these.  There  the  donor  was,  to  be  sure,  domiciled  in  Wis- 
consin, but  the  personal  property  which  was  given  was  at  all  times  located 
in  Illinois.  By  a  deed  executed  in  Illinois,  he  transferred  his  property  to 
a  resident  of  Illinois,  in  trust  for  named  beneficiaries.  It  is  difficult  to 
see  how  Wisconsin  could  have  any  jurisdiction  whatever  over  that  transfer. 
Note  that  the  case  is  wholly  unlike  a  real  descent  of  personalty.  There 
most  jurisdictions  permit  the  estate  of  a  non-resident  decedent  to  be  dis- 
tributed under  the  laws  of  his  domicile.  Thus  the  state  of  the  domicile 
actually  assists  in  the  transfer,  and  may  properly  tax  it.^  But  in  the  case 
of  realty  it  is  well  settled  that  mere  domicile  gives  no  right  to  tax  the  in- 
heritance, because  the  transfer  of  realty  is  accomplished  by  the  law  of 
its  situs  alone.^  This  transaction  inter  vivos  drew  its  whole  validity  from 
the  law  of  Illinois,^  and,  following  the  analogy  of  descents  of  realty,  ought 
to  have  been  subject  only  to  Illinois  taxation. 

Even  though  we  admit  that  the  intent  of  the  donor  Vi^as  to  evade  Wis- 
consin taxes,  that  ought  to  make  no  difference  in  such  a  case  as  this. 
The  intent  cannot  bring  the  transaction  inter  vivos,  which  in  fact  took 
place  in  Illinois,  constructively  back  into  Wisconsin,  any  more  than  it 
can  bring  back  to  the  United  States  whiskey  sent  to  Germany  to  escape 
the  Excise  Tax.* 

The  doctrine  of  the  principal  case  amounts  to  this:  that  the  state  of 
domicile  may  pursue  a  man  wherever  he  may  go,  and  tax  all  his  dealings 
wherever  transacted,  with  personal  property  wherever  situated.  The 
only  authority  cited  that  really  upholds  so  remarkable  an  extension  of 
the  taxing  power  is  the  following  dictum  by  Denio,  J. :  "Personal  property 
has  no  locality.  It  is  subject  to  the  law  which  governs  the  person  of  its 
owner,  as  well  in  respect  to  the  disposition  of  it  by  act  inter  vivos,  as  its 

'  SANBOitN's  Statutes  Supp.  (Wis.  1906),  §  1087-1. 

"  Matter  of  Morgan,  150  N.  Y.  35;  Hoyt  v.  Tax  Commissioners,  23  N.  Y.  224. 

*  Matter  of  Bronson,  150  N.  Y.  i. 

^  In  re  Estate  of  Swift,  137  N.  Y.  77;  In  re  Coming's  Estate,  23  N.  Y.  Supp.  285. 

^  In  re  Estate  of  Swift,  supra. 

''  Thus  the  validity  of  a  gift  causa  mortis  is  determined  by  the  law  of  the  place  where 
it  is  made,  and  not  by  the  law  of  the  domicile  of  the  maker.  Emery  v.  Clough,  63  N.  H. 
552. 

8  Selliger  v.  Commonwealth  of  Kentucky,  213  U.  S.  200. 
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transmission  by  will."  ^  This  statement,  so  far  as  it  relates  to  transac- 
tions inter  vivos  was  a  dictum,  conspicuously  obiter,  unsupported  by  the 
authorities  cited/"  and  palpably  erroneous  in  view  of  modern  decisions.^^ 


Apportionment  of  an  Annuity  between  Capital  and  Income.  — 
In  the  settlement  of  estates  the  contingent  and  deferred  nature  of  life  ^ 
annuities  has  frequently  made  the  application  of  well-established  princi- 
ples extremely  difficult.  Annuities  may  be  granted  during  the  Hfe  of  the 
testator  or  he  may  bequeath  them  as  legacies.  In  the  latter  case  the 
problem  resolves  itself  into  an  attempt  to  determine  his  exact  intention. 
Did  he  intend  the  annuity  to  be  charged  on  his  realty ,2  or  personalty,^ 
on  the  income,*  or  the  corpus  ^  of  his  estate;  or  that  the  annviitant  might 
demand  security  for  the  payment  of  the  future  instalments  of  the  annuity,^ 
or  compel  its  commutation  into  a  lump  sum?  "^  In  England  the  custom 
of  granting  marriage  portions  in  the  form  of  Hfe  annuities  frequently 
brings  up  the  former  case.  As  the  annuity  is  charged  in  the  lifetime  of 
the  testator,  his  death  leaves  it  as  a  debt  upon  his  estate.*  When  the 
residuary  estate  is  divided  between  a  tenant  for  life  and  a  remainderman 
the  method  of  its  payment  has  so  perplexed  the  courts  that  two  distinct 
rules  ^  have  sprung  up,  both  professing  to  be  the  exemplification  of  the 
same  legal  principles. 

'  Parsons  v.  Lyman,  20  N.  Y.  103,  112.  Cited  in  Cross  v.  Trust  Co.,  131  N.  Y.  339, 
and  in  In  re  Coming's  Estate,  23  N.  Y.  Supp.  285.    See  also  Edgerly  v.  Bush,  81  N.  Y. 

1°  The  authorities  he  cited  bore  only  on  the  real  point  of  that  case,  namely,  that  in 
cases  of  descent  by  will  or  otherwise,  the  law  of  the  domicile  usually  prevails.  But 
note  that  this  is  not  necessarily  so.  In  fact  in  Illinois,  where  this  transaction  occurred, 
personalty  descends  by  the  law  of  Illinois  regardless  of  the  domicile  of  the  owner. 
Cooper  V.  Beers,  143  111.  25.  Hence,  even  if  this  had  been  a  transfer  by  descent  instead 
of  a  transfer  inter  vivo^,  it  would  seem  that  Wisconsin  could  not  have  taxed  the  transfer 
because  the  law  of  Wisconsin  did  not  assist  in  it.  There  is  no  case  directly  in  point,  but 
this  is  the  inevitable  conclusion  of  the  reasoning  in  In  re  Estate  of  Swift,  supra. 

"  Emery  v.  Clough,  63  N.  H.  552;  Cooper  v.  Beers,  supra;  McCollum  v.  Smith, 
Meigs  (Tenn.)  342;  Cammel  v.  Sewell,  5  H.  &  N.  728;  Marvin  Safe  Co.  v.  Norton,  48 
N.  J.  L.  410;  Harvey  v.  Richards,  i  Mason  (U.  S.)  381.  The  inaccurate  statement  that 
the  tax  is  a  tax  on  the  right  to  "receive"  property  makes  it  doubtful  whether  the  court 
did  not  attach  some  weight  to  the  fact  that  the  donees  were  residents  of  Wisconsin. 
It  is  hard  to  see  how  such  reasoning  could  be  supported.  See  Matter  of  Green,  153 
N.  Y.  223. 

*  It  seems  interesting  to  note  that  the  British  "consols"  are  perpetual  annuities. 
The  theory  is  that  the  Government  need  never  return  the  principal  but  must  continue 
to  pay  the  income  forever.  Statutes  27  Geo.  II,  c.  27.  Obviously,  they  involve  no 
contingency. 

2  In  re  Nathan's  Estate,  4  Pa.  Dist.  R.  149;  Ley  v.  Ley,  L.  R.  6  Eq.  174. 

*  Paget  V.  Hurst,  9  Jur.  n.  s.  906. 

*  Baker  v.  Baker,  6  H.  L.  Cas.  616;  Nudd  v.  Powers,  136  Mass.  273;  Irvin  v.  Woll- 
pert,  128  111.  527;  Delaney  v.  Van  Aulen,  84  N.  Y.  16. 

*  Howarth  v.  Rothwell,  30  Beav.  516;  Pierrepont  v.  Edwards,  25  N.  Y.  128;  Byam 
V.  Sutton,  19  Beav.  556;  Phillips  v.  Gutteridge,  3  De  G.  J.  &  S.  332;  Peason  v.  Helli- 
well,  L.  R.  18  Eq.  411;  In  re  Watkins  Settlement,  55  Sol.  J.  63,  73. 

*  Morgan  v.  Pope,  7  Coldw.  (Tenn.)  541;   In  re  Parry,  42  Ch.  D.  570. 

^  Wakeham  v.  Merrick,  37  L.  J.  Ch.  45;  Ford  v.  Batley,  17  Beav.  303;  Stokes  v. 
Cheek,  28  Beav.  620. 

8  In  re  Poyser,  [1908]  i  Ch.  828. 

*  Rule  I.  —  Calculate  what  sum  if  set  aside  at  the  testator's  death  would,  with 
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The  conception  that  every  future  or  contingent  interest  has  a  real 
present  value  is,  of  course,  the  basis  of  business  in  general  and  banking 
and  insurance  in  particular.  Mortality  tables  present  a  method  for  dis- 
counting life  interests  with  great  accuracy.^"  And  so  the  various  rights 
here  under  consideration  can  be  reduced  to  a  common  basis,  as  mixed 
fractions  are  to  a  common  denominator.  The  present  or  actuarial  value 
of  the  annuity  "  will  be  called  a,  that  of  the  Kfe  tenant's  interest  b,  and 
that  of  the  remainderman's  c.  Their  sum  must  equal  the  gross  residue. 
The  clear  residue  of  the  estate  is  found  by  subtracting  sum  a  from  the 
gross  residue,  and  the  life  tenant  is  entitled  to  the  income  of  this  clear 
residue.  Now  if  the  will  permits  the  executors  to  buy  an  annuity  from 
an  insurance  company  with  sum  a,  no  further  difficulty  is  encountered.^^ 
But  ordinarily  this  risk  must  be  borne  by  the  Ufe  tenant  or  remainder- 
man or  both.  A  recent  English  case,  while  adopting  Rule  I,'  has  said  the 
method  of  apportionment  lies  in  the  discretion  of  the  court.  In  re  Poy- 
ser,  [1910]  2  Ch.  444.  While  it  is  correct  for  the  court  to  apportion  the 
risk  involved  in  the  annuity  in  any  way  that  it  sees  fit,  provided  the  par- 
ties are  compensated  for  assuming  it,  the  court  has  no  right  to  change  the 
burden  ^^  of  the  annuity,  for  that  would  be  varying  the  value  of  the  legacies. 
Theoretically,  then,  the  Hfe  tenant  is  entitled  to  the  income  of  the  clear 
residue,  and  if  he  is  to  assume  part  of  the  risk  of  the  annuity  he  must  be 
paid  a  proportionate  part  of  a,  but  as  it  was  not  the  testator's  intention 
to  give  him  a  lump  sum,  this  amount  must  be  changed  into  an  annuity 
dependent  on  his  own  life.  Likewise  the  remainderman's  compensation 
must  be  translated  into  an  insurance  accruing  on  the  death  of  the  Ufe 
tenant,  for  until  then  he  is  not  entitled  to  anything.  These  can  both 
readily  be  done  if  the  apportionment  of  the  principal  annuity  has  been 
in  the  ratio  of  b  and  c,  for  then  the  annuity  and  insurance  of  sum  a  would 
be  reciprocal,  both  depending  on  the  same  contingency  and  respectively 
equivalent  to  the  income  and  principle  of  a.  This  then  is  the  analytical 
justification  of  Rule  11.^*    Rule  I  unduly  favors  the  Hfe  tenant. ^^    But  it  is 

simple  interest  to  the  day  of  payment  have  met  the  particular  instalment  of  the  annuity. 
Charge  that  sum  to  capital  and  the  balance  to  income.  AUhusen  v.  WhitteU,  L.  R. 
4  Eq.  295;  In  re  Harrison,  43  Ch.  D.  55;  In  re  Perkins,  [1907]  2  Ch.  596;  In  re  Thomp>- 
son,  [1908]  W.  N.  195;  In  re  Poyser,  [1910]  2  Ch.  444. 

Rule  II.  —  Apportion  each  instalment  of  the  annuity  between  income  and  capital 
in  proportion  to  the  actuarial  values  of  the  life  tenant's  and  remainderman's  interests. 
In  re  Muffett,  39  Ch.  D.  534;  Yates  v.  Yates,  28  Beav.  637;  Arathoon  v.  Dawson, 
[1906]  2  Ch.  2X1. 

1°  The  Northampton  and  Carlisle  tables  are  those  most  frequently  used.  See 
GiAUQUE  AND  McClure's  PRESENT  Value  Tables,  based  on  the  latter,  in  which  the 
values  of  life  interests,  contingent  and  vested,  have  been  carefully  calculated. 

11  To  be  calculated  as  at  the  death  of  the  testator. 

^  In  re  Bacon,  62  L.  J.  (Ch.)  445;  In  re  Henry,  [1907]  i  Ch.  30.  Sum  o  is  raised  by 
mortgaging  the  principal. 

"  A  covenant  to  pay  an  annuity  involves  both  a  burden  and  a  risk.  A  covenant  t  -> 
pay  a  fixed  sura  involves  a  burden  only,  while  a  covenant  to  pay,  in  consideration  of  a 
certain  siun,  double  that  sum  or  nothing  depending  on  a  contingency  equally  probable 
to  happen  or  not,  theoretically  involves  nothing  but  a  risk. 

"  See  note  9,  supra.  The  shares  of  the  instalments  of  the  annuity  chargeable  to 
principal  cannot  be  paid  directly  but  only  by  successive  mortgages  upon  it,  for  other- 
wise a  future  interest  would  be  enjoyed  in  the  present.  This  has  not  been  brought  out 
distinctly  by  the  cases  that  have  adopted  Rule  II.  The  interest  due  on  the  mortgages 
must  be  met  by  subsequent  mortgages. 

^*  For  example,  if  the  gross  residue  of  an  estate  were  $icx>,ooo,  the  income  $4000,  the 
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submitted  that  the  real  difficulty  occasioned  by  these  cases  is  the  uncer- 
tainty introduced  into  the  administration  of  estates,  and  that  a  statute 
embodying  either  rule  would  undoubtedly  be  welcomed  by  conscientioi  s 
trustees. 


Restrictions  upon  the  Vendor  oe  Good  Will.  —  It  is  sometimes 
held  that  the  vendor  of  the  good  will  of  a  business  is  under  no  special  ob- 
ligations with  regard  to  it  after  the  sale,  aside  from  those  fixed  by  the 
law  of  unfair  competition,  and  may  at  once  re-enter  business  on  even 
terms. ^  But  good  will  consists  not  merely  of  the  chance  of  trade  arising 
from  the  existence  of  the  business  as  a  going  concern,  distinct  from  the 
individual  who  carries  it  on,  but  also  of  the  opportunities  arising  from  the 
reputation  of  the  proprietor.^  This  latter  element,  nearly  always  present, 
is  often  of  the  greatest  importance,^  and  most  courts  endeavor  to  include 
it  in  such  a  sale.  Though  it  is  obvious  that  the  good  feeling  of  one  man 
toward  another  cannot  be  transferred,  yet  the  competitive  power  of  the 
vendor,  which  if  exercised  would  include  the  essence  of  this  good  will,* 
can  be  restricted  or  destroyed.  And  in  Massachusetts  a  voluntary  ven- 
dor is  precluded  from  setting  up  a  competitive  business  if  it  is  found  that 
it  will  impair  the  good  will  sold.^  This,  unfortunately,  is  not  general  law, 
and  in  the  absence  of  an  express  provision  in  the  contract  of  sale,  most 
courts  allow  the  vendor  to  re-enter  the  same  trade. ^  A  less  severe  re- 
striction would  be  to  prevent  the  vendor  from  dealing  with  the  customers 
of  the  old  business.  Though  this  disregards  the  fact  that  good  will  is 
valuable  because  of  the  attraction  of  new  patrons  by  the  reputation  of 
the  business  as  well  as  because  of  the  custom  of  the  old  ones,  in  the  cases 
where  it  has  been  urged  it  has  been  overthrown  as  too  broad  a  restriction.'^ 
The  commonest  limitation  restricts  the  vendor  only  from  soliciting  the 
customers  of  the  old  business.*   This  seems  to  go  too  far  or  not  far  enough. 

annuity  $2000  a  year  and  the  life  tenant  was  23  years  old,  Rule  II  would  correctly  give 
him  a  uniform  income  of  about  $2564.  For  on  a  four  per  cent  basis  such  a  life  tenant's 
interest  would  be  to  the  remainderman's  as  71.8  is  to  28.2.  Rule  I  would  give  him 
about  $3923  the  first  year,  and  less  and  less  each  year  thereafter,  for  it  treats  each  in- 
stalment of  the  annuity  as  if  it  were  a  separate  and  unexpected  debt,  falling  suddenly 
upon  the  estate.  It  is  to  be  observed  that  imder  neither  rule  is  the  age  of  the  annuitant 
material. 

^  Williams  v.  Farrand,  88  Mich.  473;  Cottrell  v.  Babcock  Printing  Press  Co.,  54 
Conn.  122;  Bergamini  v.  Bastian,  35  La.  Ann.  60.    See  Allen,  Goodwill,  32. 

2  See  Morgan  v.  Schuyler,  79  N.  Y.  490,  493;  Slack  v.  Suddoth,  102  Tenn.  375,  378; 
Allen,  Goodwill,  5,  42. 

'  Even  in  a  mercantile  business  all  the  good  will  may  be  attached  to  the  person. 
Brett  V.  Ebel,  29  N.  Y.  App.  Div.  256. 

*  See  Story,  Partnership,  §  99;   20  Harv.  L.  Rev.  172. 

*  Old  Corner  Book  Store  t;.  Upham,  194  Mass.  loi ;  Fossj;.  Roby,  195  Mass.  292.  Cf. 
Townsend  v.  Hurst,  37  Miss.  679. 

^  Ranft  V.  Reimers,  200  111.  386;  Zanturjian  v.  Boornazian,  25  R.  I.  151.  See  Wash- 
burn V.  Dosch,  68  Wis.  436,  439;  Jackson  v.  Byrnes,  103  Tenn.  698,  700. 

^  The  principal  case;  Leggott  v.  Barrett,  15  Ch.  Div.  306. 

8  Trego  V.  Hunt,  [1896]  A.  C.  7;  Althen  v.  Vreeland,  36  Atl.  479  (N.  J.);  Ranft  v. 
Reimers,  supra.  See,  Zanturjian  v.  Boornazian,  supra.  The  vendor  will  be  enjoined 
from  soliciting  even  the  trade  of  those  old  customers  who  have  already  begun  dealing 
with  him  again.  Curl  Bros.  Ltd.  v.  Webster,  [1904]  i  Ch.  685;  and  from  soliciting  the 
correspondents  as  well  as  the  customers  of  the  old  firm,  Mogford  v.  Courtenay,  45 
L.  T.  R.  N.  s.  303.    See  9  Harv.  L.  Rev.  479. 
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There  is  no  consistency  in  allowing  the  vendor  to  enter  into  a  competitive 
business  then  to  bar  him  from  the  most  effective  means  of  success;  to 
allow  him  to  diminish  the  good  will  sold  by  advertising  but  not  by  solici- 
tation,^ Yet  this  restriction  was  recently  enforced  by  the  New  York 
Court  of  Appeals  in  reversing  the  ruling  of  the  Appellate  Division.^" 
Von  Bremen  v.  MacMonnies,  200  N.  Y.  41. 

In  theory  these  personal  restrictions  are  usually  considered  as  impUed 
agreements  by  the  vendor,  not  as  incidents  to  the  transfer  of  the  property 
rights."  So  when  the  transfer  is  involuntary,  as  through  the  trustee  in 
bankruptcy,  all  courts  leave  the  vendor  as  free  as  an  outsider  to  re-engage 
in  business.^2  g^^  fj-om  the  facts  in  the  cases  it  appears  that  most  courts 
have  been  incHned  to  lay  down  practically  a  rule  of  law  that  the  re- 
strictions discussed  will  or  will  not  be  "impHed"  in  the  voluntary  sale  of 
good  will,  thus  making  possible  the  classification  above  outlined.  This 
error  in  practice  has  been  caused  in  this  country  by  following  too  closely 
the  cases  in  England.  It  was  there  early  established,^^  though  since  fre- 
quently regretted,^^  that  the  restraint  which  seems  the  most  natural  one, 
against  establishing  a  competing  business,  could  never  be  implied.  Not 
free  always  to  enforce  the  actual  intent  of  the  parties,  the  courts  in  their 
anxiety  to  protect  the  purchasers  now  apply  their  half-way  measure  with 
apparently  undiscriminating  regularity.^^  But  the  courts  in  this  coun- 
try, not  bound  by  the  English  precedents,  should  have  no  such  hard  and 
fast  rules  to  apply  to  the  sale  of  so  intangible  and  variable  a  thing  as  good 
will,  and  should  endeavor  to  protect  the  purchaser  to  the  full  extent  in- 
tended in  each  case  and  no  further. 


Habit  as  Evidence  or  an  Act.  —  Habit,  as  evidence,  shades  ofif  into 
(i)  similar  occurrences,  (2)  character,  (3)  custom,  which  may  be  regarded 
as  a  sort  of  composite  habit  of  a  group  of  persons.  The  distinctions  be- 
tween these  topics  can  be  made  clear  more  easily  by  illustrations  than  by 
definitions.  Suppose  the  issue  to  be  whether  X  was  intoxicated  on  a 
particular  Saturday  night.  Evidence  that  he  was  seen  to  drink  at  some 
other  particular  time  would  be  evidence  of  a  similar  occurrence.  That 
he  was  temperate  in  all  things  would  be  evidence  of  character.  That 
in  his  social  set,  banquets  were  invariably  closed  by  drinking  a  toast  to 
the  King  in  whisky  straight  would  be  evidence  of  custom.  That  he 
spent  his  wages  for  liquor  every  Saturday  night,  or  that  he  became  in- 
toxicated occasionally  would  be  evidence  of  habit. 

Habit  may  sometimes  be  shown  to  prove  either  what  act  a  given 
person  did,  or  what  person  did  a  given  act.     Evidence  of  handwriting 

'  See  Williams  v.  Farrand,  supra. 

^°  Accord,  Von  Bremen  v.  MacMonnies,  138  N.  Y.  App.  Div.  319.  Similar  recent 
New  York  decisions  are:  Kates  v.  Bok,  139  N.  Y.  App.  Div.  640.  Contra,  Goetz  v. 
Ries,  123  N.  Y.  Supp.  433. 

"  See  Hutchinson  v.  Nay,  187  Mass.  262,  265;  Ginesi  v.  Cooper,  14  Ch.  Div.  596,  600. 

^  Hutchinson  v.  Nay,  supra;  Walker  i;.  Mottram,  19  Ch.  Div.  355.  But  the  invol- 
untary vendor  is  bound  to  refrain  from  unfair  competition.  Hudson  v.  Osborne,  39 
L.  J.  Ch.  N.  s.  79. 

"  Cruttwell  V.  Lye,  17  Ves.  335.    See  Harrison  v.  Gardner,  2  Madd.  198,  219. 

"  See  Harrison  v.  Gardner,  supra;  Trego  v.  Hunt,  supra. 

^  Jennings  v.  Jennings,  [1898]  i  Ch.  378;  GiUingham  v.  Beddow,  [1900]  2  Ch.  242; 
Curl  Bros.  Ltd.  v.  Webster,  supra. 
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belongs  in  this  second  class.  The  admissibility  of  evidence  of  habit 
depends  largely  on  its  remoteness.  The  habit  of  occasional  intoxication 
is  logically  relevant.  It  makes  a  belief  that  X  was  drunk  on  the  particu- 
lar occasion  more  likely,  but  more  likely  by  so  little  that  the  evidence  is 
hardly  worth  the  time  consumed  in  hearing  it.  Hence  it  is  often  ex- 
cluded.^ Proof  of  a  habit  of  invariably  doing  the  same  thing  under  cir- 
cumstances hke  those  of  the  case  at  issue  is  less  remote  and  hence  more 
likely  to  be  admitted.  This  is  most  frequently  true  of  acts  that  are 
largely  mechanical,  as  mailing  letters  left  in  a  certain  place,^  or  of  acts 
without  moral  significance,  as  spelling  a  word  a  certain  way,^  and  which 
are  therefore  the  subjects  of  the  strongest  habits;  or  of  business  transac- 
tions, as  accepting  drafts  in  writing  only,^  for  men  are  generally  more 
methodical  about  their  business  than  about  other  affairs.  Since  strength 
of  habit  depends  partly  on  frequent  repetition,  that  too  has  a  bearing  on 
probative  value.  Thus  the  practice  of  getting  drunk  every  Saturday 
night  might  be  admitted  by  a  court  which  would  exclude  evidence  of  so 
doing  every  New  Year's  Eve.  Again,  remoteness  varies  inversely  with  the 
definiteness  of  the  circumstances  under  which  the  act  is  habitually  done; 
for  the  vaguer  these  circumstances  are  the  harder  it  is  to  say  that  there 
is  any  habit  as  distinguished  from  mere  coincidence.  These  matters  are 
all  questions  of  degree;  the  decisions  are  by  no  means  uniform;  and  in 
each  case  the  discretion  of  the  judge  should  play  a  large  part. 

Once  having  determined  that  the  habit  is  competent  evidence  of  the 
act,  the  court  applies  the  same  rules  to  evidence  of  the  habit  as  to  evi- 
dence of  any  other  relevant  fact.  A  recent  Pennsylvania  case  intro- 
duces a  further  refinement  peculiar  to  this  point.  Moyer  v.  Berndt,  19 
Pa.  Dist.  R.  869  (Pa.,  C.  P.,  Berks  Co.).  Following  earlier  dicta  '°  it  holds 
that  habit  is  not  admissible  to  prove  an  act,  unless  there  is  also  direct 
evidence  of  the  act,  but  concedes  that  it  would  be  admissible  to  corrobor- 
ate direct  evidence.  The  use  of  habit  as  a  substitute  for  the  witness' 
present  recollection  may  be  compared  with  the  use  of  a  contemporary 
record  for  the  same  purpose.  In  the  absence  of  present  recollection,  a 
witness  may  testify  that  he  did  the  act  because  it  was  his  invariable 
habit  to  do  so,  or  because  he  had  entered  a  record  of  the  transaction.® 
The  record  alone  would  be  kept  out  by  the  hearsay  rule;  but  that  does  not 
apply  to  the  habit  standing  alone.  Indeed,  it  is  hard  to  see  a  reason  for 
the  principal  decision,  unless  the  habit  was  such  remote  evidence  that 
without  more  no  reasonable  jury  could  find  that  the  act  was  done.^ 


Quo  Warranto  and  Mandamus  for  Offices  at  Will.  —  The  books 
contain  many  conflicting  rules  regarding  jurisdiction  to  issue  the  writ  of 

'  Kingston  v.  Ft.  Wayne,  etc.,  Co.,  112  Mich.  40.  Contra,  Smith's  Executor  v. 
Snuth,  67  Vt.  443 

*  Bell  V.  Hagerstown  Bank,  7  Gill  (Md.)  216. 
'  Brookes  v.  Tichborne,  5  Exch.  929. 

*  Snuth  V.  Clark,  12  la.  32. 

^  See  Meighen  v.  The  Bank,  25  Pa.  St.  288;  Eureka  Insurance  Co.  v.  Robinson,  56 
Pa.  St.  256. 

^  Shore  v.  Wiley,  18  Pick.  (Mass.)  558. 

^  On  very  similar  facts,  the  evidence  was  admitted  in  Lucas  v.  Novosilieski,  i  Esp. 
296. 
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mandamus,  several  of  which  are  considered  in  a  recent  Irish  case.  A 
board  of  justices  had  the  duty  of  electing  a  clerk,  removable  at  its  pleas- 
ure. Certain  ineligible  justices  voted,  converting  what  would  otherwise 
have  been  a  tie  between  A  and  B  into  a  plurality  for  A,  and  A  entered  upon 
the  office.  On  B's  appKcation,  the  court  refused  to  issue  a  writ  of  quo 
warranto  against  A,  but  granted  a  mandamus  to  compel  the  board  to 
hold  another  election.  The  King  (Roy croft)  v.  Justices  of  Schull,  etc., 
[1910]  2  Ir.  601. 

The  usual  remedy  for  a  person  wrongfully  excluded  from  office  by  a 
rival  candidate  is  quo  warranto}  Many  cases,  however,  have  held  that 
where  any  incumbent  can  be  removed  at  the  pleasure  of  the  appointing 
power  and  a  new  officer  appointed,  a  judgment  of  ouster  may  easily  be 
frustrated,  and  therefore  should  not  be  given.^  Assume  that  three  per- 
sons have  the  right  to  elect  an  officer  removable  at  their  pleasure,  that 
two  of  these  vote  for  B  and  one  for  A,  and  two  other  persons,  having  no 
right  to  do  so,  vote  for  A  and  A  is  declared  elected.  One  of  the  rightful 
voters  could  probably  by  quo  warranto  proceedings  oust  the  intruders  from 
the  body,^  and  then  the  three  proper  voters  could  remove  A  and  elect  B. 
While  it  seems  undesirable  that  B's  only  hope  should  be  that  this  course 
will  be  taken,  nevertheless,  it  is  a  hard  and  fast  rule  that  quo  warranto 
will  not  issue  in  disputes  concerning  offices  at  will.'* 

It  is  sometimes  said  that  mandamus  should  be  granted  in  disputes  con- 
cerning offices  where  no  other  adequate  remedy  is  available.^  Ordinarily 
mandamus  is  a  writ  of  command  directing  the  performance  of  a  duty.® 
It  often  issues  to  compel  a  board  to  hold  an  election.''  But  where  the  office 
is  occupied,  the  objection  is  raised  that  such  a  command  would  merely 
result  in  putting  two  persons  in  office,  both  claiming  title,  and  that  it 
is  not  the  function  of  mandamus  proceedings  to  settle  title.  ^  On  this 
ground,  perhaps,  some  courts  would  have  refused  mandamus  even  in  cases 
where  quo  warranto  would  not  issue.^  Courts  have,  however,  issued  man- 
damus where  they  were  satisfied  that  the  election  was  void  or  merely 
colorable;  ^^  but  it  is  hard  to  say  how  far  they  are  willing  to  go  into  the 
question  of  the  validity  of  the  election.^^  Several  states  have  solved  the 
difficulty  by  settling  the  whole  dispute  in  mandamus  proceedings.^^  To 
do  this  they  have  occasionally  disregarded  the  generally  accepted  rule  that 
mandamus  should  not  issue  where  there  is  another  remedy,  because  they 
consider  the  delay  incidental  to  first  bringing  a  petition  for  quo  warranto 

^  Darley  v.  The  Queen,  12  CI.  &  F.  520;  The  State  v.  Stewart,  6  Houst.  (Del.)  359. 

*  Bradley  v.  Sylvester,  25  L.  T.  n.  s.  459;  The  Queen  v.  Bayly,  [1898]  2  Ir.  335. 
2  See  High,  Extraordinary  Legal  Remedies,  §  630. 

*  See  cases  under  note  2,  supra. 

^  See  The  Queen  v.  Hertford  College,  3  Q.  B.  D.  693, 704-705;  Harwood  v.  Marshall, 
9  Md.  83,  98. 

*  See  High,  ExTRAORDiNAfeY  Legal  Remedies,  §  i. 

^  The  King  v.  Corporation  of  Bedford,  i  East  79;  Atty.-Gen.  v.  City  Council,  iii 
Mass.  90. 

*  See  The  King  v.  Beer,  [1903]  2  K.  B.  693;  Commonwealth  v.  County  Commis- 
sioners, 5  Rawle  (Pa.)  75. 

»  See  The  King  v.  Stoke  Damerel,  5  A.  &  E.  584,  591. 

'"  See  The  Queen  v.  Gov't  Stock  Investment  Co.,  3  Q.  B.  D.  442;  Commonwealth  v. 
County  Conunissioners,  supra,  77. 

"  See  Shortt,  Criminal  Informations,  122. 

"  Keough  V.  Holyoke,  156  Mass.  403;  Lawrence  v.  Hanley,84  Mich.  399;  Harwood 
V.  Marshall,  supra. 
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as  fatal  to  its  adequacy."  Although  settling  the  whole  matter  necessitates 
giving  a  judgment  in  the  nature  of  ouster  against  the  incumbent,"  this 
is  open  to  no  substantial  objection  if  all  the  parties  interested  have  had 
a  chance  to  be  heard.^^ 

Some  authorities  have  refused  to  issue  the  writ  of  mandamus  for  offices 
at  will;  ^®  and,  indeed,  the  reasons  for  refusing  quo  warranto  apply  equally 
to  mandamus.  It  is  consequently  curious  that  the  court  in  the  principal 
case  found  refuge  in  mandamus,  but  as  all  the  parties  had  been  in  court 
and  the  election  of  a  person  other  than  the  incumbent  would  amount  to 
his  amotion,  the  remedy  was  proper  and  effective."  Courts  should  have 
a  wide  field  of  discretion  over  the  extraordinary  legal  remedies,  and 
it  is  unfortimate  that  artificial  rules  have  so  often  deprived  them  of 
jurisdiction.^^ 


The  Nature  of  the  Right  in  a  Dead  Body.  —  The  common  law  of 
England  recognizes  no  property  rights  in  a  dead  body.^  Thus,  while  to  steal 
the  coffin  or  winding  sheet  of  the  dead  is  larceny,  it  is  not  so  to  steal  the 
corpse  itself.^  And  there  are  indications  that  even  the  relatives'  right  to 
possession  of  the  corpse  for  purposes  of  burial  has  not  always  been  ade- 
quately protected.^  In  England,  however,  all  questions  relative  to  the  dis- 
position of  dead  bodies  were  under  ecclesiastical  law;  *  hence  English  cases 
are  not  very  helpful  in  a  country  having  no  ecclesiastical  courts,  for  there 
rights  in  dead  bodies  must  be  protected,  if  at  all,  by  civil  remedies.^  The 
legal  duty  of  the  surviving  spouse  or  next  of  kin  to  bury  the  deceased 
predicates  a  legal  right  to  do  so,  and  it  is  well  established  in  our  law  that 
an  action  Hes  for  wrongfully  detaining  a  corpse  awaiting  burial,^  or  for 
mutilation  of  it  by  unauthorized  autopsy,^  or  otherwise.*  Moreover,  the 
legal  right  being  recognized,  courts  of  equity  will  act  where  the  remedy  at 
law  is  inadequate.  For  example,  whether  or  not  a  corpse  be  regarded 
as  becoming  on  interment  a  part  of  the  soil  in  which  it  lies,^  equitable 
remedies  alone  can  properly  protect  whatever  rights  exist  in  it  thereafter.^'' 

"  See  Luce  v.  Board  of  Examiners,  153  Mass.  108,  no;  Lawrence  v.  Hanley,  supra, 

403- 

"  See  The  Queen  v.  Hertford  College,  2  Q.  B.  D.  590,  605;  Keough  v.  Holyoke,  supra, 
408. 

1^  See  Brown  v.  Bragunier,  79  Md.  234,  242;   Harwood  v.  Marshall,  supra,  100. 

i«  Rex  V.  Wheeler,  3  Keb.  360;  The  State  v.  Champlin,  2  Bailey's  Law  (S.  C.)  220. 
See  Shortt,  CRiinNAL  Informations,  275. 

"  Accord,  In  re  Barlow,  30  L.  J.  Q.  B.  271;  Regina  v.  Strabane  Urban  Dist.,  35  Ir. 
L.  T.  Rep.  12. 

^*  See  In  re  Barlow,  supra,  271. 

1  See  3  Coke's  Institutes,  203;  2  Bl.  Comm.  429;  Regina  v.  Sharpe,  7  Cox  C.  C.  214. 

2  Haynes's  Case,  12  Coke  113. 

'  See  9  Sol.  J.  3,  describing  instances  in  which  corpses  had  been  successfully  with- 
held from  the  relatives  for  purposes  of  blackmail. 

*  Cf.  Kemp  V.  Wickes,  3  Phillim.  264. 

^  See  Law  of  Burial,  4  Bradf.  Surr.  (N.  Y.)  503. 

'  Renihan  v.  Wright,  125  Ind.  536. 

'  Koerber  v.  Patek,  123  Wis.  453;  Bumey  v.  Children's  Hospital,  169  Mass.  57. 

*  Hockenhammer  v.  Lexington/*:  Eastern  R.  Co.,  24  Ky.  L.  Rep.  2383;  Louisville 
&  Nashville  R.  Co.  :;.  Wilson,  123  Ga.  62. 

8  Meagher  v.  Driscoll,  99  Mass.  281. 

"  Pierce  v.  Pr'^orietors  of  Swan  Point  Cemetery,  10  R.  I.  227;  Wilson  v.  Read,  74 
N.  H.  322. 
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The  right  in  the  corpse  has  usually  been  defined  as  a  right  to  "custody 
and  possession,"  or  as  a  "  quasi-property  right."  "  A  recent  Canadian 
case,  however,  goes  further  and  bases  its  decision  on  the  ground  that  the 
nearest  relatives  have  a  property  right,  limited  to  such  exercise  as  shall 
conform  to  the  duty  out  of  which  the  rights  arise.  Miner  v.  Canadian 
Pacific  R.  Co.,  15  West.  L.  Rep.  161.  And  a  late  case  in  this  country 
employs  similar  language.^^  The  fact  that  a  corpse  is  a  physical  thing 
and  that  the  control  of  the  nearest  relative  over  it  is  exclusive  ^^  predi- 
cates a  right  of  property  in  the  broadest  use  of  that  term.^*  The  principal 
case,  however,  recognizes  that  it  would  outrage  decency  and  sentiments  of 
reverence  for  the  dead  to  regard  that  property  right  as  absolute  in  its 
powers  of  disposition  and  transfer.  An  early  dictum  which  did  not  so 
quaUfy  it^^  has  been  justly  criticized  as  commercial, ^^  and  most  courts 
have  preferred  to  speak  only  of  a  right  of  possession.  Some  considera- 
tions, however,  indicate  that  it  may  be  more  accurate  to  regard  a  corpse 
as  property  subject  to  restrictions  on  its  use.  It  is  proper  that  a  dead  body 
should  be  the  subject  of  larceny,  and  there  is  no  reason,  apart  from  the 
unwilUngness  of  courts  to  use  the  word  "property  "  in  this  connection, 
why  it  should  not  be  so  regarded.  Moreover  the  restrictions  upon  the 
use  of  corpses  as  property  vary  in  certain  cases.  In  most  states  statutes 
provide  for  furnishing  to  medical  institutions  for  purposes  of  dissection 
the  bodies  of  executed  felons  and  of  those  whose  burial  would  be  a  public 
charge.^^  Cadavers  so  acquired  are  obviously  property  in  a  much  less 
restricted  sense  than  bodies  merely  awaiting  burial.  Perhaps  even  less 
restricted  is  the  control  of  corpses  or  parts  thereof  which  are  preserved  for 
purposes  of  exhibition,  such  as  monstrosities,  skeletons,  or  mummies. ^^ 
Dead  bodies  in  these  forms  are  popularly  regarded  as  property,  because 
the  reason  for  restricting  the  disposition  of  them  has  largely  disappeared; 
and  it  would  seem  more  consistent  to  regard  every  corpse  as  subject  to 
property  rights  more  or  less  Umited  according  to  the  particular  circum- 
stances of  its  acquisition. 


RECENT  CASES. 

Adverse  Possession  —  Who  May  Gain  Title  —  Wife  against  Husband. 
—  A  husband  on  deserting  his  wife  had  given  her  an  invalid  deed  to  certain 
land.    After  occupying  for  the  statutory  period  she  conveyed  to  the  plaintiff, 

"  Keyes  v.  Konkel,  119  Mich.  550,  holding  that  replevin  will  not  lie  to  recover  a 
corpse. 

12  Pettigrew  v.  Pettigrew,  207  Pa.  St.  313. 

"  Rousseau  v.  City  of  Troy,  49  How.  Pr.  (N.  Y.)  492,  denying  an  action  by  a  mote 
distant  relative. 

"  See  I  ScHOULER,  Personal  Property,  25;  Larson  v.  Chase,  47  Minn.  307. 

15  See  Bogert  v.  City  of  Indianapolis,  13  Ind.  134. 

1*  See  10  Harv.  L.  Rev.  51. 

"  For  typical  statutes  of  this  nature  see  4  Consol.  Laws  of  N.  Y.  (1909),  Publ. 
Health  Law,  §  316;  Mass.  Rev.  Laws  (1902),  689-690;  Mich.  Public  Acts  (1901), 
No.  5  (i);  Code  of  Tenn.,  §  6775. 

1*  Doodeward  v.  Spence,  9  N.  S.  W.  107,  holding  that  detinue  lies  for  the  recovery 
of  the  body  of  a  two-headed  baby  preserved  in  alcohol.  But  see  an  old  case  stated  in 
2  East  P.  C.  652.    See  3  Halsbury,  Laws  of  England,  405  note  (r). 
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who  sued  to  quiet  title.  The  defendant  claimed  through  the  hi 
statute  either  spouse  may  sue  the  other  to  recover  his  or  her  separ^ 
and  the  accumulations  of  a  wife  are  her  separate  property.  Held,  j 
had  gained  title  by  adverse  possession.  Union  Oil  Co.  v.  Stewart, ' 
(CaL,  Sup.  Ct.). 

Owing  to  the  identity  of  interests  and  submersion  of  the  wife's  rights  such  a 
result  would  be  entirely  foreign  to  early  common-law  principles.  Yet  two 
jurisdictions  hold  that,  the  husband  acquiescing,  a  wife  may  gain  title  by  adverse 
possession  without  the  aid  of  statutes.  Hartman  v.  Nettles,  64  Miss.  495; 
McPherson  v.  McPherson,  75  Neb.  830.  Others  take  the  contrary  view,  since 
the  land  is  jointly  occupied  and  the  husband  remains  the  head  of  the  family. 
First  National  Bank  of  Santa  Barbara  v.  Guerra,  61  Cal.  109.  But  under  a 
statute  allowing  the  wife  separate  property,  and  a  right  to  sue  and  be  sued, 
she  may  recover  from  the  husband  for  use  and  occupation  of  her  land.  Skinner 
V.  Skinner,  38  Neb.  756.  So  title  by  adverse  possession  may  be  acquired  where 
the  parties  are  living  apart  under  a  void  decree  of  divorce.  Warr  v.  Honeck, 
8  Utah  61.  And  without  legislative  enactment  one  state,  at  least,  has  relieved 
the  wife  of  all  marital  disabilities  on  desertion  by  the  husband.  Love  v.  Moyne- 
han,  16  111.  277.  Such  is  the  general  rule  when  the  husband  abjures  the  realm. 
Gregory  v.  Pierce,  4  Met.  (Mass.)  4.78.  Since  the  basis  of  the  rule  as  to  dis- 
abilities disappears  on  abandonment  by  the  husband,  the  principal  case  marks 
a  justifiable  step  in  the  recognition  of  equal  rights. 

Bankruptcy  —  Involuntary  Proceedings  —  When  Debtor  Must  Owe 
$1000.  — An  insolvent  debtor  owing  over  $4000  made  a  general  assignment, 
assented  to  by  some  of  his  creditors.  The  other  creditors,  whose  claims  aggre- 
gated less  than  $1000,  filed  a  petition  to  have  him  adjudged  a  bankrupt.  The 
Bankruptcy  Act  of  1898,  §  46,  provides  that  "any  natural  person  except  a  wage 
earner  or  person  engaged  chiefly  in  farming  .  .  .  owing  debts  to  the  amount 
of  one  thousand  dollars  or  over  may  be  adjudged  an  involuntary  bankrupt." 
Held,  that  the  petition  should  be  granted.  In  re  Jacobson,  181  Fed.  870  (Dist. 
Ct.,  D.  Mass.). 

Courts  have  generally  held  that  the  time  when  one  must  be  engaged  in  one 
of  the  excepted  occupations,  in  order  to  be  exempt,  is  the  date  of  the  creditors' 
petition.  In  re  Interstate  Paving  Co.,  171  Fed.  604.  Hence  this  should  also  be 
the  time  when  $1000  must  be  owed,  the  two  clauses  in  the  same  sentence  offer- 
ing no  ground  for  distinction.  Yet  if  courts  adhered  strictly  to  this  require- 
ment, the  debtor  would  be  enabled  to  settle  with  some  creditors  and  leave  the 
rest  without  remedy.  In  straining  to  avoid  this  result  it  has  been  held  that 
voidable  preferences  are  included  among  the  creditors'  debts  at  the  time  of  the 
petition  because  they  can  be  recovered  by  the  trustee.  In  re  McMurtrey  df 
Smith,  142  Fed.  853.  Yet  such  an  assuinption  of  the  basis  for  bankruptcy  is 
reasoning  in  a  circle.  Where  a  debtor,  to  avoid  bankruptcy,  goes  into  one  of  the 
exempt  occupations,  courts  have  made  a  judicial  exception  to  the  terms  of  the 
statute  and  refused  him  protection.  Tijfany  v.  La  Plume  Condensed  Milk  Co., 
141  Fed.  444.  See  23  Harv.  L.  Rev.  393.  Unfortunately  there  is  equal  neces- 
sity for  judicial  legislation  in  the  case  of  preferences,  and  the  principal  case  will 
undoubtedly  be  followed. 

Bankruptcy  —  Property  Passing  to  Trustee  —  Life  Insurance  Poli- 
cies. —  A  bankrupt  had  poUcies  of  insurance  on  his  hfe  payable  to  his  executors, 
administrators,  or  assigns,  on  which  the  insurance  company  had  a  vahd  lien 
for  a  greater  amount  than  their  cash  surrender  value.  The  Bankruptcy  Act, 
§  70  a  (5),  provides  "that  wheii  any  bankrupt  shall  have  any  insurance  policy 
which  has  a  cash  surrender  value  payable  to  himself,  his  estate,  or  personal 
representatives,  he  may,  within  thirty  days  after  the  cash  surrender  value  has 
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been  ascertained  and  stated  to  the  trustee  by  the  company  issuing  the  same, 
pay  or  secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and  continue  to 
hold,  own,  and  carry  such  poUcy."  Held,  that  the  poUcies  do  not  pass  to  the 
trustee.  Burlingham  v.  Crouse,  24  Am.  B.  Rep.  632  (C.  C.  A.,  Second  Circ). 
Subject  to  the  proviso  above  quoted,  the  interest  of  a  bankrupt  in  a  poUcy 
on  his  own  life,  payable  to  himself  or  his  personal  representatives,  passes  to 
his  trustee.  In  re  White,  174  Fed.  333.  An  exception,  logically  indefensible,  is 
made  where  the  poUcy  has  no  present  value.  Gould  v.  New  York  Life  Ins.  Co., 
132  Fed.  927.  The  earUer  cases  regarded  the  proviso  as  defining  what  poUcies 
passed  to  the  trustee,  and  held  that  policies  having  no  surrender  value  did  not 
pass.  In  re  Buelow,  98  Fed.  86;  Morris  v.  Dodd,  no  Ga.  606.  But  the  weight 
of  authority  now  rightly  denies  such  scope  to  the  proviso.  In  re  Slingluff,  106 
Fed.  154;  In  re  Welling,  113  Fed.  189;  In  re  Or  ear,  178  Fed.  632.  The  princi- 
pal case  would  seem  to  be  justified  on  the  theory  that  Congress  intended  to 
secure  to  the  bankrupt  the  benefit  of  his  investment  on  his  accounting  for  its 
surrender  value  to  the  estate,  and  that  the  existence  of  a  vaUd  hen  to  the  amount 
of  the  surrender  value  excuses  payment.  It  has  been  held  that  the  failure  to 
schedule  policies  pledged  for  more  than  their  surrender  value  is  not  fraudulent 
concealment.  In  re  Adams,  104  Fed.  72.  The  Supreme  Court  has  construed 
the  proviso  liberally  by  allowing  its  benefits  where  no  surrender  value  is  con- 
tracted for  but  the  company's  practice  is  to  pay  cash  on  surrender.  Hiscock 
V.  Mertens,  205  U.  S.  202. 

Conflict  of  Laws  —  Personal  Jurisdiction  —  Statute  Authorizing 
Service  Out  of  Jurisdiction.  —  The  English  Matrimonial  Act  provides  that 
the  co-respondent  in  divorce  proceedings  must  be  made  a  defendant  and  that 
service  on  him  out  of  the  country  is  sufficient.  The  defendant  co-respondent 
was  served  in  Scotland  and  objected  that  the  court  had  not  jurisdiction.  Held, 
that  such  service  confers  jurisdiction  on  the  English  courts.  Rayment  v.  Ray- 
ment  and  Stuart,  [1910]  P.  271. 

Since  the  power  of  Parliament  is  supreme  it  may  obviously  grant  jurisdiction 
to  the  English  courts,  in  any  cases  it  chooses,  and  the  courts  must  carry  out  its 
commands.  Drummond  v.  Drummond,  L.  R.  2  Ch.  32;  Ashbury  v.  Ellis,  [1893] 
A.  C.  339.  Any  form  of  notice  which  the  statute  authorizes  is  sufficient,  and  it 
is  even  provided  that,  in  the  court's  discretion,  no  notice  whatsoever  is  neces- 
sary. 20  &  21  Vict.  c.  85,  §  42.  But  a  judgment  obtained  in  such  a  manner 
would  be  given  no  effect  in  other  jurisdictions.  Buchanan  v.  Rucker,  9  East  192 ; 
D^Arcy  v.  Ketchum;  11  How.  (U.  S.)  165.  In  the  United  States  it  has  been 
repeatedly  held  that  the  Fourteenth  Amendment  necessitates  a  service  in  the 
jurisdiction  in  all  personal  actions.  Pennoyer  v.  Nef,  95  U.  S.  714;  Eliot  v. 
McCormick,  144  Mass.  10.  Furthermore,  as  the  courts  and  the  legislature  in 
the  United  States  are  regarded  as  co-ordinate  branches  of  government,  the 
former  may  reject,  as  an  interference  with  their  rights,  such  efforts  to  confer  a 
fictitious  jurisdiction  on  them.  Thus,  even  before  the  adoption  of  the  Four- 
teenth Amendment,  such  statutes  granting  jurisdiction  over  non-residents  were 
disregarded.  Beard  v.  Beard,  21  Ind.  321.  But  see  Bearing  v.  Bank  0}  Charles- 
ton, 5  Ga.  497. 

Constitutional  Law  —  Privileges  and  Immunities:  Class  Legisla- 
tion —  County  Ordinance  Prohibiting  Fishing  by  Non-residents.  —  A 
statute  permitted  any  county  to  pass  ordinances  forbidding  fishing  by  non- 
residents within  its  Umits.  A  county  passed  such  an  ordinance,  and  the  de- 
fendant, a  citizen  of  the  state  but  a  resident  of  another  county,  fished  there. 
Held,  that  the  statute  is  unconstitutional.    State  v.  Hill,  53  So.  411  (Miss.). 

Since  Magna  Charta  it  has  been  generally  conceded  that  the  royal  prerogative 
did  not  entitle  the  king  to  grant  exclusive  fishing  rights  in  navigable  rivers. 
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See  Duke  of  Somerset  v.  Fogwell,  s  B.  &  C.  875;  2  Bl.  Comm.  39.  Cf.  Rogers  v. 
Jones,  I  Wend.  (N.  Y.)  238.  This  privilege  is  held  by  the  sovereign  for  the 
benefit  of  all  his  subjects,  and  prima  facie  any  one  may  fish  in  pubb'c  waters. 
Carter  v.  Murcot,  4  Burr.  2162;  Polhemus  v.  Bateman,  60  N.  J.  L.  163.  But  at 
an  early  date  the  legislature  granted  exclusive  rights  to  individuals,  or  per- 
mitted towns  to  exclude  non-residents.  Body  of  Liberties,  Art.  16,  28  Mass. 
Hist.  Soc.  Coll.  219;  Trustees  of  Brookhaven  v.  Strong,  60  N.  Y.  56.  Where  the 
grant  is  absolute  or  for  a  definite  time,  it  is  in  the  nature  of  a  vested  property 
right  which  cannot  be  disturbed  during  its  term,  and  it  is  not  a  violation  of  the 
Fourteenth  Amendment.  Lowndes  v.  Huntington,  153  U.  S.  i;  Hand  v.  Newton, 
92  N.  Y.  88.  As  in  the  case  of  public  lands,  the  state  may  grant  to  individuals 
rights  in  the  public  property.  But  if  it  gives  only  a  revocable  Hcense,  the  state 
is  merely  tolerating  a  use  of  its  property,  —  granting  a  privilege  rather  than  a 
property  right.  Slingerland  v.  International  Contracting  Co.,  43  N.  Y.  App.  Div. 
215.  Since  the  state  holds  the  property  for  the  benefit  of  all  its  citizens,  it 
should  not  be  allowed  to  restrict  such  a  privilege  to  a  few.  Cf.  Harper  v.  Gal- 
loway, 51  So.  226  (Fla.).  Contra,  Commonwealth  v.  Hilton,  174  JVIass.  29.  It 
could,  of  course,  hmit  the  privilege  to  citizens  of  the  State.  Corfield  v.  Coryell, 
4  Wash.  C.  C.  371. 

Corporations  —  Foreign  Corporations  —  Jurisdiction  over  Internal 
Affairs.  —  A  stockholder  of  a  foreign  corporation  brought  mandamus  to  com- 
pel the  secretary  and  directors  to  hold  a  stockholder's  meeting  pursuant  to  the 
by-laws.  The  corporation  had  its  principal  office  in  the  state,  and  the  secre- 
tary and  directors  were  resident  there.  Held,  that  the  court  has  no  jurisdiction 
over  the  corporation  for  this  purpose.  State  ex  rel.  Ferenez  v.  Unida  Gold  Min- 
ing Co.,  32  Oh.  Cir.  Ct.  R.  54. 

As  the  corporation  is  a  necessary  party  in  an  action  by  a  stockholder  to  redress 
a  grievance  in  the  corporate  management,  such  a  proceeding  is  impossible  un- 
less service  can  be  had  upon  the  corporation.  Wilkins  v.  Thome,  60  Md.  253. 
And  statutes  requiring  foreign  corporations  doing  business  in  the  state  to 
maintain  an  agent  therein  on  whom  process  may  be  served  are  construed  by 
some  courts  as  not  giving  jurisdiction  over  the  internal  affairs  of  such  a  corpora- 
tion. Sidway  v.  Missouri  Land  ^  Livestock  Co.,  loi  Fed.  481.  Usually,  how- 
ever, the  courts  recognize  that  they  have  jurisdiction,  but  decUne  to  exercise  it 
where  so  doing  would  involve,  as  here,  ordering  or  restraining  an  act  in  a  foreign 
jurisdiction,  on  the  ground  of  inabihty  to  compel  obedience  and  on  the  ground 
that  the  state  of  incorporation  is  the  best  judge  of  its  own  law  governing  such 
matters.  Kimball  v.  St.  Louis  &  San  Francisco  Ry.  Co.,  157  Mass.  7.  But 
when  the  transaction  occurs  in  the  state  of  the  forum  the  latter  reason  has  not 
always  deterred  the  courts  from  granting  rehef.  Thus  they  will  compel  the 
corporation  to  allow  a  stockholder  access  to  its  books  when  they  are  in  the 
custody  of  an  officer  in  the  state.  State  ex  rel.  Richardson  v.  Swift,  7  Houst. 
(Del.)  137.  And  they  will  enjoin  the  carrying  on  of  an  ultra  vires  undertaking 
within  the  state  when  all  the  property  and  the  directors  are  within  the  state. 
Richardson  v.  Clinton  Wall  Trunk  Mfg.  Co.,  181  Mass.  580. 

Costs  —  Liability  of  Infant  to  Indemnify  Next  Friend.  —  The 
plaintiff  as  next  friend  of  the  defendant,  an  infant,  properly  instituted  and 
conducted  an  action  in  the  interest  of  the  defendant,  which  was  dismissed,  with 
costs  to  be  paid  by  the  next  friend.  The  plaintiff  brought  an  action  to  recover 
those  costs  from  the  infant.  Held,  that  the  plaintiff  can  recover.  Steeden  v. 
Walden,  [1910]  2  Ch.  393. 

Apart  from  statute  the  weight  of  authority  in  England  and  this  country  seems 
to  be  that  the  next  friend  is  liable  for  costs  in  the  first  instance.  Swain  v.  Fol- 
lows, 18  Q.  B.  D.  585;  Smith  v.  Gafard,  S3  Ala.  168.    However,  a  very  respect- 
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able  minority  hold  the  infant.  Crandall  v.  Slaid,  ii  Met.  (Mass.)  288;  Alhee 
V.  Winterink,  55  la.  184.  Since  the  next  friend  is  held  in  the  first  instance  in 
England,  the  principal  case  seems  clearly  right  in  allowing  this  action  over 
against  the  infant.  This  is  law  in  America.  Voorhees  v.  Polhemus,  36  N.  J.  Eq. 
456.  If  the  question  were  res  Integra  it  would  seem  best  to  hold  the  infant 
liable  for  costs  primarily,  as  he  is  the  real  party  in  interest.  The  next  friend  is 
merely  an  officer  of  the  court.  See  Davies  v.  Lockett,  4  Taunt.  765;  Klaus  v. 
State,  54  Miss.  644.  The  objection  that  the  next  friend  can  sue  without  the  in- 
fant's consent  raises  a  broad  question  of  poUcy,  whether  he  should  be  restrained 
by  imposing  liability  for  costs.  He  certainly  should  not  be  unduly  discouraged. 
Cross  V.  Cross,  8  Beav.  455.  The  infant's  interests  seem  sufficiently  guarded  by 
charging  the  next  friend  when  suits  are  improper.  Pearce  v.  Pearce,  9  Ves. 
Jr.  548;  Campbell  v.  Campbell,  2  Myl.  &  C.  25.  There  is  also  the  additional 
protection  that  the  court  may  remove  the  next  friend  whenever  his  conduct 
appears  questionable.  Robinson  v.  Talbot,  78  S.  W.  1108  (Ky.);  Barwick  v. 
Rackley,  45  Ala.  215. 

Criminal  Law  —  Appeal  —  Sentence  Increased  on  Appeal.  —  The 
Criminal  Appeal  Act  of  1907  provided  that  on  appeal  by  a  prisoner,  the  higher 
court  might  quash  the  original  sentence  and  pass  another  sentence  warranted 
in  law  by  the  verdict  (whether  more  or  less  severe).  The  prisoner  appealed 
from  a  sentence  of  twelve  years'  imprisonment  for  shooting  with  intent  to  mur- 
der. Held,  that  the  sentence  can  be  increased  to  fifteen  years.  Rex  v.  Simpson, 
74  J.  P.  533  (Eng.,  Ct.  Crim.  App.,  Oct.  24,  1910). 

Since  the  Enghsh  courts  have  no  power  to  declare  unconstitutional  an  act  of 
Parliament,  the  decision  is  unquestionably  correct.  In  this  country,  such  a 
statute  would  not  deprive  the  prisoner  of  Uberty  without  due  process  of  law,  for 
due  process  does  not  require  any  right  to  appeal.  Andrews  v.  Swartz,  156  U.  S. 
272.  Nor  would  it  violate  constitutional  provisions  against  double  jeopardy  in 
those  jurisdictions  which  allow  conviction  of  a  crime  of  higher  degree  (as  mur- 
der) on  a  new  trial  after  an  appeal  from  conviction  of  a  crime  of  lower  degree  (as 
manslaughter).  Trono  v.  United  States,  199  U.  S.  521.  See  19  Harv.  L.  Rev. 
300.  And  even  where  the  contrary  is  held,  a  strong  argument  might  be  made 
for  the  constitutionality  of  an  increased  sentence  for  the  same  crime  on  appeal 
or  on  a  new  trial.  The  statute  in  question  seems  a  most  sensible  one,  for  it  dis- 
courages frivolous  appeals  without  forbidding  meritorious  ones,  and  it  partially 
remedies  the  defect  in  our  system  of  criminal  law  of  denying  to  the  prosecu- 
tion a  right  of  appeal, 

* 

Dangerous  Premises  —  Liability  to  Trespassers  —  Injury  by  Vicious 
Animal.  —  The  plaintiff,  while  walking  across  the  defendant's  field,  was  in- 
jured by  the  defendant's  horse,  which  the  defendant  knew  to  be  vicious.  The 
public  had  been  accustomed  to  use  the  field  as  a  short  cut,  but  the  defendant  had 
at  times  objected.  The  defendant  had  given  no  notice  of  the  animal's  vicious 
character.  Held,  that  the  plaintiff  can  recover.  Lowery  v.  Walker,  55  Sol.  J. 
62  (Eng.,  H.  L.,  Nov.  9,  1910). 

American  courts  have  held  the  owner  of  a  vicious  animal  liable  in  such 
cases  on  the  theory  that  even  an  admitted  trespass  by  the  plaintiff  was  no  de- 
fense. Marble  v.  Ross,  124  Mass.  44;  Loomis  v.  Terry,  17  Wend.  (N.  Y.)  497. 
As  to  the  condition  of  the  premises  ordinarily,  the  landowner  owes  the  tres- 
passer no  duty.  Lary  Y. Cleveland, etc.  Ry.  Co., ']d)\nA.  2,'2S-  He  must  warn  the 
licensee,  however,  of  hidden  dangers  of  which  he  knows.  See  M^aenner  v.  Carroll, 
46  Md.  193.  The  line  between  the  hcensee  and  the  merely  technical  trespasser 
is  often  very  shadowy.  It  may  not  be  unreasonable,  therefore,  to  hold  the 
landowner  to  the  duty  of  giving  notice  of  danger.  But  the  further  considera- 
tion of  expediency  arises,  —  how  far  the  landowner  shall  be  restricted  in  the 
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beneficial  user  of  his  land  for  the  protection  of  those  who  come  upon  it  with- 
out right.  When  the  presence  of  the  trespasser  is  known,  or  ought  to  be  known, 
the  landowner  must  use  due  care  not  actively  to  injure  him.  Herrick  v.  Wixom, 
121  Mich.  384;  Fearons  v.  Kansas  City  Elevated  Ry.  Co.,  180  Mo.  208.  But 
where  the  defendant  does  not  himself  bring  force  to  bear  on  the  plaintiff,  the 
user  is  beneficial,  and  the  danger  contingent  and  remote,  the  wisdom  of  impos- 
ing such  HabiUty  on  the  landowner  is  questionable. 

Dead  '  Bodies  —  Nature  of  Right  in.  —  The  plaintiff  shipped  the  body 
of  her  deceased  son  by  the  defendants'  railway  and,  through  a  mistake  of  its 
servants,  the  body  was  put  off  at  the  wrong  station,  causing  delay  and  expense 
to  the  plamtiff.  This  action  was  for  damages  on  account  of  the  defendants' 
negHgence.  Held,  that  the  corpse  is  the  property  of  the  plaintiff,  subject  to 
limitations  upon  its  disposition  and  use,  and  that  she  can  recover  damages  for 
the  expenses  incurred.  Miner  v.  Canadian  Pacific  R.  Co.,  15  West.  L.  Rep.  161 
(Alberta,  Aug.  8,  1910),    See  Notes,  p.  315. 

Death  by  Wrongful  Act  —  Damages  in  Statutory  Action  —  Right 
of  Wife  not  Supported  by  Husband  to  Sue  for  His  Death.  —  The  plain- 
tiff's husband  deserted  her  shortly  after  their  marriage  and  thereafter  contrib- 
uted nothing  toward  her  support.  He  was  killed  by  reason  of  the  defendant's 
negligence,  and  the  plaintiff  brought  an  action  as  beneficiary  under  the  death 
statute.  The  court  directed  a  verdict  for  the  defendant.  Held,  that  the  case 
should  have  been  submitted  to  the  jury.  Ingersoll  v.  Mackinac  Ry.  Co.,  128 
N.  W.  227  (Mich.). 

In  such  a  case  the  rule  in  Michigan  is  to  allow  no  recovery,  if  no  pecuniary 
damage  is  shown.  Hurst  v.  Detroit  City  Ry.,  84  Mich.  539.  The  weight  of  au- 
thority gives  the  plaintiff  nominal  damages,  but  the  Michigan  rule  seems 
sounder.  The  death  statutes  are  framed  to  recompense  the  beneficiaries,  and 
if  there  is  nothing  for  which  to  recompense  them  there  should  be  no  action. 
There  is  a  pecuniary  damage  here  in  the  loss  of  the  action  which  the  wife  might 
have  brought  at  any  time  against  her  husband  to  force  him  to  support  her. 
The  loss  of  the  possibility  of  bringing  an  action  is  enough  to  create  a  reason- 
able probability  that  damage  has  been  suffered,  and  hence  presents  a  question 
for  the  jury,  even  though,  in  the  final  event,  they  should  find  that  the  wife 
would  probably  never  have  recovered  anything  from  the  deceased.  This  view 
is  supported  by  other  authority.  Baltimore  &°  Ohio  R.  Co.  v.  State,  81  Md.  371 ; 
International  &  Great  Northern  R.  Co.  v.  Culpepper,  19  Tex.  Civ.  App.  182. 

.  Divorce  —  Defenses  —  Delay.  —  A  husband,  after  an  invalid  divorce, 
married  again.  After  knowing  of  this  marriage  for  ten  years  the  first  wife  sued 
for  a  divorce,  charging  adultery  with  the  second  wife  within  the  last  year.  By 
statute  such  a  suit  must  be  brought  within  five  years  of  the  discovery  of  the 
offense,  or  if  the  defendant  committed  the  offense  outside  the  state,  within  five 
years  after  his  return.  Held,  that  a  divorce  be  granted.  Ackerman  v.  Ackerman, 
44  N.  Y.  L.  J.  1059  (N.  Y.,  Ct.  App.,  Nov.  22,  1910). 

The  majority  of  the  court  regarded  the  continuous  cohabitation  with  the 
second  wife  as  a  single  offense,  and  only  allowed  the  plaintiff  to  sue  because  the 
defendant  had  been  continuously  out  of  the  state.  Three  judges,  however, 
concurred  in  the  result  on  the  ground  that  each  act  of  adultery  constituted  a 
new  cause  of  action.  Strict  logic  favors  this  view,  but  on  the  authorities  the 
rule  seems  to  be  that  when  charged  with  notice  of  the  defendant's  adulterous 
intercourse,  although  that  relation  exists  at  the  date  of  the  suit,  the  plaintiff 
cannot  set  up  specific  acts  in  that  continuing  intercourse  as  a  ground  for  divorce 
after  the  statutory  period.  Valleau  v.  Valleau,  6  Paige  (N.  Y.)  207 ;  Butcher 
v.  Butcher,  39  Wis.  651.    The  delay  of  the  aggrieved  party  has  allowed  the 
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defendant's  unlawful  relation  to  attain  a  permanency  which  the  law  prefers  to 
protect  rather  than  disturb.  The  defendant  is  held  from  irregular  relations 
with  other  women  than  his  second  wife  by  the  fact  that  any  new  offense  will 
revive  his  first  wife's  cause  of  action.  Sewcdl  v.  Sewall,  122  Mass.  156.  See 
Cooke  V.  Cooke,  3  Swab.  &  Tr.  126. 

Electric  Wires  —  Application  of  the  Principle  of  Fletcher  v.  Ry- 
LANDS.  —  The  plaintiff,  a  steam  railway  company,  used  electric  wires  to  trans- 
mit signals,  etc.  The  defendant  on  a  private  right  of  way  alongside  began  to 
operate  an  electric  railway,  necessarily  using  so  strong  a  current  that  the 
plaintiff's  signal  system  was  interfered  with.  The  plaintiff  sought  to  enjoin  the 
defendant  from  operating  its  raUroad  without  devices  to  prevent  the  interfer- 
ence. Held,  that  the  injunction  wiU  not  be  granted.  Lake  Shore  &"  Michigan 
Southern  Ry.  Co.  v.  Chicago,  Lake  Shore,  b"  South  Bend  Ry.  Co.,  92  N.  E.  989 
(Ind.). 

The  court  refused  to  apply  Fletcher  v.  Rylands  because  that  case  has  been 
discredited  in  some  courts  of  this  country,  and  because  the  defendant  was  a 
quasi-public  corporation  legally  authorized  to  make  a  non-natviral  use  of  its 
land.  But  undoubtedly  the  defendant  had  collected  on  its  land  something 
likely  to  do  mischief,  and  was  allowing  it  to  escape  to  his  neighbor's  damage.  The 
real  answer  to  the  plaintiff's  claim  seems  to  be  an  affirmative  defense  of  justifi- 
cation. National  Telephone  Co.  v.  Baker,  [1893]  2  Ch.  186;  Cincinnati  Inclined 
Plane  Ry.  Co.  v.  City  &°  Suburban  Telegraph  Ass^n,  48  Oh.  St.  390;  Hudson 
River  Telephone  Co.  v.  Watervliet  Turnpike  &°  Ry.  Co.,  135  N.  Y.  393.  In  these 
cases  the  defendant  escapes  because  it  is  using  the  highway  as  it  is  legally  au- 
thorized to  do,  and  because  it  is  furthering  the  dominant  use  of  public  travel 
whUe  the  telephone  companies  are  m-aking  only  a  subordinate  use  of  the  high- 
way. And  so  in  the  principal  case  the  defendant,  although  not  making  use  of 
a  public  street,  was  conducting  in  a  reasonable  manner  a  business  essential  to 
the  community.  The  question  is  not  one  of  responsibility  but  of  justification. 
See  8  Harv.  L.  Rev.  200,  208. 

Evidence  —  General  Principles  and  Rules  of  Exclusion  —  Irrele- 
vancy: Violation  of  Municipal  Ordinance.  —  The  plaintiff  was  injured  by 
falling  into  a  hole  in  the  sidewalk  in  front  of  a  building  owned  by  the  defendant. 
A  municipal  ordinance  required  abutting  owners  to  keep  the  sidewalks  in  re- 
pair. In  an  action  to  recover  for  the  injury,  the  plaintiff  introduced  the  ordi- 
nance as  evidence  of  negligence.  Held,  that  the  evidence  was  improperly 
admitted.    English  v.  Kwint,  44  N.  Y.  L.  J.  847  (N.  Y.  App.  Div.,  Nov.  1910). 

Where  the  plaintiff  is  a  member  of  the  class  for  whose  benefit  the  ordinance 
was  passed,  nearly  all  jurisdictions  agree  that  the  violation  of  a  municipal  ordi- 
nance, if  it  is  the  proximate  cause  of  injury,  is  evidence  of  negUgence.  Hamil- 
ton V.  Minneapolis  Desk  Mfg.  Co.,  80  N.  W.  693  (Minn.);  Conrad  v.  Springfield 
Consolidated  Ry.  Co.,  88  N.  E.  180  (lU.).  Contra,  Louisville  &"  Nashville  R.  Co. 
V.  Dalton,  102  Ky.  290.  Some  courts  hold  it  to  be  negligence  per  se.  See  Pennsyl- 
vania Co.  V.  Hensil,  70  Ind.  569.  Others  consider  it  prima  facie  evidence  of 
negligence.  Chicago  b°  Joliet  Elec.  Ry.  Co.  v.  Freeman,  125  lU.  App.  318.  By 
the  weight  of  authority  it  is  simply  some  evidence  for  the  consideration  of  the 
jury.  Biesegel  v.  New  York  Central  R.  Co.,  14  Abb.  Prac.  (N.  Y.)  29.  Logically 
it  would  seem  to  be  material  only  in  cases  where  reliance  on  the  observance  of 
the  ordinance  would  justify  a  relaxed  standard  of  care  on  the  plaintiff's  part, 
and  knowledge  of  such  reliance  would  increase  the  defendant's  duty  to  take 
care.  Phila.  &°  Reading  R.  Co.  v.  Ervin,  89  Pa.  St.  71.  In  the  principal  case, 
the  ordinance  was  not  designed  to  protect  the  members  of  the  public.  City  of 
Hartford  v.  Talcott,  48  Conn.  525.  Its  purpose  was  to  secure  the  performance 
by  property-owners  of  a  duty  imposed  upon  the  city.    City  of  Keokuk  v.  Dis- 
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trict  of  Keokuk,  53  la.  352.  The  defendant  remained  only  under  the  common- 
law  duty  not  to  create  an  obstruction  or  defect  in  the  sidewalk.  Hence  the 
court  held  rightly  that  the  violation  of  the  ordinance  is  of  no  evidential  value 
on  the  question  of  negligence. 

Evidence  —  Similar  Facts  and  Occurrences  —  Habit.  —  In  an  action 
for  arrears  of  wages,  the  defendant  offered  evidence  that  it  was  his  habit  to  pay 
his  laborers  at  regular  intervals.  There  was  no  other  evidence  of  payment. 
Held,  that  the  evidence  is  inadmissible.  Moyer  v.  Berndi,  19  Pa,  Dist.  R.  869 
(Pa.,  C.  P.,  Berks  Co.).    See  Notes,  p.  312. 

Good  Will  —  Restrictions  on  Vendor.  —  Two  months  before  the  ter- 
mination of  a  trade  partnership,  two  of  the  partners  sold  to  the  third  their  in- 
terest in  the  assets,  good  will,  and  other  property  of  the  firm.  The  purchaser 
understood  that  the  retiring  partners  were  to  engage  in  a  competitive  business 
and  the  price  paid  was  only  slightly  greater  than  the  book  value  of  the  property 
transferred.  The  purchaser  sought  to  enjoin  the  vendors  from  soliciting  the 
trade  of,  or  dealing  with,  the  customers  of  the  old  firm.  Held,  that  they  will 
be  enjoined  from  soliciting  the  trade. of  the  old  customers  but  not  from  dealing 
with  them.    Von  Bremen  v.  MacMonnies,  200  N.  Y.  41.   See  Notes,  p.  311. 

Homicide  —  Responsibility  for  Death  Caused  by  Fright.  —  The 
prisoner  assaulted  A,  and  thereby  so  frightened  A's  mother-in-law,  who  was 
near  by,  that  she  died  from  the  shock.  Held,  that  the  prisoner  was  rightly  con- 
victed of  manslaughter.    Ex  parte  Heigho,  no  Pac.  1029  (Idaho). 

The  early  English  law  did  not  hold  responsible  one  whose  unlawful  act 
caused  death  by  fright  alone,  i  Hale,  Pleas  of  the  Crown,  429.  This  was 
probably  due  to  a  fear  of  encouraging  prosecution  for  witchcraft.  See  Stephen, 
Dig.  Crim.  Law,  6  ed..  Art.  242,  n.  2.  Later  authority  holds  the  defendant 
responsible  in  such  a  case,  though  where  the  point  has  arisen  the  victim  was  the 
one  toward  whom  the  defendant's  threats  of  violence  were  directed.  Regina  v. 
Dugal,  4  Quebec  350.  The  principal  case  has  taken  the  next  logical  step  in 
applying  the  doctrine  of  the  later  cases  where  the  person  killed  is  not  the  in- 
tended victim.  It  may  be  difficult  to  prove  that  death  was  in  fact  the  result  of 
the  unlawful  act,  but  since  the  burden  is  on  the  state  to  prove  its  case  beyond  a 
reasonable  doubt,  the  difficvilty  of  proof  only  favors  the  prisoner.  Once  it  is 
estabhshed  that  the  defendant's  unlawful  act  has  in  fact  caused  death,  he  should 
be  responsible  whether  death  was  due  to  fright  or  to  physical  violence.  Cf. 
Regina  v.  Towers,  12  Cox  C.  C.  530. 

Husband  and  Wife  —  Contracts  between  Husband  and  Wife  —  Va- 
lidity OF  Separation  Agreements.  —  The  plaintiff  sued  for  himself  and  as 
trustee  of  the  defendant's  wife  on  a  bond,  given  to  secure  the  performance  of 
a  separation  agreement.  When  the  agreement  was  made,  to  avoid  scandal  and 
notoriety  the  defendant  and  his  wife  occupied  the  same  apartments  but  had 
ceased  to  have  sexual  intercourse.  Held,  that  the  bond  is  enforceable.  Levy 
v.  Goldsoll,  131  S.  W.  420  (Tex.,  Ct.  Civ.  App.). 

An  agreement  for  future  separation,  made  while  the  parties  are  living  to- 
gether, is  void,  but  an  agreement  made  after  a  separation  has  actually  taken 
place  is  valid.  Grime  v.  Borden,  166  Mass.  198.  See  15  Harv.  L.  Rev.  147. 
The  reason  for  this  doctrine  against  contracts  for  future  separation  is  that  it  is 
against  public  policy  to  encourage  married  people  to  live  apart.  See  Bowers  v. 
Hutchinson,  67  Ark.  15,  24.  That  reason,  of  course,  fails  where  the  parties 
have  already  parted.  But  the  cases  do  not  fix  any  rule  as  to  what  constitutes 
sufficient  present  separation  to  enable  a  valid  separation  agreement  to  be  made. 
In  the  prmcipal  case,  however,  it  is  obvious  that  the  parties  are  merely  nomi- 
nally living  together.    The  law  regards  very  highly  the  importance  of  marital 
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intercourse.  This  may  be  shown  by  the  fact  that  cohabitation  without  marital 
intercourse  does  not  necessarily  amount  to  condonation.  Guthrie  v.  Guthrie, 
26  Mo.  App.  566.  See  2  Bishop,  Marriage,  Divorce,  and  Separation,  §  280. 
And  Mr.  Bishop  even  contends  that  on  principle  refusal  of  copulation  should 
be  ground  for  divorce  for  desertion.  See  i  Bishop,  Marriage,  Divorce,  and 
Separation,  §§  1 676-1 683.  But  in  this  position  he  is  not  supported  by  au- 
thority.   Southwick  v.  Southwick,  97  Mass.  327. 

Husband  and  Wife  —  Rights  of  Wife  against  Husband  and  in  ms  Sepa- 
rate Property  —  Right  to  be  Reimbursed  for  Expenditures  for  Neces- 
saries.—  The  plaintiff,  a  married  woman,  having  been  abandoned  by  her 
husband  without  just  cause,  and  being  unable  to  procure  necessaries  on  his 
credit,  purchased  them  with  the  proceeds  of  her  labor  and  of  her  separate 
estate.  She  sought  to  recover  from  her  husband  the  amount  so  expended. 
Held,  that  the  plaintiff  can  recover,  being  subrogated  to  the  rights  of  the  persons 
who  furnished  the  necessaries.  De  Brauwere  v.  De  Brauwere,  44  N.  Y.  L.  J., 
Nov.  1910  (N.  Y.  Sup.  Ct.).    See  Notes,  p.  306. 

Interstate  Commerce  —  Control  by  States  —  Regulation  of  Rates 
OF  Interstate  Ferries. — A  New  Jersey  statute  of  1799  empowered  the 
boards  of  freeholders  to  fix  the  fares  to  be  charged  at  ferry  stations  within 
their  respective  counties.  The  board  of  Hudson  County  fixed  the  rates  to  be 
taken  by  ferries  plying  between  that  county  and  New  York  City.  Held,  that 
the  rates  are  valid.  Port  Richmond  6°  Bergen  Point  Ferry  Co.  v.  Board  of 
Chosen  Freeholders,  77  Atl.  1046  (N.  J.,  Sup.  Ct.). 

This  case  differs  in  its  facts  from  that  commented  upon  in  23  Harv.  L.  Rev. 
484  only  as  involving  a  New  York  instead  of  a  New  Jersey  ferry  corporation, 
its  charter  permitting  a  higher  charge  than  that  fixed  by  the  freeholders. 

Interstate  Commerce  —  What  Constitutes  Interstate  Commerce  — 
Breaking  of  Original  Package  by  Agent  for  Delivery.  —  A  corporation 
sent  a  box,  containing  various  packages,  from  a  foreign  state  to  the  defendant,  to 
deliver  the  packages  to  customers  whom  the  defendant  had  procured.  The 
defendant  opened  the  box  and  delivered  the  packages.  Certain  food  commod- 
ities were  under  weight,  and  the  defendant  was  prosecuted  by  the  state  for 
violating  the  state  pure  food  laws  in  delivering  them.  Held,  that  the  defendant 
was  engaged  in  interstate  commerce  and  so  not  subject  to  the  state  laws.  State 
V.  Eckenrode,  127  N.  W.  56  (la.). 

Courts  still  make  the  test  of  the  termination  of  an  interstate  shipment  whether 
the  original  package  has  been  broken,  yet  they  are  hedging  the  rule  about 
with  hmitations.  The  doctrine  is  wholly  abrogated  as  to  the  taxation  of  goods 
shipped  from  another  state.  American  Steel  b°  Wire  Co.  v.  Speed,  192 
U.  S.  500.  If  the  size  of  the  package  is  reduced  below  normal  for  the  purpose 
of  evading  state  regulation  the  shipment  is  held  not  subject  to  the  rule.  Austin 
V.  Tennessee,  179  U.  S.  343.  See  18  Harv.  L.  Rev.  530.  The  principal  case 
illustrates  another  such  exception.  Where  separate  packages  are  combined  in 
a  bundle  this  latter  is  the  original  package.  May  v.  New  Orleans,  178  U.  S. 
496.  Yet  where  such  bundle  is  sent  to  an  agent  who  breaks  and  delivers  the 
separate  packages  to  previous  purchasers  the  shipment  is  held  not  terminated 
until  actual  delivery.  The  result  would  be  different  if  the  consignee,  upon 
breaking  the  package,  were  free  to  dispose  of  the  individual  articles  as  he  chose. 
The  principal  case  seems  sound,  as  the  agent  is  merely  assisting  in  a  continuous 
shipment  to  the  purchaser.  Rearick  v.  Pennsylvania,  203  U.  S.  507.  These 
arbitrary  exceptions  to  the  original-package  doctrine  show  its  unsoundness  as 
a  hard  and  fast  rule,  and  that  it  is  becoming  merely  one  of  the  factors  to  be  con- 
sidered in  determining  whether  a  shipment  is  terminated. 
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Joint  Wrongdoers  —  Contribution.  —  In  a  common-law  action  against 
the  present  plaintiff,  X  had  recovered  full  damage  for  a  collision  in  which 
both  the  plaintiff's  vessel  and  the  defendant  vessel  were  at  fault.  The  plaintiff 
libelled  the  defendant  vessel  in  a  court  of  admiralty  for  contribution.  Held,  that 
it  can  recover.    The  Ira  M.  Hedges,  218  U.  S.  271. 

To  the  general  rule  that  the  doctrine  of  contribution  appUes  where  there  is 
joint  liability,  there  is  an  exception  when  the  parties  are  wilful  tortfeasors. 
Merryweather  v.  Nixan,  8  T.  R.  186.  There  is  no  such  exception,  however,  where 
the  party  seeking  contribution  is  only  technically  a  wrongdoer  and  not  really 
blameworthy;  for  example,  a  master  vicariously  liable  for  the  torts  actually 
committed  by  his  servant.  Thus,  if  there  are  several  masters  of  the  one  ser- 
vant and  one  pays  the  damages,  he  can  get  contribution  from  the  others. 
Wooley  V.  Batte,  2  C.  &  P.  417.  A  relation  of  master  and  servant  exists  be- 
tween those  who  operate  a  vessel  and  its  owner  or  charterer,  and  the  same 
reasoning  applies  to  the  liability  of  the  ship  itself.  The  principal  case  might 
also  be  supported  on  the  well-established  admiralty  rule  for  division  of  loss 
when  both  ships  are  at  fault,  regarding  the  damages  paid  to  X  as  a  part  of  the 
loss.    See  Nashua,  etc.  Co.  v.  Railroad,  62  N.  H.  159. 

Legacies  and  Devises  —  Payment  —  Interest  by  Way  of  Maintenance. 
—  A  father  bequeathed  ;^  15,000  to  each  of  his  sons  living  at  his  death  who 
should  attain  the  age  of  twenty-five,  and  a  further  similar  legacy  on  their 
reaching  thirty.  Held,  that  the  legacies  do  not  bear  interest.  In  re  Abrahams, 
55  Sol.  J.  46  (Eng.,_Ch.  Div.,  Nov.  3,  1910). 

Contingent  legacies  and  legacies  vested  but  payable  at  a  future  date  carry 
no  interest  until  payable.  Heath  v.  Perry,  3  Atk.  loi.  An  exception  arises 
on  bequests  of  this  land  to  an  infant  child;  for  the  court  "will  not  presume  the 
father  ...  so  unnatural  as  to  leave  a  child  destitute"  meanwhile,  and  ac- 
cordingly will  allow  interest  as  maintenance  from  the  testator's  decease. 
Incledon  v.  Northcote,  3  Atk.  430.  This,  however,  is  a  matter  of  presumed 
intention  and  not  a  vested  right.  In  re  George,  5  Ch.  D.  837.  See  In  re  Bowlby, 
[1904]  2  Ch.  685,  706.  Thus  it  is  defeated  by  a  separate  provision  for  main- 
tenance. Wynch  v.  Wynch,  i  Cox  Ch.  433.  But  no  case  is  found  where  a 
legacy  from  parent  to  child,  unaccompanied  by  distinct  maintenance,  which 
is  to  vest  or  be  paid  after  the  legatee  reaches  twenty-one  or  marries,  has  been 
held  to  carry  interest;  and  the  Chancery  Division  have  wisely  refused  to  shelter 
such  within  the  exception.  An  intermediate  provision  for  maintenance  is 
fairly  to  be  implied  where  fatherly  solicitude  postpones  the  fund  only  until  the 
age  of  majority  and  of  discretion;  but  no  such  implication  arises  in  gifts  to  men 
at  thirty. 

Malicious  Prosecution  —  Basis  of  Action  —  Malicious  Procuring  of 
Injunction.  —  The  defendant  maliciously  and  without  probable  cause  pro- 
cured an  order  restraining  the  plaintiff  from  selling  certain  property,  as  a  result 
of  which  the  plaintiff  lost  the  sale.  The  plaintiff  brought  an  action  for  mali- 
cious prosecution.  Held,  that  he  can  recover.  Kryszke  v.  Kamin,  128  N.  W. 
190  (Mich.). 

Although  the  statute  of  Marlbridge,  which  gave  full  costs  against  a  plaintiff 
pro  falso  clamore,  restricted  in  large  measure  the  ancient  common-law  right  of 
action  for  the  malicious  prosecution  of  any  civil  suit,  yet  an  action  could 
always  be  maintained  when  a  civil  proceeding  was  maliciously  prosecuted 
and  caused  some  special  damage  to  person  or  property,  beyond  the  ordinary 
costs  of  defense.  Goslin  v.  WUcock,  2  Wils.  K.  B.  302;  Redway  v.  Mc Andrew, 
L.  R.  9  Q.  B.  74.  See  SavUl  v.  Roberts,  12  Mod.  208.  Hence  the  decision  in  the 
principal  case  marks  no  departure  from  well  settled  principles.  Mitchell  v. 
Southwestern  R.  R.,  75  Ga.  398;  Newark  Coal  Co.  v.  Upson,  40  Oh.  St.  17. 
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A  fortiori  the  action  lies  in  those  numerous  jurisdictions  of  this  country  where, 
in  accordance  with  the  so-called  American  rule,  an  action  lies  for  the  malicious 
prosecution  of  a  civil  suit,  where  no  special  damage  ensues.  Closson  v.  Staples, 
42  Vt.  209.  That  this  old  common-law  right  of  action  is  distinct  from  the  remedy 
on  the  injunction  bond,  is  clear  both  on  principle  and  authority.  The  former 
arises  ex  delicto,  whereas  the  latter  is  dependent  solely  upon  the  terms  of  the 
contract  and  the  amount  of  recovery  is  limited  thereby.  Anderson  v.  Provident 
Life  d°  Trust  Co.,  26  Wash.  192 ;  Lawton  v.  Green,  64  N.  Y.  326.  Contra,  Gorton 
v.  Brown,  27  111.  489.    But  see  Crate  v.  KoMsaat,  44  111.  App.  460. 

Mandamus  —  Acts  Subject  to  Mattoamus  —  Election  of  Officer  at 
Will,  when  Office  is  Occupied.  —  A  board  of  justices  had  the  duty  of  elect- 
ing a  clerk,  removable  at  its  pleasure.  Certain  ineUgible  justices  voted,  con- 
verting what  would  otherwise  have  been  a  tie  between  A  and  B  into  a  pluraUty 
for  A,  and  A  entered  upon  the  office.  B  applied  for  a  writ  of  quo  warranto 
against  A  and  mandamus  against  the  justices,  requiring  them  to  elect  a  clerk. 
Held,  (i)  that  the  writ  of  quo  warranto  should  not  issue;  (2)  that  the  writ  of 
mandamus  should  issue.  The  King  {Roycroft)  v.  Justices  of  Schull,  etc.,  [1910] 
2  Ir.  601.    See  Notes,  p.  313. 

Mechanics'  Liens  —  Effect  of  Stop  Notice  avhen  Contractor  Sub- 
sequently Defaults.  —  The  plaintiff,  a  subcontractor,  served  a  stop  notice 
on  the  defendant,  the  owner,  at  a  time  when  the  instalments  due  from  the 
defendant  to  the  original  contractor  were  greater  than  the  amount  of  the  plain- 
tiff's claim.  The  contractor  subsequently,  defaulted,  and  the  defendant  com- 
pleted the  buUding  under  a  provision  in  the  contract.  The  cost  of  doing  so, 
with  the  instalments  paid  to  the  contractor  before  service  of  the  stop  notice, 
if  deducted  from  the  contract  price,  left  a  balance  smaller  than  the  plaintiff's 
claim.  Held,  that  the  plaintiff  can  recover  the  full  amount  of  his  claim.  Stone 
Post  Co.  V.  Corcoran,  77  Atl.  1031  (N.  J.,  Sup.  Ct.). 

Mechanics'  hens  on  realty  may  be  divided  into  two  classes:  those  attaching 
directly,  irrespective  of  the  contract  between  the  owner  and  buUder,  and  those 
where  the  subcontractor  is  subrogated  to  the  contractor's  claim.  See  Hunter  v. 
Truckee  Lodge,  14  Nev.  24.  In  case  of  the  contractor's  default  a  lien  of  the 
second  tj^e  attaches  only  to  the  extent  of  the  difference  between  the  cost  of 
completion  to  the  owner  and  the  amount  of  the  price  unpaid.  Van  Clief  v.  Van 
Vechten,  130  N.  Y.  571;  Campbell  v.  Coon,  149  N.  Y.  556.  The  New  Jersey 
statute  is  of  the  second  type.  N.  J.  Laws  of  1898,  c.  226.  It  contains,  how- 
ever, a  provision  giving  the  subcontractor  the  supplementary  remedy  of  a  lien 
on  the  amount  due  or  to  become  due  from  the  owner  to  the  contractor.  Fell  v. 
McManus,  i  Atl.  747  (N.  J.).  Cf.  Culver  v.  Fleming,  61  lU.  498.  This  lien 
may  exist  where  that  on  the  realty  could  not.  Bates  v.  Santa  Barbara  County, 
90  Cal.  543.  The  principal  case,  though  putting  the  subcontractor  in  a  better 
position  than  the  contractor  under  whom  he  claims,  is  in  line  with  previous 
New  Jersey  decisions  in  making  the  time  of  serving  the  notice  the  test  of  the 
subcontractor's  right.  See  Reeve  v.  Elmendorf,  38  N.  J.  L.  125;  Anderson  v. 
Huf,  49  N.  J.  Eq.  349.  It  is  not  unsupported  by  authority  elsewhere.  Russ 
Lumber  6*  Mill  Co.  v.  Roggenkamp,  35  Pac.  643  (Cal.).  But  see  Jorda  v.  Gobet, 
5  La.  Ann.  431.  And  it  seems  just  that  the  right,  once  accrued,  should  not  be 
defeated  by  the  contractor's  default. 

Police  Power  —  Regulation  of  Business  and  Occupation  —  Com- 
pulsory Incorporation  of  Banks.  —  A  statute  of  Nevada  made  unlawful  the 
transaction  of  a  banking  business  except  by  means  of  a  corporation.  Banking 
corporations  were  subject  to  regulation.  By  another  statute,  at  least  three 
persons  had  to  associate  to  form  a  banking  corporation.    Held,  that  the  statute 
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reqiiiring  incorporation  is  unconstitutional.    Marymont  v.  Nevada  State  Bank- 
ing Board,  iii  Pac.  295  (Nev.). 

For  a  discussion  of  the  principles  involved  in  this  case,  see  23  Harv.  L.  Rev.  629. 

Receivers  —  Liability  of  Foreign  Receiver  of  Insolvent  Corpora- 
tion FOR  Franchise  Tax.  —  An  insolvent  company,  incorporated  in  New 
Jersey  but  having  its  sole  of&ce  and  all  its  assets  in  Massachusetts,  was  in  the 
hands  of  a  receiver  appointed  by  the  federal  court  in  Massachusetts,  which  had 
permitted  him  to  carry  out  a  beneficial  contract.  A  heavy  franchise  tax,  con- 
stituting a  prior  claim  in  case  of  insolvency,  was  then  imposed  by  the  law  of 
New  Jersey.  Held,  that  the  court  will  not  direct  the  receiver  to  pay  the  tax. 
Franklin  Trust  Co.  v.  State  of  New  Jersey,  181  Fed.  769  (C.  C.  A.,  First  Circ). 

Penal  and  revenue  laws  are  of  no  extraterritorial  vahdity.  See  Ballon  v. 
Flour  Milling  Co.,  67  N.  J.  Eq.  188;  22  Harv.  L.  Rev.  292.  New  Jersey, 
therefore,  had  no  legal  claim  to  be  enforced  in  this  proceeding  (which,  it  should 
be  noted,  is  governed  by  the  general  rules  of  equity  and  does  not  come  under 
the  Bankruptcy  Act).  The  tax  claim  must  therefore  fail  unless  equitable  con- 
siderations induce  the  court,  in  the  exercise  of  its  discretion,  to  order  the  re- 
ceiver to  satisfy  the  demand.  But  the  arbitrary  character  of  this  tax  does  not 
commend  it  to  equity;  indeed  a  New  Jersey  court  has  itself  forecasted  the  pres- 
ent decision.  See  Ballou  v.  Flour  Milling  Co.,  supra,  191.  In  the  principal 
case  a  dissent  proceeds  upon  the  ground  that  fundamental  equitable  precepts 
urge  payment  here  as  a  return  for  the  privilege  of  exercising  the  franchise. 
The  assets,  however,  were  not  thereby  swelled;  and  cancellation  of  the  franchise 
would  not  have  prevented  the  carrying  out  of  the  beneficial  contract.  See 
Lothrop  v..  Stedman,  Fed.  Cas.  No.  8,519.  Thus  the  refusal  of  the  majority  to 
postpone  bond  fide  Massachusetts  creditors  to  the  state  of  New  Jersey's  claim 
appears  to  recognize  the  real  eqmty  of  the  situation. 

Rescission  —  Rescission  for  Fraud  or  Mistake  —  Representations 
Made  Through  Mercantile  Agency.  —  In  1903  the  plaintiff  bought  $5000 
worth  of  stock  in  the  X  Co.,  relying  on  a  report  of  its  financial  condition  made 
to  Dun  &  Co.,  a  mercantile  agency,  by  its  president,  who  knew  the  report  was 
materially  false.  The  plaintiff  was  not  a  subscriber  of  Dun  &  Co.'s,  but  ob- 
tained the  report  through  a  member  of  a  firm  which  was  a  subscriber.  In  1906 
the  plaintiff  learned  the  true  condition  of  the  X  Co.'s  finances,  offered  to  re- 
turn the  stock,  and  demanded  the  return  of  his  money.  Later  in  that  year  the 
company  was  adjudged  a  bankrupt.  Held,  that  the  plaintiff  is  entitled  to  prove 
for  $5000  with  interest  from  date  of  rescission.  Davis  v.  Louisville  Trust  Co., 
181  Fed.  10  (C.  C.  A.,  Sixth  Circ). 

It  is  established  law  that  a  defrauded  buyer,  after  a  "rescission  in  pais,"  may 
require  a  restoration  of  that  which  he  has  paid  the  seller,  i  Bigelow,  Fraud, 
75.  Usually  one  who  makes  a  representation  owes  no  duty,  except  to  the  per- 
son to  whom  he  is  communicating  it,  to  tell  the  truth.  Western  Union  Tel. 
Co.  V.  Schriver,  141  Fed.  538.  However,  where  reports  are  filed  for  the  purpose 
of  being  consulted  by  the  public,  they  are  representations  to  any  one  who  may 
consult  them.  Warfield  v.  Clark,  118  la.  69.  This  is  at  least  partially  true 
when  a  report  is  filed  with  a  mercantile  agency.  Tindle  v.  Birkett,  171  N.  Y. 
520;  National  Bank  of  Merrill  v.  ///.  dr  Wis.  Lumber  Co.,  loi  Wis.  247.  See  15 
Harv.  L.  Rev.  158.  Hence  in  the  principal  case  there  would  have  been  no 
doubt  on  the  authorities  had  the  report  been  secured  directly  from  the  mercan- 
tile agency.  And  the  case  seems  clearly  right  on  principle  and  authority  in 
holding  that  no  different  rule  applies  because  the  plaintiff  was  not  a  subscriber 
to  the  mercantile  agency,  but  got  the  representation  indirectly.  See  Genesee 
County  Savings  Bank  v.  Mich.  Barge  Co.,  52  Mich.  164;  Emerson  v.  Detroit 
Steel  b°  Spring  Co.,  100  Mich.  127;  Bedford  v.  Bagshaiv,  4  H.  &  N.  53S,  548; 
Scott  V.  Dixon,  29  L.  J,  Exch.  62. 
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Sales  —  Time  of  Passing  of  Title  —  Cash  Sales:  Waiver  of  the 
Condition  by  Delivery.  —  A,  intending  a  cash  sale,  deKvered  to  B  a  ware- 
house receipt  representing  the  goods,  and  accepted  in  exchange  a  check, 
which  was  subsequently  dishonored.  B  transferred  the  warehouse  receipt  to 
C,  a  bond  fide  purchaser.  Held,  that  C  acquired  an  indefeasible  title.  Ammon 
V.  Gamble-Robinson  Commission  Co.,  127  N.  W.  448  (Minn.). 

A  agreed  to  sell  B  for  cash  two  guns,  which  he  delivered  to  B  in  return  for  a 
check,  which  was  later  dishonored.  B  sold  the  guns  immediately  to  C,  who 
had  no  notice.  Held,  that  C  acqvdred  no  title.  Johnson  v.  lankovetz,  no  Pac. 
398  (Or.). 

For  a  discussion  of  the  principles  involved,  see  23  Harv.  L.  Rev.  69. 

Suretyship  —  Surety's  Defenses:  Absence,  Extinction,  or  Suspen- 
sion OF  THE  Principal  Obligation  —  Estoppel.  —  In  exchange  for  a  re- 
newal note  on  which  the  defendant's  name,  as  surety,  was  forged,  the  plaintiff, 
the  payee,  marked  "paid"  and  returned  to  the  maker  a  note,  signed  by  the 
defendant  as  surety.  The  maker  told  the  defendant  that  the  note  was  paid,  and 
had  been  returned  to  him.  After  the  original  note  had  matured,  the  maker 
became  insolvent.  The  plaintiff  then  sued  the  defendant  as  surety  on  the 
original  note.  Held,  that  he  cannot  recover.  Reints  b°  De  Buhr  v.  Uhlenhopp, 
128  N.  W.  400  (la.). 

The  acceptance  of  a  renewal  note,  which  is  unenforceable  because  of  forgery, 
does  not  discharge  the  surety  on  the  original  obligation.  See  17  Harv.  L.  Rev. 
205.  But  this  case,  relying  upon  a  doctrine  of  estoppel  laid  down  in  an  earlier 
Iowa  case,  holds  that  if  in  reUance  upon  the  surrender  of  the  original  note  the 
surety  is  lulled  into  security  and  does  not  take  steps  to  protect  himself,  and  there- 
by is  actually  prejudiced,  the  creditor  is  estopped  thereafter  to  proceed  against 
him.  Kirby  v.  Lmidis,  54  la.  150.  The  fallacy  in  this  argument  is  that  the 
creditor  has  made  no  misrepresentation,  no  unequivocal  statement,  upon  which 
the  surety  is  justified  in  relying.  When  the  creditor  surrendered  the  original 
note,  in  effect  all  that  he  said  was  that  he  thought  he  had  been  paid,  but  that 
if  the  renewal  note  was  not  good,  he  would  hold  all  parties  to  the  original  obli- 
gation. Any  stronger  statement  than  that  by  the  principal  to  the  surety  is 
unauthorized  by  the  creditor.  And  a  mere  statement  by  the  principal  that  the 
note  is  paid  cannot  be  relied  upon  by  the  surety.  Town  oj  Sullivan  v.  Clug- 
gage,  21  Ind.  App.  667. 

Taxation  —  Where  Property  May  be  Taxed  —  Taxation  by  State 
OF  Domicile  of  Gifts  Made  Abroad.  —  A,  domiciled  in  Wisconsin,  went  into 
Illinois  and  there  conveyed  to  an  lUinois  trust  company  certain  personal  prop- 
erty, in  trust  for  himself  for  life,  and  then  for  his  sons.  The  property  was 
then  and  at  all  times  in  lUinois.  A  Wisconsin  statute  taxed  all  transfers  of 
property  by  a  resident  made  "in  contemplation  of  the  death  of  the  grantor, 
vendor,  or  donor,  or  intended  to  take  effect  in  possession  or  enjoyment  at,  or 
after,  such  death."  Held,  the  property  was  subject  to  the  tax.  In  re  Buller's 
Estate,  128  N.  W.  109  (Wis.).    See  Notes,  p.  307. 

Vested,  Contingent,  and  Future  Interests  —  Covenant  to  Pay  Life 
Annuity  —  Apportionment  between  Capital  and  Income.  —  A  testator 
who  had  covenanted  to  pay  an  annuity  bequeathed  the  proceeds  of  the  sale  of 
his  residuary  estate  upon  successive  trusts  for  certain  life  tenants  and  remain- 
dermen. Held,  that  the  successive  instalments  of  the  annuity  must  be  borne 
by  income  and  capital  as  follows:  calculate  what  sum,  if  set  aside  at  the  testa- 
tor's death,  would  with  simple  interest  at  three  and  one-half  per  cent  to  the 
day  of  payment  have  met  the  particular  instalment;  charge  that  sum  to  capital 
and  the  balance  to  income.   In  re  Poyser,  [1910]  2  Ch.  444.    See  Notes,  p.  309. 
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Waters  and  Watercourses  —  Appropriation  —  Beneficial  Use.  —  The 
complainant  improved  both  sides  of  a  stream  as  a  summer  resort,  the  chief 
attractions  of  which  were  the  vegetation  and  fohage.  These  owed  their  exist- 
ence solely  to  the  water  from  the  stream.  By  a  provision  of  the  state  constitu- 
tion, appropriations  to  beneficial  uses  are  protected.  Held,  that  the  complainant 
has  made  an  appropriation  to  a  "beneficial  use."  Cascade  Town  Co.  v.  Empire 
Water  &°  Power  Co.,  i8i  Fed.  loii  (Circ.  Ct.,  D.  Colo.). 

The  doctrine  of  prior  appropriation  arose  through  the  sanction  given  by 
courts  and  legislatures  to  miners'  customs,  which  were  adopted  from  the  neces- 
sity for  an  assured  proprietorship  of  water,  and  the  consequent  inapplicability 
to  an  arid  region  of  the  common-law  rule  governing  riparian  rights.  Jennison 
V.  Kirk,  98  U.  S.  453;  Reno  S.  Works  v.  Stevenson,  20  Nev.  269.  See  Pomeroy, 
I/AW  of  Water  Rights,  §  15.  With  the  increasing  needs  of  the  community, 
the  purposes  to  which  water  might  be  appropriated  became  more  numerous. 
Hammond  v.  Rose,  11  Colo.  524  (irrigation);  McDonald  6°  Blackburn  v.  Bear 
River,  etc.  Co.,  13  Cal.  220  (milUng).  But  a  diversion  with  no  intent  to  put  the 
water  to  some  immediate  use  was  never  recognized  as  a  valid  appropriation,  for 
the  same  reasons  that  gave  rise  to  the  doctrine.  Combs  v.  Agricultural  Ditch  Co., 
17  Colo.  146  (specxilation) .  Aside  from  such  instances,  situations  calling  for  the 
enunciation  of  some  general  principle  to  determine  with  more  exactness  the  mean- 
ing of  "beneficial  uses  "  have  rarely  presented  themselves  to  the  courts.  The 
decision  of  the  principal  case  points  to  the  conclusion  that  the  proper  test  is 
the  reasonableness  of  the  use,  with  reference  to  all  the  surrounding  circumstances, 
thus  following  the  analogy  of  the  common-law  principles  governing  riparian 
rights.    Lawrie  v.  Silsby,  82  Vt.  505;  Elliot  v.  Fitchburg  R.  Co.,  64  Mass.  191. 

Wills  —  Undue  Influence  —  Burden  of  Proof.  —  The  will  of  the  tes- 
tatrix gave  practically  all  of  her  property  to  her  brother,  who  was  her  business 
adviser.  A  son,  for  whom  the  testatrix  said  she  would  provide,  received  $10. 
The  testatrix  executed  the  will  on  her  deathbed  and  was  so  sick  that  she  could 
neither  read  nor  write.  A  few  days  before  the  execution  of  the  wUl,  the  testa- 
trix gave  all  of  her  cash  on  hand  to  her  brother.  Held,  that  the  proponent  has 
the  burden  of  rebutting  the  presumption  of  undue  influence.  In  re  Everett's 
Will,  68  S.  E.  924  (N.  C). 

Two  weeks  after  making  his  first  will,  the  testator  executed  a  second,  leav- 
ing all  of  his  property  to  his  attorney.  The  attorney's  partner  drew  the  will. 
The  attorney  made  a  declaration  of  trust  in  favor  of  some  of  the  legatees  of  the 
first  will.  Held,  that  the  burden  of  proving  undue  influence  is  on  the  contest- 
ant.   Mordecai  v.  Canty,  68  S.  E.  1049  (S.  C). 

The  existence  of  a  confidential  relation  between  the  parties  to  a  gift  or  con- 
tract inter  vivos  raises  a  presumption  of  undue  influence.  Archer  v.  Hudson, 
7  Beav.  551;  Burnham  v.  Heselton,  82  Me.  495.  The  natural  influence  of  a 
fiduciary  exerted  to  obtain  a  benefit  for  himself  is  regarded  by  equity  as  un- 
due. See  Parfitt  v.  Lawless,  L.  R.  2  P.  &  D.  462.  As  to  wiUs,  influence  to  be 
undue  must  amount  to  coercion,  such  as  to  destroy  the  testator's  free  agency. 
Hall  V.  Hall,  L.  R.  i  P.  &  D.  481 ;  Wingrove  v.  Wingrove,  11  P.  D.  81.  That  no 
presumption  of  undue  influence  exists  in  the  case  of  wills  is  the  rule  of  the  ma- 
jority of  courts.  Micheal  v.  Marshall,  201  111.  70;  Baldwin  v.  Parker,  99  Mass. 
79.  Contra,  Morris  v.  Stokes,  21  Ga.  552,  575.  The  distinction  is  that  whereas 
it  is  unhkely  that  one  should  strip  himself  of  property  during  his  lifetime,  it  is 
most  natural  that  a  testator  should  make  his  will  in  favor  of  those  with  whom 
he  is  in  confidential  relation.  In  re  Sparks,  63  N.  J.  Eq.  242.  The  strong 
facts  of  the  North  Carolina  case  may  make  the  actual  decision  correct.  A  sim- 
ilar previous  case  in  the  same  state  proceeds  on  grounds  in  accord  with  the 
weight  of  authority.  Downey  v.  Murphey,  i  Dev.  &  B.  82  (N.  C).  In  any 
event,  a  presumption  does  not  shift  the  burden  of  proof,  but  merely  the  burden  of 
going  forward  with  the  evidence.    Thayer,  Prel.  Treat.  Evid.  380-384,  575. 
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The  High  Court  of  Parliament  and  its  Supremacy.  An  Historical  Essay 
on  the  Boundaries  Between  English  Legislation  and  Adjudication  in  Eng- 
land. By  Charles  Howard  Mcllwain.  New  Haven:  Yale  University 
Press.     1910.    pp.  xiv,  408. 

It  is  a  great  mistake  to  say  that  learning  makes  no  progress.  This  work  is  a 
study  of  that  side  of  the  EngUsh  Parhament  which  is  and  always  has  been  the 
highest  court  in  the  kingdom;  and  incidentally  of  the  later  growth  of  Parlia- 
ment as  a  law-making  body,  its  legislative  side  increasing  as  its  judicial  side 
disappeared.  On  several  luminous  thoughts,  such  as  the  modernity  of  the  sharp 
distinction  between  legislative  and  judicial,  between  law  making  and  law 
declaring,  little  known  or  considered  in  early  England;  on  the  importance  of 
using  words,  not  as  we  know  them,  with  their  modern  connotations,  but  as 
known  to  our  ancestors,  thus  not  distorting  ancient  institutions  into  modern 
ones;  Professor  Mcllwain  has  based  a  study  which,  wholly  in  the  hne  of  modern 
thought,  is  yet  far  away  from  the  position  of  Blackstone  or  even  later  com- 
mentators, and,  I  think,  no  less  accurate  for  being  more  profound.  In  his 
preface  the  writer  notes  the  absence  of  law  making  in  early  England,  even  after 
the  Conquest,  "the  law  was  declared  rather  than  made.  .  .  .  Was  a  body  of 
custom  which  in  time  grew  to  be  looked  upon  as  a  law  fundamental."  And 
much  of  the  book  is  given  to  showing  how  ancient  is  the  principle  that  statutes 
inconsistent  with  this  fundamental  law  might  be  void;  so  declared,  if  not 
always  by  an  ordinary  court,  at  least  by  the  high  coxirt  of  Parhament,  and  not 
necessarily  that  Parliament  which  enacted  the  rule  in  question.  In  these 
earUest  times  there  was  absolutely  no  distinction,  or  even  understanding,  of 
the  differences  between  governmental  activity,  as  legislative,  judicial,  or  ad- 
ministrative. Parhament  participated  in  all  these  functions.  The  law  resides 
in  the  people,  and  the  judges  speak  the  law;  thus  it  is  the  law  of  a  court,  the 
law  expressed  by  the  suitors,  in  the  court  behind  a  great  man's  castle  (hence 
the  name  of  court  —  curia)  is  the  law  of  the  people  legitimately  expressed, 
"judge-made"  in  the  oldest  times;  and  Acts  of  Parliament  were  merely  the 
similar  judgments  of  another,  if  higher,  court.  The  writer  is  careful  to  state 
that  he  does  not  mean  to  follow  his  investigations  into  America;  but  does  not 
refrain  at  the  proper  point  from  a  luminous  suggestion,  as  that  —  "It  may  well 
be  doubted  whether  the  doctrine  of  parliamentary  sovereignty  in  any  form  that 
means  much  can  long  survive  the  triumph  of  democracy  "  (p.  xv).  The  House 
of  Lords  itself  is  at  the  moment  demanding  a  referendum  in  England.  Further- 
more, the  adoption  of  the  referendum  and  of  authoritative  instructions  will  not 
only  do  away  with  sovereign  parliament  but  with  party  lines,  —  with  the  old 
two-party  system.  So  may  we  hope  at  last  to  follow  Washington's  warning 
against  parties  —  "The  common  and  continual  mischiefs  of  the  spirit  of  party 
are  sufficient  to  make  it  the  interest  and  duty  of  a  wise  people  to  discourage  and 
restrain  it"  (p.  xvii). 

It  is  a  vexatious  habit  of  reviewers  to  seem  to  add  learning  of  their  own,  or 
at  least  to  differ,  albeit  in  minor  particulars,  from  the  learning  set  before  them; 
but  the  reader  primarily  wishes  to  know  what  is  in  the  book,  not  other  people's 
differences,  however  excellent.  Professor  Mcllwain's  book  is  devoted  to  five 
chapters;  an  introduction  wherein  he  treats  of  written  constitutions,  of  judicial 
review  of  legislation,  the  transfer  of  this  notion  to  America,  the  source  of  law 
making  in  early  England  —  upon  which  he  takes  what  we  may  call  the  English 
rather  than  the  Roman  or  Norman  view  —  the  growth  and  nature  of  the  Great 
Council,  the  nature  also  of  Magna  Carta  which  "is  first  of  all  a  feudal  document 
and  not  a  national  one  "  (p.  14),  the  growth  of  the  King's  courts,  the  differences 
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between  them  and  the  Council,  the  meaning  of  the  word  "Parliament"  and  of 
the  thing  itself  and  the  superseding  of  its  jurisdiction  by  that  of  the  House  of 
Lords.  The  second  chapter  is  upon  "The  Fundamental  Law";  the  third  and 
longest,  "Parliament  as  a  Court";  the  fourth  upon  "The  Relations  of  'Judi- 
ciary' and  'Legislature'";  and  the  fifth  is  entitled  "The  Political  History  of 
Parliamentary  Supremacy." 

Like  most  writers  to-day  Professor  Mcllwain  finds  the  common  law  a  people's 
law,  not  the  order  of  a  sovereign,  even  of  a  sovereign  Parliament.  "The  com- 
mon law  was  thus  in  the  main  the  product  of  a  court,  not  of  a  legislature  " 
(p.  44).  Inquests  may  declare  the  customs  of  the  realm,  assizes  adjudge  them, 
but  it  is  a  long  time  before  the  assize  becomes  a  statute  or  is  recognized  as  such. 
The  charters  of  the  Norman  kings  profess  always  to  secure  rights  already  ex- 
isting; the  assizes  relate  to  matters  of  procedure.  "Such  customary  laws  as 
these,  declared  by  inquest  or  by  Council,  hardly  ever  ostensibly  altered,  with  no 
assignable  beginning,  must  almost  of  necessity  in  process  of  time  acquire  a  char- 
acter of  inviolability."  .  .  .  "In  this  process  of  development,  the  idea  of  the 
traditional  law  is  never  lost.  At  first  it  may  be  the  privileges  of  the  few  that  are 
treasured  as  inalienable  and  fundamental,  but  even  these  '  liberties,'  though 
they  may  at  first  be  actually  licenses  to  oppress  the  mass  of  the  people,  are  in 
a  future  time  to  prove  the  greatest  inheritance  of  the  nation.  For  these  liberties 
are  rights,  and  rights  imply  an  immunity  from  arbitrary  authority  of  which  the 
nation  may  avail  itself  when  it  has  come  into  being.  They  carry  with  them 
the  idea  of  government  under  law  instead  of  limitless  discretion"  (pp.  52-53). 
The  author  wisely  notes  that  one  of  the  confirmations  of  the  Charters,  that  of 
1368,  is  in  these  words:  "It  was  'assented  and  accorded,  That  the  Great 
Charter  and  the  Charter  of  the  Forest  be  holden  and  kept  in  all  points;  and 
if  any  Statute  be  made  to  the  contrary,  that  shaU  be  holden  for  none  '  "  (p. -59). 
It  is  only  recently  that  the  learning  of  American  constitutional  la^A^ers  has 
progressed  beyond  Gladstone's  trite,  shallow,  and  misleading  dictum.  Many 
later  instances  are  given,  many  examples  of  a  fundamental  law  recognized  not 
only  in  the  decisions  of  high  courts  of  the  Parliament  but  in  statutes  as  well. 
Even  in  Bracton's  time  there  was  a  body  of  law  that  the  king  could  not  alter, 
and  it  is  only  since  the  radical  thought  of  the  Revolution  that  the  same  may 
not  be  said  of  Parliament.  In  vain  could  Richard  II  say  his  "laws  were  in  his 
mouth";  in  vain  James  I  say,  "although  we  have  never  studied  the  common 
law  of  England,  yet  are  we  not  ignorant  of  any  points  which  belong  to  a  king 
to  know  "  (p.  80).  And  again  to  his  Parliament  in  1607,  "Let  your  Lawes  be 
looked  into  for  I  desire  not  the  abolishing  of  the  Lawes,  but  onley  the  clearing 
and  sweeping  off  the  rust  of  them"  (p.  74).  "Where  the  statutes  have  not 
altered  the  positive  law,"  says  Noy,  "but  have  only  increased  or  decreased  the 
punishment  thereof,  they  have  done  great  good,  but  where  they  have  altered 
the  common  law  in  substance,  they  have  done  great  harm"  (p.  74).  The  com- 
mon law  remained  the  victor.  "The  clause  in  the  Act  of  Settlement  which 
changes  the  tenure  of  judges  (to  a  life  tenure)  is  justly  regarded  as  one  of  the 
most  important  parts  of  the  Revolution  settlement.  When  the  settlement  of 
questions  involving  almost  the  very  existence  of  the  state  depended  upon  the 
bare  decision  of  the  King's  judges,  and  their  own  tenure  of  office  upon  the  favor 
of  the  King,  it  is  not  strange  that  the  oracles  were  sometimes  suspected.  .  .  . 
When  the  King  coiild  descend  to  personal  encounter  with  one  of  them,  '  looking 
and  speaking  fiercely  with  bended  fist,  offering  to  strike  him,'  because  that 
judge  '  humbly  prayed  the  King  to  have  respect  to  the  Common  Lawes  of  his 
land,'  it  is  little  wonder  that  even  the  inflexible  Coke  should  fall  '  flatt  on  all 
fower '  and  humbly  beg  the  King's  pardon  and  compassion." 

Perhaps  the  most  novel,  hence  to  the  ordinary  reader  the  most  profound  of 
these  essays  is  that  upon  Parliament  as  a  Court,  to  which  the  reader  can  only  be 
referred  as  the  best  present  monograph  on  this  little  understood  subject.  It 
covers  148  pages,  being,  indeed,  the  greater  part  of  the  book. 
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The  fourth  chapter  on  "The  Relations  of  'Judiciary  '  and  '  Legislature,'"  is 
closely  connected  with  it.  "The  idea  that  law  can  be  made  is  also  very  modem " 
(p.  300).  Parliament,  therefore,  was  far  more  a  court  than  a  legislature;  this 
is  the  fundamental  thought;  and  the  antithesis  between  the  English  and  the 
American  Constitutions  is  more  lucidly  explained  than  in  most  books.  The 
predominance  is  pointed  out,  in  America,  of  the  old  notion  that  there  was  a 
constitution,  a  fundamental  law  above  the  legislatures  protecting  the  people, 
shown  in  many  subjects  and  writings  before  the  Revolution,  notably  the  words 
of  James  Otis  —  "An  act  against  the  constitution  is  void"  in  his  arguments 
against  writs  of  assistance;  "and  there  it  was  destined  [the  older  theory]  to 
continue  and  influence  the  course  of  government  and  the  decisions  of  courts  for 
generations;  but  in  England  the  Ufe  had  gone  out  of  the  theory,  and  parliamen- 
tary omnipotence  occupied  the  whole  field"  (pp.  309-310).  There  is  some 
very  fresh  and  needed  writing  on  the  neglected  subject  of  the  constitutional 
basis  of  the  doctrine  against  the  delegation  of  the  legislative  power,  of  the 
reasons  why  continental  countries  adopt  administrative  law,  and  England  and 
ourselves,  until  very  recently,  rejected  it.  "The  outcry  over  the  '  forty  days' 
tyranny '  in  1776,  when  Chatham  by  an  Order  in  Council  laid  an  embargo  on 
grain,  showed  the  feeling  of  Parliament  on  such  matters.  The  present  agita- 
tion in  the  United  States  over  '  Government  by  Commission  '  is  due  in  part  to 
a  similar  feeling."  The  separation  of  the  powers  is  also  discussed;  one  of  the 
principles  which  Continental  countries  have  taken  over,  from  Montesquieu, 
and  so  completely  that  in  them  the  courts  may  not  judge  between  the  constitu- 
tion and  the  law;  and  there  is  a  valuable  note  upon  the  delegation  of  power  by 
Parliament  (p.  318)  —  "The  feeling  in  the  United  States  against '  Government 
by  Commission '  extends  not  merely  to  commissioners  appointed  without 
statutory  warrant,  but  also  to  those  based  upon  an  act  of  Congress.  This  in- 
volves the  constitutional  question  as  to  the  ability  of  Congress  to  delegate  its 
legislative  power,  a  subject  recently  much  discussed.  In  the  Parliaments  of 
the  Norman  period  this  question  could  hardly  arise.  Even  so  late  as  the  reign 
of  Edward  I,  we  have  found  the  Council  making  laws  after  the  rest  of  the  Par- 
liament had  gone  home." 

The  last  chapter  on  "The  Political  History  of  ParliJamentary  Supremacy," 
lasting  at  most  from  the  Revolution  to  the  present  Parliament,  and  of  an  actual 
sovereignty,  lasting  from  Hobbs  to  Austin  —  not  quite  so  long  —  is  mainly 
historical;  reaching  over  to  America  and  showing  how  for  once  a  lack  of  politi- 
cal theory,  a  poverty  of  new  political  ideas  prevented  Englishmen  from  grasp- 
ing the  idea  with  sufficient  rapidity  that  a  charter  of  a  trading  company  was 
not  an  adequate  bridle  for  an  English  commonwealth  beyond  the  seas.  "All 
this  furnished  a  remarkable  parallel  to  the  break-down  of  the  Roman  constitu- 
tion under  the  Republic,  caused  by  the  fiction  that  the  local  laws  of  a  city  could 
be  spread  thin  enough  to  do  duty  as  a  constitution  for  the  greater  part  of  the 
civilized  world "   (p.  365). 

So  we  may  close  this  review  of  a  most  interesting  book  with  one  of  its  lumi- 
nous apperceptions,  "There  is  no  gift  more  rare  than  the  power  to  interpret 
contemporary  events,  except,  possibly,  the  ability  to  understand  past  ones." 

r.  J.  s. 
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ADMINISTRATIVE   EXERCISE   OF   THE 
POLICE    POWER. 

[Continued.] 

II. 

Administrative  Orders  and  Execution. 

PRECAUTIONARY  regulation  cannot  always  afford  adequate 
protection  to  public  health  and  safety.  Many  acts  must  be 
prohibited  altogether,  irrespective  of  the  personal  quahfications  of 
those  who  would  undertake  them;  and  the  denial  of  permission  to 
proceed  obviously  cannot  guard  against  the  perils  which  arise  from 
natural  conditions  and  human  neglect.  The  exercise  of  the  police 
power  will  therefore  often  take  the  form  of  absolute  prohibition  and 
of  specific  commands  to  take  positive  remedial  action,  or  even  of 
such  action  by  governmental  authorities. 

Here,  as  in  precautionary  regulation,  the  importance  of  expert 
judgment  and  of  flexibility  in  the  law  induces  the  legislature  to 
vest  wide  powers  in  administrative  bodies.  The  discretion  so  vested 
may  consist  in  the  power  to  issue  general  regulations,  supplementing 
the  statute,  and  relating  to  designated  acts  or  conditions  wherever 
committed  or  existing  within  the  area  over  which  the  administra- 
tive authority  has  jurisdiction.  These  general  regulations  may  be 
unlimited  as  to  time,^  or  promulgated  only  for  some  temporary 
emergency.^  In  other  instances  the  statute  may  itself  condemn 
certain  physical  conditions,  and  vest  in  some  administrative  body 

1  State  V.  Speyer,  infra,  p.  344. 

*  Jew  Ho  V.  Williamson,  infra,  p.  341. 
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the  power  to  direct  the  alterations  to  be  made  by  specific  orders  in 
each  individual  case;  ^  or  the  board  may  be  authorized  to  select  the 
particular  property,  acts,  or  practices  assumed  to  be  hazardous,  and 
direct  such  discontinuance  or  modification  as  it  may  judge  neces- 
sary,^ Finally,  the  administration  may  be  empowered  to  take  ac- 
tion itself,  forcibly  interfering  with  person  or  property  to  apply 
the  necessary  remedy/ 

A.     Necessity  for  Notice  and  Hearing. 

(i)  General  Regulations.  —  Where  the  persons  affected  by  any 
regulation  or  order  cannot  be  definitely  known,  the  requirement 
that  they  must  have  notice  and  an  opportunity  to  be  heard  before 
its  issue  would  obviously  defeat  the  exercise  of  the  power  vested. 
Accordingly  the  granting  of  such  opportunity  is  not  deemied  a  pre- 
requisite to  the  issue  of  regulations  general  in  scope.  In  Belcher  v. 
Farrar  ^  it  was  held  that  the  order  of  the  board  of  health  prohibiting 
the  manufacture  of  kerosene  within  the  town  limits  was  not  invali- 
dated by  the  fact  that  it  was  passed  without  first  giving  notice  to 
those  engaged  in  carrying  on  the  trade. 

(2)  Special  Orders.  —  Often  the  order  of  the  board  will  relate 
only  to  a  named  individual.  The  legislature  may  itself  designate 
the  objects  or  acts  which  it  deems  dangerous,  and  leave  to  the  ad- 
ministrative body  only  the  power  to  specify  the  remedial  action 
to  be  taken  in  each  particular  case.  Here  there  is  no  inherent  reason 
why  the  individual  concerned  may  not  be  given  an  opportunity- 
to  be  heard.  But  here  also  such  opportunity  is  not  deemed  essen- 
tial to  due  process. 

The  statute  under  consideration  in  Health  Department  v.  Rector 
of  Trinity  Church  ^  required  that  all  houses  of  a  certain  description 
should  "upon  direction  of  the  board  of  health  "  be  suppHed  with 
water  "in  sufficient  quantity"  at  one  or  more  places  on  each  floor 
occupied  by  a  family.  The  owner  objected  that  the  order  of  the 
board  was  made  without  notice  to  him.  But  the  court  replied  that 
the  changes  might  have  been  ordered  specifically  by  the  legislature 

'  Health  Department  v.  Trinity  Church,  infra. 

*  Board  of  Health  v.  Copcutt,  infra,  p.  335. 

*  North  American  Cold  Storage  Co.  v.  Chicago,  infra,  p.  336. 
»  8  Allen  (Mass.)  325  (1864). 

,»  145  N.  Y.  32  (1895). 


ADMINISTRATIVE  EXERCISE  OF  TEE  POLICE  POWER.     335 

without  giving  notice  to  persons  to  be  affected  thereby,  and  as- 
serted that  the  fact  that  the  legislature  had  chosen  to  delegate  a 
certain  portion  of  its  powers  to  the  board  of  health  did  not  alter  the 
principle. 

The  order  in  this  case,  though  relating  to  an  individual  piece  of 
property,  was  not  in  the  nature  of  an  adjudication,  requiring  the 
ascertainment  of  facts  from  conflicting  evidence,  but  was  merely  the 
declaration  of  the  will  of  the  governing  authority,  —  the  making  of 
a  special  regulation  to  fill  in  the  details  of  the  statute,  which  by 
reason  of  the  flexibihty  of  its  requirements  may  be  regarded  merely 
as  an  amalgam  of  separate  statutes  passed  in  respect  to  each  mem- 
ber of  the  class  to  which  its  general  provisions  relate.  The  legisla- 
ture might  have  passed  a  special  enactment  for  each  tenement  house 
in  the  state;  so  that  the  court  was  clearly  Justified  in  applying  the 
same  principle  adopted  with  respect  to  regulations  more  general  in 
scope. 

(3)  Adjudications.  —  The  administrative  action  to  which  a  prop- 
erty owner  objects  may  consist  in  a  determination  or  adjudication 
that  dangerous  or  unsanitary  conditions  exist,  as  well  as  a  declaration 
of  the  remedial  action  deemed  necessary.  Where  the  property  ad- 
mittedly falls  within  the  ban  of  some  administrative  prohibition  be- 
cause of  certain  characteristics  inhering  in  all  property  of  the  same 
general  nature  or  devoted  to  the  same  general  purposes,  we  have 
merely  an  exercise  of  the  general  ordinance  power  already  con- 
sidered. But  when  the  owner  denies  that  his  estate  is  within  the 
iniquitous  class,  and  the  administrative  order  involves  a  determi- 
nation of  the  dispute,  or  where  it  is  based  on  conditions  peculiar  to 
the  individual  parcel,  we  have  action  commonly  deemed  to  be  of  a 
judicial  nature,  where  notice  and  an  opportunity  to  be  heard  is  sup- 
posed to  be  essential.  But  even  here,  the  doctrine  prevails  that  such 
notice  and  hearing  may  be  dispensed  with. 

In  an  action  for  penalties  for  violating  the  orders  of  a  board  of 
health  relative  to  the  destruction  of  a  certain  dam  and  a  bill  to  en- 
join further  violation,^  it  was  held  that  the  defendant  had  no  ground 
of  complaint  merely  because  the  order  which  decreed  the  destruc- 
tion of  his  particular  piece  of  property  was  passed  without  notice 
and  an  opportunity  to  be  heard.  The  same  court  refused  to  review 
the  proceedings  of  the  board  by  certiorari,  on  the  ground  that  it 

8  Board  of  Health  v.  Copcutt,  140  N.  Y.  12  (1893). 
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had  the  right  to  act  "upon  its  own  inspection  and  knowledge  of 
the  alleged  nuisance,"  and  could  obtain  its  information  "from  any 
source  and  in  any  way."  ^ 

But  in  all  these  instances,  the  issue  of  some  regulation  or  special 
order  is  in  itself  merely  a  threatened,  not  an  actual,  invasion  of  prop- 
erty right.  Where  it  is  not  to  be  enforced  without  first  giving  the 
owner  an  opportunity  to  comply  with  its  demands,  he  may  reach 
the  ear  of  some  chancellor  and  urge  other  reasons  for  enjoining  the 
enforcement  of  the  administrative  order,  than  that  it  was  issued 
without  granting  him  prior  audience.^'' 

(4)  Summary  Execution.  —  Meanwhile,  however,  the  danger 
which  the  administration  sought  to  avert  may  already  have  ac- 
crued. In  the  removal  or  destruction  of  conditions  dangerous  to  pub- 
lic health  and  safety,  prompt  action  is  often  of  the  utmost  necessity. 
The  administration  is  therefore  often  authorized  to  remove  or  de- 
stroy property  without  even  notifying  the  owner  that  any  action  is 
contemplated.  Such  summary  execution  is  not  improper  merely 
because  the  owner  had  no  prior  opportunity  to  take  action  himself 
or  to  dissuade  the  board  from  acting.^^ 

In  dismissing  a  bill  seeking  to  enjoin  health  officials  from  destroy- 
ing certain  poultry  in  cold  storage  without  first  giving  the  owner  an 
opportunity  to  be  heard  as  to  its  condition,  the  Supreme  Court 
refers  to  the  difficulty  of  guarding  against  the  peril  from  unwhole- 
some conditions  while  the  hearing  is  in  progress,  and  holds  that  in 
matters  relating  to  the  destruction  of  food  not  fit  for  human  use,  the 
question  whether  the  danger  to  the  public  health  is  such  as  to  require 
the  denial  of  this  preHminary  hearing  is  one  for  the  reasonable  dis- 
cretion of  the  legislature.^^  They  held  that  this  boundary  had  not 
been  transgressed,  in  spite  of  the  complainant's  plea  that  the  denial 
of  a  hearing  is  unnecessary  as  to  the  condition  of  food  in  cold 
storage,  which  can  do  no  harm  until  it  is  removed. 

The  owner  complained  also  that  he  was  not  permitted  to  carry 
on  his  ordinary  business  until  he  delivered  the  poultry  claimed  to  be 
diseased.    The  point  was  waived  in  order  to  secure  a  decision  simply 

^  People  ex  rel.  Copcutt  v.  Board  of  Health,  140  N.  Y.  i  (1893). 

1°  See  infra,  "Judicial  Review." 

"  This  power  vested  in  administrative  authorities  is  no  greater  than  that  exercised 
by  individuals.  A  private  individual  may  abate  summarily  a  public  nuisance  by  which 
he  is  specially  aggrieved.    See  cases  cited  in  Fields  v.  Stokely,  99  Pa.  St.  306  (18S2). 

^  North  American  Cold  Storage  Co.  v.  Chicago,  211  U.  S.  306  (1908). 
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as  to  the  omission  of  a  hearing;  but  the  court  observed  that  such 
action  would  seem  to  have  been  arbitrary  and  wholly  unnecessary. 
It  would  seem,  however,  that  if  authorized  by  the  statute,  it  should 
be  sustained.  When  the  owner  refuses  to  separate  the  bad  from 
the  good,  adequate  protection  requires  that  he  be  prevented  from 
distributing  any  of  the  products  so  intermingled. 

Thus  it  is  estabHshed  that  the  granting  of  an  opportunity  to  be 
heard  is  not  a  prerequisite  of  the  vaHdity  of  administrative  action 
in  the  exercise  of  the  police  power,  whether  it  take  the  form  of 
the  issue  of  a  general  or  special  regulation,  a  determination  that 
certain  property  constitutes  a  nuisance,  or  forcible  destruction  or 
removal. 

This  power  of  summary  administrative  action  without  notice  and 
an  opportunity  to  be  heard  is  sustained  also  with  respect  to  the  for- 
cible removal  to  a  pest-house  of  a  person  infected  with  a  contagious 
disease,^  and  it  seems,  also,  a  person  having  the  appearance  or  symp- 
toms of  a  contagious  disease ;  ^^  the  confinement  to  his  home  and 
quarantining  of  a  person  reasonably  but  erroneously  believed  to  be 
infected  with  a  contagious  disease;  ^^  the  seizure  of  samples  of  milk 
for  purposes  of  analysis;  ^^  the  destruction  of  that  found  below 
standard,^^  and  similar  destruction  of  commercial  fertilizers  which, 
though  innocuous,  are  equally  impotent  to  do  good,  and  therefore 
valueless  for  commercial  purposes;  ^^  the  seizure  of  intoxicating 
liquor  kept  and  intended  for  unlawful  use,^^  and  of  property  deemed 
unsuitable  for  any  righteous  purpose,  such  as  gambling  instru- 
ments; 2°  and  the  removal  and  incidental  destruction  of  articles 
which,  though  capable  of  lawful  use,  are  actually  employed  for 

".  Haverty  v.  Bass,  66  Me.  71  (1876). 

"  Brown  v.  Purdy,  8  N.  Y.  St.  Reporter  143  (1886),  (semble). 

^*  Beeks  v.  Dickinson  County  ei  al.,  131  la.  244  (1906);  Valentine  v.  Englewood,  76 
N.  J.  L.  509  (1908). 

i«  Commonwealth  v.  Carter,  132  Mass.  12  (1882). 

"  Deems  v.  Baltimore,  80  Md.  164  (1894). 

"  Patapsco  Guano  Co.  v.  Board  of  Agriculture,  171  U.  S.  345  (1898).  Cf.  Buttfield 
V.  Stranahan,  192  U.  S.  470  (1904),  for  similar  action  by  federal  authorities  under  the 
power  to  exclude  imports  from  foreign  countries. 

"  State  V.  O'Neil,  58  Vt.  140,  161  (1885). 

"  J.  B.  Mullen  &  Co.  v.  Mosley,  13  Idaho  457  (1907),  Police  Commissioners  v.  Wag- 
ner, 93  Md.  182  (1901),  and  cases  cited  in  the  opinion.  Contra,  Lowry  v.  Rainwater,  70 
Mo.  152  (1879):  "The  vices  which  acts  authorizing  these  summary  proceedings  pro- 
pose to  eradicate  are  inconsiderable  in  comparison  with  the  value  of  the  constitutional 
guarantees  which  secure  to  the  citizen  his  liberty  and  his  property." 

22 
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illegal  purposes  in  such  a  manner  that  their  forcible  removal  is  the 
only  method  of  terminating  promptly  a  continuing  and  persisting 
violation  of  the  law,  effected  without  the  aid  of  renewed  or  repeated 
activity  of  any  human  agency.^^ 

In  the  Supreme  Court  the  power  of  summary  removal  of  articles 
so  violating  the  law  is  confined  to  those  of  trifling  value.^^  This 
limitation  prevents  the  exercise  of  summary  administrative  action 
to  secure  the  seizure  and  sale  of  teams  employed  unlawfully  in  cutting 
timber  on  public  lands,^  and  of  boats  or  vessels  used  by  one  person 
in  interfering  with  oysters  or  other  shell-fish  belonging  to  another.^* 
It  is  held  that  judicial  proceedings  are  always  necessary  where  the 
sale  and  not  the  destruction  of  property  is  to  be  effected.  The  courts 
sanction  the  summary  removal  of  wooden  roofs  and  buildings  con- 
structed in  defiance  of  the  building  laws;  ^  but  reasonable  care  must 
be  taken  to  preserve  the  materials  for  the  owner.^^  In  the  cases  re- 
lating to  buildings,  notice  to  the  owner  preceded  the  abatement  by 
the  administration;  but  in  the  Indiana  decision  it  was  declared  that 
buildings  erected  in  violation  of  the  building  laws  are  public  nui- 
sances, and  that  public  nuisances  may  be  abated  without  notice. 

B,  Judicial  Review. 

Though  administrative  action  is  not  deemed  improper  merely  on 
the  ground  that  notice  and  an  opportunity  to  be  heard  are  absolutely 
essential,  the  validity  of  orders  issued  or  of  action  taken  may  be 
questioned  in  judicial  proceedings  of  various  kinds. 

Where  theofl&cers  have  already accompHshed  their  object  by  direct 
physical  invasion  of  property,  judicial  redress  is  necessarUy  limited 
to  a  suit  for  damages.  If,  however,  the  administrative  action  con- 
sists only  in  a  threatened  invasion  or  in  an  order  to  the  owner  to  take 
action  himself,  the  courts  are  open  to  receive  his  motion  for  a  bill  of 
injunction.    If  under  the  statute  the  administration  sues  for  the  ex- 

21  Lawton  v.  Steele,  119  N.  Y.  226  (1890).    Contra,  leck  v.  Anderson,  57  Cal.  251 
(1881). 

22  Lawton  v.  Steele,  152  U.  S.  133  (1894). 
^  Dunn  V.  Burleigh,  62  Me.  24  (1873). 

^  Colon  V.  Lisk,  153  N.  Y.  188  (1897). 

^  King  V.  Davenport,  98  111.  305  (1881);  Hine  v.  New  Haven,  40  Conn.  478  (1873); 
Baumgarten  ».  Hasty,  100  Ind.  575  (1885). 
26  Eichenlaub  v.  St.  Joseph,  113  Mo.  395  (1892). 
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pense  of  executing  its  order  after  its  non-observance  by  the  owner, 
his  defense  may  question  the  propriety  of  the  steps  taken.  And  the 
same  privilege  obtains  where  the  administration  itself  calls  upon  the 
court  for  aid  in  enforcing  its  decree,  or  to  punish  the  owner  for 
disobedience. 

In  all  these  instances,  the  possibility  of  raising  the  question  is 
manifest.  The  problem  is  to  discover  what  respect  the  courts  will 
pay  to  the  expressed  opinion  of  the  administration.  How  far  will 
they  annul  or  revise  the  administrative  requirements? 

The  language  of  some  opinions  has  seemed  to  indicate  that  the 
courts  will  not  question  the  administrative  determination  that  cer- 
tain conditions  constitute  a  nuisance.^^  But  against  any  possible 
contention  of  such  finality  or  conclusiveness  stands  the  well-nigh 

27  In  Kennedy  v.  Board  of  Health,  2  Pa.  St.  366  (1845),  the  court  excluded  evidence 
as  to  the  cause  of  a  nuisance  in  an  action  for  the  expense  of  its  abatement,  and  declared: 
"It  is  not  easy  to  perceive  the  relevancy  of  such  evidence,  unless  it  was  intended  to 
show  by  it,  that  there  was  in  reality  no  nuisance  to  be  removed.  But  this  latter  could 
not  be  proved,  for  the  act  of  Assembly  on  the  subject  makes  the  order  of  the  board 
conclusive,  and  expressly  enacts  that  the  fact  of  the  nuisance  shall  not  be  inquired  into. 
Th»  board  decided  that  the  nuisance  existed  on  the  lot  of  the  defendant,  and  the  fact 
being  so  determined,  it  made  no  difference  from  what  cause  it  arose."  But  in  this 
case  the  owner  did  not  deny  the  existence  of  the  nuisance,  but  tendered  his  evidence  to 
show  that  it  was  caused  by  others,  who  should  bear  the  expense  of  abatement. 

In  St.  Louis  V.  Stern,  3  Mo.  App.  48  (1876),  a  prosecution  for  failure  to  abate  a 
nuisance,  the  court  observed:  "When  the  Legislature  delegates  to  certain  municipal 
agents  a  general  power  to  provide  for  the  preservation  of  the  public  health  by  the 
removal  of  nuisances,  an  adjudication  by  such  agents  upon  the  fact  of  a  nuisance  ex- 
isting within  their  local  jurisdiction  is  conclusive."  But  the  qualification  was  added: 
"At  least,  in  every  case,  where  the  subject  matter  comes  within  the  classifications  of 
prima  facie  nuisances,  and  nuisances  per  se." 

In  Green  v.  The  Mayor,  6  Ga.  i  (1849),  the  court  declined  to  review  on  certiorari 
the  validity  of  an  ordinance  prohibiting  the  growing  of  rice,  saying  that  the  judgment 
of  the  Council  upon  the  question  of  nuisance  was  "conclusive  evidence  of  that  fact." 
"Legislative  bodies  judge  of  the  exigency  upon  which  their  laws  are  founded;  and 
when  they  speak,  their  judgment  is  implied  in  the  law  itself."  The  language  used  is 
broad  enough  to  forbid  judicial  review  in  whatever  proceeding  the  question  arises; 
but  from  subsequent  decisions  in  the  same  jurisdiction,  it  is  clear  that  the  doctrine 
is  not  applied  to  proceedings  other  than  those  which  seek  to  prevent  the  administration 
from  executing  its  determination.  Mayor  v.  Mitchell,  79  Ga.  807  (1887);  Mayor  v. 
Mulligan,  95  Ga.  323  (1893);  Western  &  Atlantic  R.  K.  Co.  v.  Atlanta,  113  Ga. 
537  (1901).  Moreover,  Green  v.  The  Mayor  is  rested  on  the  authority  of  Martin  v. 
Mott,  12  Wheat.  (U.  S.)  19,  which  principle,  says  the  court,  "  applies  with  greater 
force  to  the  law-making  power  itself,  than  to  any  single  ofiicer  of  the  Government." 
But  in  Martin  v.  Mott  the  determination  declared  conclusive  related  to  the  necessity 
of  calling  forth  the  militia,  the  exercise  of  a  high  executive  prerogative,  with  which 
the  courts  never  interfere. 
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universal  authority .^^  The  decisions  which  overrule  the  objection 
that  the  administrative  action  was  taken  without  granting  an  oppor- 
tunity to  be  heard  insist  that  this  ruling  is  possible  only  because  the 
administrative  determination  cannot  be  conclusive  upon  the  owner, 
and  that  a  hearing  on  the  disputed  question  may  later  be  obtained 
in  judicial  proceedings.^^ 

But  though  the  courts  cling  tenaciously  to  the  right  to  review, 
they  announce  repeatedly  that  respect  is  due  to  the  opinion  of  the 
administration.  In  Commonwealth  v.  Patch  ^°  the  court  declared 
that  in  the  absence  of  evidence  to  the  contrary,  it  would  assume  that 
the  by-law  prohibiting  the  keeping  of  swine  in  particular  parts  of 
the  city  was  reasonable.  Likewise,  in  an  action  to  restrain  the  land- 
ing of  persons  infected  with  cholera,  Judge  Cullen  declared  that  the 
question  "is  one  resting  in  the  discretion  of  the  health  officer,  as  is 
also  the  selection  of  an  appropriate  site  for  the  landing;  and  in  the 
absence  of  an  abuse  of  discretion,  his  decision  in  this  respect  will 
not  be  interfered  with  by  the  courts."  ^^ 

2*  In  a  bill  to  enjoin  the  destruction  of  a  dock  declared  to  be  a  nuisance,  Mr.  Justice 
Miller  declared:  "It  is  a  doctrine  not  to  be  tolerated  in  this  country  that  a  municipal 
corporation,  without  any  general  laws  either  of  the  city  or  the  state,  within  which  a 
given  structure  can  be  shown  to  be  a  nuisance,  can,  by  its  mere  declaration  that  it  is 
one,  subject  it  to  removal  by  any  person  supposed  to  be  aggrieved,  or  even  by  the  city 
itself.  This  would  place  every  house,  every  business,  and  all  the  property  of  the  city, 
at  the  uncontrolled  will  of  the  temporary  local  authorities."  Yates  v.  Milwaukee,  lo 
Wall.  (U.  S.)  497  (1870). 

In  Hutton  v.  Camden,  39  N.J.  L.  122  (1876),  the  court  held  that  it  was  error  to  ex- 
clude evidence  of  the  condition  of  the  premises  in  a  suit  by  the  board  of  health  for  the 
expense  of  abating  what  they  had  declared  to  be  a  nuisance.  "The  authority  to  decide 
when  a  nuisance  exists,  is  an  authority  to  find  facts,  to  estimate  their  force,  and  to 
apply  rules  of  law  to  the  case  thus  made.  .  .  .  The  finding  of  a  sanitary  committee,  or 
of  a  municipal  council,  or  of  any  body  of  a  similar  kind,  can  have  no  effect  whatever, 
for  any  purpose,  upon  the  viltimate  disposition  of  matters  of  this  kind.  .  .  .  The 
question  of  nuisance  can  conclusively  be  decided,  for  aU  legal  uses,  by  the  established 
courts  of  law  or  equity  alone,  and  the  resolutions  of  officers,  or  of  boards  organized  by 
force  of  municipal  charters,  cannot,  to  any  degree,  control  such  decision." 

2'  "If  the  decisions  of  these  boards  were  final  and  conclusive,  even  after  a  hear- 
ing, the  citizen  would  in  many  cases,  hold  his  property  subject  to  the  judgments  of  men 
holding  ephemeral  positions  in  municipal  bodies  and  boards  of  health,  frequently 
imeducated  and  generally  unfitted  to  discharge  grave  judicial  functions.  Boards  of 
health  under  the  acts  referred  to  cannot,  as  to  any  existing  state  of  facts,  by  their 
determination  make  that  a  nuisance  which  is  not  in  fact  a  nuisance.  .  .  .  It  is  the  actual 
existence  of  a  nuisance  which  gives  them  jurisdiction  to  act."  People  v.  Board  of 
Health,  142  N.  Y.  i,  supra.  Cf.  North  American  Cold  Storage  Co.  v.  Chicago,  211 
U.  S.  306,  supra.  '"  97  Mass.  221  (1867). 

31  Young  V.  Flower,  22  N.  Y.  Supp.  332  (1893).   But  the  declaration  was  qualified  by 
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Where  an  owner  has  refused  to  avail  himself  of  an  opportunity  to 
present  before  the  administrative  board  his  objections  to  their  con- 
templated action,  he  may  find  himself  subsequently  precluded  from 
questioning  the  reasonableness  of  the  action  taken.  In  Metropolitan 
Board  of  Health  v.  Heister  ^^  suits  by  the  board  to  recover  penalties 
for  the  violation  of  their  orders  were  joined  with  bills  by  the  owner 
to  restrain  their  enforcement.  The  preliminary  order  to  desist  from 
slaughtering  was  made  without  notice;  but  the  board  directed  that 
it  should  not  be  executed  until  notice  served  and  an  opportunity  to 
be  heard.  The  owner  declined  to  present  his  case  before  the  board; 
and  the  court  holds,  without  citation  of  authority,  that  "he  cannot 
now  complain  that  their  judgment  upon  the  facts  is  held  to  be  con- 
clusive against  him,"  ^ 

Judicial  review  in  the  particular  instance  is  obviously  unnecessary 
when  the  thing  prohibited  falls  within  the  class  of  prima  facie  nui- 
sances or  nuisances  per  se^^  or  when  the  question  of  the  rightfulness 
of  the  administrative  determination  is  already  res  adjudicata  be- 
tween the  par  ties. ^^ 

There  are  indications  that  an  administrative  determination  sanc- 
tioning an  act  will  receive  greater  judicial  respect  than  a  finding  of 
condemnation.^®    But  no  such  doctrine  prevails  as  a  general  princi- 

the  assertion  that  the  emergency  must  actually  exist,  of  which  the  officer  is  not  the  sole 
judge,  and  that  the  act  done  must  be  fairly  and  reasonably  appropriate  for  the  emer- 
gency that  has  arisen. 

In  another  bill  to  enjoin  the  enforcement  of  a  quarantine  regulation,  where  the  court 
found  conflicting  evidence  as  to  the  presence  of  the  bubonic  plague,  it  declared  that 
although  it  was  of  the  opinion  that  the  plague  did  not  exist  in  San  Francisco,  it  felt 
that  where  there  was  the  slightest  doubt,  the  decision  of  the  board  should  be  sustained. 
Jew  Ho  V.  Williamson,  103  Fed.  10  (1900). 

In  sustaining  an  ordinance  prohibiting  further  burial  in  cemeteries  within  the  city 
limits,  Mr.  Justice  Holmes  observed  that  the  legislation  should  not  be  overthrown 
merely  because  the  opinion  of  the  court  as  to  the  reality  of  the  danger  from  the  prohibited 
act  differs  from  that  of  those  who  passed  the  ordinance.  Laurel  Hill  Cemetery  v.  San 
Francisco,  216  U.  S.  358  (1910). 

32  37  N.  Y.  661  (1868). 

^  The  authority  of  the  case  is  weakened  by  the  fact  that  the  court  below,  though  it 
found  for  the  owner,  had  determined  as  a  fact  that  the  business  of  slaughtering  within 
the  city  was  dangerous  to  health.  The  refusal  to  litigate  the  question  before  the  board 
was  based  on  the  contention  of  their  want  of  power  over  the  subject  matter. 

^  St.  Louis  V.  Stern,  supra,  p.  339. 

^  Wheeler  et  al.  v.  City  of  Aberdeen  et  al.,87  Pac.  1061  (Wash.  1906). 

^  White  V.  Kenney,  157  Mass.  12  (1892).  In  dismissing  a  bill  to  enjoin  the  erection 
of  a  stable  for  which  a  license  to  erect  had  been  granted^after  a  hearing  by  the  board 
of  health,  the  court  excluded  evidence  as  to  the  probable  effect  of  the  erection,  saying 


342  HARVARD  LAW  REVIEW. 

pie.  In  Garrett  v.  State  ^^  it  is  held  that  a  board  of  health  has  no 
authority  to  license  the  manufacture  of  fertilizers  in  such  a  way  as 
to  create  what  the  court  deems  a  public  nuisance;  and  in  Pennsyl- 
vania R.  R.  Co.  V.  Angel  ^^  the  company  was  restrained  from  con- 
ducting what  the  court  declared  to  be  a  nuisance,  although  this  use 
of  its  property  was  authorized  by  the  legislature  and  was  necessary 
to  the  conduct  of  its  business.^^ 

The  abatement  of  a  nuisance  is  often  no  more  of  a  deprivation  to 
the  owner  than  is  its  continuance  to  his  neighbors.  There  seems  no 
good  reason  why  they  should  be  denied  the  judicial  hearing  accorded 
to  him.  But  a  license  would  properly  be  a  bar  to  a  criminal  prose- 
cution for  conducting  the  alleged  nuisance;  and  it  seems  that  after 
express  permission,  the  alleged  nuisance  can  be  abated  only  by  judi- 
cial proceedings.^" 

Even  where  the  court  agrees  with  the  administration  that  a  nui- 
sance exists,  they  exercise  the  right  to  decide  whether  the  abate- 
ment ordered  or  undertaken  is  proper  and  necessary .^^  Where  a  court 
agreed  with  the  board  that  a  building  condemned  was  unfit  for  habi- 
tation, it  declined  j:o  sanction  the  demoHtion  ordered,  in  the  absence 
of  evidence  that  it  could  be  made  fit  for  habitation,  and,  even  if 
that  were  established,  unless  it  should  appear  that  health  was  en- 
dangered by  the  existence  and  not  merely  the  use  of  the  building.^^ 
And  it  has  been  held  that  a  jury  may  on  appeal  from  an  order  of  a 
board  of  health  prohibiting  slaughtering  on  certain  premises,  permit 
the  business  to  be  carried  on  under  such  restrictions  that  the  prem- 
ises will  be  at  all  times  kept  neat  and  clean,  where  it  appears  that 
this  can  be  done.'*^    " 

that  the  statute  gave  the  determination  of  the  question  to  the  board  of  health,  and 
implied  that  the  covirts  could  not  restrain  any  erection  authorized  by  them. 

"  49  N.  J.  L.  94  (i886). 

'8  41  N.  J.  Eq.  316  (1886).  This  is  obviously  the  proper  rule  where  conditions  have 
altered  since  the  license  was  granted.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659  (1878). 
If  a  city  itself  maintains  what  the  courts  decide  to  be  a  nuisance,  it  may  be  enjoined, 
Shreck  v.  Village  of  Coeur  d'Alene,  87  Pac.  looi  (Idaho,  1906);  or  held  responsible  in 
damages,  Murray  v.  City  of  Butte,  35  Mont.  161  (1907). 

''  This  position  is  also  discussed  at  length  in  Cogswell  v.  New  York,  etc.  R.  R.  Co., 
103  N.  Y.  10  (1886). 

*°  Everett  v.  Marquette,  53  Mich.  450  (1884). 

«  Weil  V.  Record,  24  N.  J.  Eq.  169  (1873);  Babcock  :;.  Buffalo,  56  N.  Y.  268  (1874) 
(injunction  issued  against  filling  up  a  canal,  where  nuisance  could  be  abated  by  cleaning 
it  out). 

**  Health  Department  v.  l5assori,  81  N.  Y.  St.  Reporter  (47  N.  Y.  Supp.)  641  (1897). 

^  Sawyer  v.  State  Board  of  Health,  125  Mass.  182  (1878). 
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The  same  doctrine  prevails  as  to  other  exercises  of  the  police 
power  than  the  abatement  of  nuisances.  The  existence  of  condi- 
tions to  be  remedied  is  not  in  itself  a  justification  for  the  action  taken 
or  ordered.  In  Jew  Ho  v.  WiUiamson,^  where  the  court  conceded 
the  presence  of  the  plague,  it  examined  the  provisions  of  the  quar- 
antine regulations,  and  enjoined  them  as  unreasonable  and  beyond 
the  necessities  of  the  situation.^^  Similarly  in  the  Trinity  Church 
case,^^  where  the  statute  directed  the  installation  of  water  service  in 
tenement  houses,  vesting  in  the  administration  discretion  to  deter- 
mine the  extent  of  alteration,  the  court  in  its  discussion  laid  down 
the  boundaries  within  which  the  discretion  might  be  exercised. 
The  amount  of  expenditure  required  must  be  reasonable,  and  the 
improvement  itself  reasonable,  considered  with  reference  to  the  ob- 
ject to  be  attained,  —  of  which  the  courts  must  within  the  proper 
limits  be  the  judges. 

The  opinion  says  also  that  no  punishment  or  penalties  could  be 
enforced  against  the  defendant  without  a  trial  in  which  he  could 
show  that  he  did  not  violate  the  statute  or  the  order  of  the  board, 
or  that  his  house  was  not  a  tenement  house  within  the  provisions  of 
the  act.  It  would  seem  that  both  might  also  be  shown  in  the  suit 
to  recover  the  expense  of  making  the  improvement;  for  the  former 
would  go  to  the  question  of  reasonableness,  and  the  latter  to  the 
jurisdiction  of  the  board. 

In  considering  the  exercise  of  judicial  review  we  must  distinguish 
between  the  power  merely  to  annul,  and  the  capacity  to  amend  or 
revise.  Where  there  is  involved  the  vaHdity  of  a  regulation  gen- 
eral in  scope,  whether  the  question  arise  in  a  suit  for  a  penalty  or 
for  the  expense  of  administrative  enforcement,  or  in  a  bill  to  enforce 
compliance  or  to  restrain  execution,  the  court  in  disapproving  of  the 
regulation  or  of  one  of  its  separable  provisions,  must  Hmit  itself  to 
the  declaration  that  it  is  null.    It  cannot  make  a  new  regulation. 


**  Supra,  p.  341. 

*5  Not  over  nine  persons  were  supposed  to  have  died  from  the  disease  and  no  living 
persons  were  known  to  have  contracted  it.  Yet  the  regulations  isolated  twelve  blocks 
containing  twelve  thousand  inhabitants,  permitting  free  intercourse  between  all  per- 
sons within  the  area,  but  forbidding  all  ingress  or  egress.  Such  regulations,  thought  the 
court,  would  tend  to  spread  rather  than  to  restrict  the  disease.  A  Chinese  grocer 
complained  because  his  trade  was  interfered  with.  An  additional  reason  for  granting 
the  injunction  was  found  in  the  fact  that  the  regulations  appeared  to  be  enforced  only 
against  the  Chinese. 

«  Siipra,  p.  334. 
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It  is  subject  to  the  same  incapacity  in  all  suits  for  a  penalty,  whether 
the  order  be  general  or  special.  Where,  however,  the  order  is  special, 
relating  only  to  an  individual  case,  whether  based  on  circumstances 
pecuHar  to  that  case,  or  on  the  contention  that  it  falls  within  some 
more  general  ruling,  the  court  may  enjoin  or  enforce  it,  either  in 
whole  or  in  part.  If  the  suit  is  for  the  expense  of  administrative 
enforcement,  the  claim  may  be  disallowed  in  whole  or  in  part. 

An  administrative  order  may  be  declared  invaHd  either  because 
the  court  deems  it  improper  to  vest  so  wide  a  discretion  in  an  ad- 
ministrative body,^^  or  because  the  action  taken  transcends  the 
delegation.^^  Nor  will  it  necessarily  save  an  administrative  regula- 
tion to  establish  that  the  statutory  warrant  is  manifest  and  that  the 
power  delegated  is  not  legislative.  For  the  courts  maintain  a  firm 
control  over  the  power  even  of  the  legislature  to  interfere  with  Hb- 
erty  and  property  under  the  guise  of  the  police  power.  Many 
decisions,  therefore,  which  declare  invaHd  an  administrative  reg- 
ulation or  order,  proceed  upon  grounds  equally  applicable  to  the 
same  provisions  contained  in  legislative  enactments.^^ 

The  ground  of  invalidity  usually  alleged  is  that  the  order  is  un- 
reasonable. This  may  mean  either  that  it  would  be  an  unwarranted 
interference  by  whomever  exercised,  or  that  the  le^slature  did  not 
mean  to  delegate  authority  to  exercise  power  to  this  extent.  The 
courts  always  assume  that  the  legislature  does  not  mean  to  dele- 
gate to  an  administrative  body  the  power  to  do  anything  which  in 
the  opinion  of  the  court  is  unreasonable.  And  they  are  more  ready 
to  predicate  unreasonableness  of  the  action  of  administrative  bodies 
than  of  that  of  the  legislature.^" 

"  State  ex  rel.  Adams  v.  Burdge  et  ah.,  95  Wis.  390  (1897).  Here  it  was  said  that  the 
provisions  of  the  statute  import  and  include  an  absolute  delegation  of  the  legislative 
power  over  the  entire  subject  involved,  and  that  the  action  of  the  board  was  legisla- 
tive and  not  administrative. 

**  Philadelphia  v.  Provident,  etc.  Trust  Co.,  132  Pa.  St.  224  (1890);  Wreford  v. 
People,  14  Mich.  41  (1865). 

^9  State  V.  Speyer,  67  Vt.  502  (1895);    Ex  parte  O'Leary,  65  Miss.  80  (1887). 

''''  This  is  best  illustrated  by  comparing  the  attitude  of  courts  towards  provisions  in 
statutes  with  that  towards  similar  provisions  in  administrative  regulations,  requiring 
compulsory  vaccination  or  excluding  unvaccinated  pupils  from  the  public  schools. 
The  former  requirement  is  sustained  in  statutes,  Jacobson  v.  Massachusetts,  197  U.  S. 
II  (1904),  and  regulations  passed  by  virtue  of  explicit  statutory  authority,  Morris  v. 
Columbus,  102  Ga.  792  (1897);  the  latter,  in  statutes,  Abeel  v.  Clark,  84  Cal.  226  (1890), 
and  regulations  under  similar  specific  statutory  delegation,  Bissell  v.  Davison,  65  Conn. 
183  (1894).    In  this  case  the  court  declined  to  hold  the  power  conditioned  upon  the 
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An  examination  of  the  cases  will  demonstrate  the  impossibility 
of  ascertaining  the  criteria  of  reasonableness.  Of  reasonableness  as 
a  test,  Mr.  Justice  Holmes  has  observed:  "It  may  be  said  that 
the  diffeirence  is  only  one  of  degree;  most  differences  are  when 
nicely  analyzed.  At  any  rate,  difference  of  degree  is  one  of  the  dis- 
tinctions by  which  the  right  of  the  legislature  to  exercise  police 
power  is  determined.  Some  small  hmitations  of  previously  existing 
rights  incident  to  property  may  be  imposed  for  the  sake  of  prevent- 
ing a  manifest  evil;  larger  ones  could  not  be  except  by  the  exercise 
of  the  right  of  eminent  domain."  ^^ 

Though  it  is  often  said  that  the  state  in  the  exercise  of  the  police 
power  does  not  "take"  property,  but  merely  "  regulates  its  use,"  ^^ 
the  distinction  seems  somewhat  refined.  There  would  seem  to  be  in 
all  these  "regulatings"  which  involve  the  payment  of  money  or  re- 
striction of  action,  a  deprivation  either  of  liberty  or  property.  The 
problem  is  to  discover  whether  it  may  be  justified  as  a  proper  exer- 
cise of  the  police  power.  This  the  courts  must  solve  without  the 
aid  of  definitions  in  any  constitution.  They  have  themselves  devel- 
oped the  doctrine  of  the  police  power  as  an  implied  qualification  or 
limitation  of  the  Due  Process  clauses  of  our  various  constitutions, 
and  are  free  to  control  its  application  as  they  will. 

The  difficulty  of  securing  an  exact  definition  of  the  power  may  be 
appreciated,  if  not  solved,  by  referring  to  a  recent  utterance  from 
the  Supreme  Court: 

"All  rights  tend  to  declare  themselves  absolute  to  their  logical  ex- 
treme. Yet  all  in  fact  are  limited  by  the  neighborhood  of  principles  of 
policy  which  are  other  than  those  on  which  the  particular  ri^t  is  founded, 

actual  existence  of  an  epidemic  or  on  reasonable  apprehension  thereof,  saying  that  the 
statute  had  imposed  no  such  condition,  and  that  there  was  no  reason  why  it  should  be 
implied. 

But  where  the  delegation  in  the  statute  is  couched  in  such  general  terms  as  "to 
take  action  in  the  interest  of  the  health  and  lives  of  the  community,"  the  adminis- 
trative regulations,  though  usually  sustained  in  the  presence  of  epidemic,  DufSeld  v. 
School  District,  162  Pa.  St.  476  (1894),  Blue  v.  Beach,  155  Ind.  121  (1900),  are  in  the 
absence  of  actual  or  threatened  epidemic  quite  generally  declared  invalid  because  un- 
reasonable. Matthews  v.  Board  of  Education,  127  Mich.  531  (1901);  State  ex  re^. 
Adams  v.  Burdge  et  als.,  95  Wis.  390  (1897);  Potts  v.  Breen,  167  111.  67  (1897). 

Where  the  decision  is  not  grounded  on  unreasonableness,  the  courts  usually  assert 
that  the  general  power  delegated  should  be  construed  as  meaning  to  authorize  action 
only  in  the  presence  of  immediate  danger. 

"  Rideout  v.  Knox,  148  Mass.  368  (1889). 

^  Health  Department  v.  Trinity  Church,  supra,  p.  334. 
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and  which  become  strong  enough  to  hold  their  own  when  a  certain  point 
is  reached.  The  limits  set  to  property  by  other  pubHc  interests  present 
themselves  as  a  branch  of  what  is  called  the  police  power  of  the  state. 
The  boundary  at  which  the  conflicting  interests  balance  cannot  be  deter- 
mined by  any  general  formula  in  advance,  but  points  along  the  line,  or 
helping  to  establish  it,  are  fixed  by  decisions  that  this  or  that  concrete 
case  falls  on  the  nearer  or  farther  side.  ...  It  constantly  is  necessary 
to  reconcile  and  adjust  different  constitutional  principles,  each  of  which 
would  be  entitled  to  possession  of  the  disputed  ground  but  for  the  presence 
of  the  others."  ^ 

In  another  recent  opinion  the  same  jurist  observes: 

"And  yet  again  the  extent  to  which  legislation  may  modify  and  re- 
strict the  uses  of  property  consistently  with  the  constitution  is  not  a 
question  for  pure  abstract  theory  alone.  Tradition  and  the  habits  of  a 
community  count  for  more  than  logic."  ^ 

"In  the  long  run,"  says  Professor  Seligman,  "the  economic  in- 
terests of  a  community  must  prevail;  for  law  is  nothing  but  the 
crystallization  of  economic  and  social  imperatives."  ^^ 

We  shall  be  aided  then  more  by  the  method  of  enumeration  than  of 
definition.  Whether  or  not  the  "Supreme  Court  follows  the  election 
returns,"  as  one  of  our  sagacious  humorists  avers,  it  is  beyond  dis- 
pute that  popular  feeling  on  matters  relating  to  the  conflicting 
interests  of  the  individual  and  the  group  to  which  he  belongs, 
exerts  a  potent  influence  upon  the  chosen  arbiters  of  constitu- 
tional questions.  Any  attempt,  therefore,  to  forecast  the  decisions 
of  the  future  limiting  the  extent  of  interference  to  be  permitted  as 
an  exercise  of  the  police  power,  must  recognize  that  the  courts  will 
be  governed  more  by  the  currents  of  public  opinion  than  by  the  store 
of  ancient  precedents. 

Thomas  Reed  Powell. 

Burlington,  Vt. 

[To  be  continued.] 

"  Mr.  Justice  Holmes,  in  Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  349 
(1908). 
"  Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  358  (1910). 
»  25  Pol.  Sci.  Quar.,  217. 
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[Continued.] 

r[  the  former  portion  of  this  article,  some  of  the  leading  foreign 
theories  as  to  the  nature  of  corporate  personality,  which  in 
recent  years  have  been  promulgated  by  French,  German,  and 
Italian  jurists  with  indefatigable  industry  and  notable  learning 
and  brilliance,  were  briefly  outlined;  a  short  statement  was  made 
of  the  traditional  doctrine  of  Anglo-American  law  upon  the  sub- 
ject, and  some  of  the  inconsistencies  of  that  doctrine  were  men- 
tioned; and  afterwards  an  examination  of  the  subject  on  principle 
was  begun.  The  result  of  this  examination  was  the  conclusion  that 
a  corporation,  or  indeed  any  group  or  succession  of  men  —  such  as 
the  Church,  or  an  army,  or  a  poHtical  party  —  is  a  real  entity  — 
something  other  than  the  mere  sum  of  the  members  for  the  time 
being;  but  that  this  entity  is  actually  impersonal,  and  is  regarded 
as  a  person  only  by  way  of  metaphor  or  by  a  fiction  of  law.  We 
now  proceed  to  test  this  theory  that  a  corporation  is  a  real  but 
impersonal  entity,  which  is  personified  by  a  legal  fiction  or  meta- 
phor, by  applying  it  to  various  situations  and  questions  which 
arise  in  corporation  law.  We  shall  then  consider  the  use,  if  any, 
of  the  fiction  of  corporate  personality,  and  certain  classes  of  errors 
in  its  application.  Lastly,  the  article  will  conclude  with  a  prac- 
tical suggestion  as  to  the  best  method  of  treating  and  studying  the 
doctrine  of  corporate  personaHty. 


V. 

Most  of  the  objections  which  have  been  so  strongly  urged  in 
France  and  Germany  against  the  fiction  theory  of  corporate  per- 
sonality will  be  found  upon  examination  to  militate  against  the 
theory  that  the  corporate  entity  is  a  fiction  rather  than  against 
the  theory  that  the  personality  of  that  entity  is  fictitious.  For  in- 
stance, one  of  those  objections  is  that  the  state,,  the  sovereign,  the 
source  of  law  and  fountain  of  justice,  cannot  be  a  fiction ;  ^    and 

^  Michoud,  La  Th6orie  de  la  Personnalitfi  Morale,  sees.  9-12. 
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that  therefore  no  theory  can  be  tenable  which  would  treat  the  ex- 
istence of  all  corporations,  including  the  state,  as  fictitious.  But 
the  simple  reply  is  that  while  the  personality  of  the  state  is  a  fic- 
tion, the  existence  of  the  state  as  an  entity  is  real.  The  state,  like 
other  corporations,  is  actually  an  impersonal  entity;  by  a  legal 
fiction  or  metaphor,  that  impersonal  entity  is  regarded  as  a  per- 
son.2  Uncle  Sam  is  a  fictitious  person;  but  the  government  of  the 
United  States  is  a  reality. 

This  theory  of  the  nature  of  corporate  existence  and  personality 
—  the  one  being  real,  the  other  imaginary  or  metaphorical  —  will 
be  found  to  remove  many  of  the  historic  difliculties  which  the 
courts  have  encountered  in  corporation  law. 

For  example,  if  the  corporate  personality  is  imaginary,  there  is' 
no  limit  to  the  characteristics  and  capacities  which  may  be  at- 
tributed to  that  personality.  Thus,  the  old  difficulty,  which  so 
long  troubled  our  courts,  that  a  corporation  has  no  mind  and  is 
therefore  incapable  of  entertaining  malice,  of  contriving  a  fraud, 
or  of  doing  any  other  act  involving  a  mental  state,  vanishes.  If 
you  can  imagine  that  a  corporate  entity  is  a  person,  you  can  also 
imagine  that  this  person  has  a  mind.  Consequently,  corporations 
can  be  guilty  of  fraud,  of  malice,  or  of  crimes  involving  a  particular 
mental  state.  To  take  the  opposite  view  would  be  like  arguing 
that  Hamlet  must  have  been  insane,  because  he  was  a  fictitious 
person  and  therefore  could  have  no  mind. 

Similarly,  the  famous  dictum  of  Sir  Edward  Coke  that  corpora- 
tions cannot  be  excommunicated  because  they  have  no  souls,  is 
seen  to  be  illogical.  This  is  illustrated  by  the  history  of  the  canon 
law,  from  which  Coke  derived  his  statement.  Thus,  Innocent  IV 
held  that  corporations,  or  universitates,  could  not  take  an  oath,  or 
be  baptized  or  excommunicated,  because  '^universitas  non  hahet 
corpus  nee  animam,  est  res  inanimata'^ \  ^  but  later  it  was  reasoned, 
^Hicet  non  habeant  veram  personam,  tamen  habent  personam  fictam 
fictione  juris,  et  sic  eadem  fictione  animam  habent  et  delinquere 
possunt  et  puniri"  ^ 

To  this  power  of  the  legal  imagination  the  only  limit  —  if  limit 

2  Hence  it  is  not  true,  as  stated  by  M.  Michoud,  in  La  Th^orie  de  la  Personnalitfi 
Morale,  sec.  ii,  that  only  the  conception  of  the  state  as  a  person  can  save  its  unity. 

'  Ferrara,  Le  Persone  Giuridiche,  77;  Binder,  Das  Problem  der  juristischen  Per- 
sonlichkeit,  4. 

*  Binder,  Das  Problem  der  juristischen  Personlichkeit,  6. 
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it  can  be  called  —  is  set  by  the  futility  of  extending  to  an  absurdity 
the  conception  of  corporate  personality.  For  instance,  it  is  often 
said  that  a  corporation  cannot  be  imprisoned,  because  it  has  no 
body.^  Now,  this  statement  is  not  logical.  For  if  we  can  imagine 
a  corporation  to  be  a  person,  we  can  also  imagine  that  this  person 
possesses  a  body  capable  of  being  imprisoned.  The  law  is,  there- 
fore, able  to  impute  to  a  corporation  a  body  and  to  imagine  this 
body  as  imprisoned.  But  cui  bono?  A  threat  of  imaginary  punish- 
ment would  not  deter  any  rational  being  from  wrongdoing;  and 
we  have  seen  above  that  only  rational  beings  can  be  subject  to  the 
law's  commands.  To  be  sure,  if  the  imaginary  imprisonment  of 
the  corporate  person  involved  the  actual  imprisonment  of  some  of 
its  members,  the  latter  might  be  deterred  from  illegal  action  on 
behalf  of  the  corporation  by  the  fear  of  such  punishment.  The 
law  refrains  from  the  conception  of  imprisonment  of  the  corporate 
person  not  because  the  legal  imagination  cannot  go  to  that  length, 
but  because  to  carry  the  metaphor  so  far  would  provoke  a  smile, 
and  would  serve  no  good  purpose. 

It  follows,  also,  that  in  rerum  naturd  there  is  no  distinction  be- 
tween a  personified  entity  and  an  entity  not  personified.  All  such 
distinctions  depend  on  positive  law.  For  instance,"  one  state  may 
personify  a  body  of  men  which  the  law  of  their  domicile  and  of 
their  organization  expressly  declares  shall  not  be  personified.^ 
The  legal  imagination  can  personify  a  body  of  men  however  loosely 
bound  together;  and  on  the  other  hand  it  may  refrain  from  per- 
sonifying a  body  of  men  whose  organization  is  of  a  character 
ordinarily  and  naturally  regarded  as  corporate.  There  is,  there- 
fore, no  regime  personnifiant,  as  a  brilliant  French  writer  has  con- 
tended.^ There  are  some  associations  which  it  is  more  natural 
to  personify  than  others;  there  are  none  that  it  is  impossible  to 
personify. 

For  example,  the  human  mind  is  so  constituted  that  it  is  diffi- 
cult not  to  personify  a  compact  hierarchy  Hke  the  Roman  Catholic 
Church.  We  instinctively  speak  and  think  of  that  organization  as 
a  person;  and  the  law  finds  it  difi&cult  or  impossible  to  refrain 
from  doing  the  same.^    But  the  power  of  imagination  is  not  strained 

■"  I  Bl.  Comm.  476. 

*  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  (U.  S.)  566. 

^  De  Vareilles-SommiSres,  Les  Personnes  Morales,  sec.  847  et  seq. 

'  Ponce  V.  Roman  Catholic  Church,  210  U.  S.  296. 
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to  its  utmost  by  regarding  such  a  close  organization  as  a  person. 
On  the  contrary,  the  most  extreme  Protestant,  whose  conception 
of  the  Catholic  Church  is  that  of  a  disorganized,  incoherent,  scat- 
tered body  of  believers,  nevertheless  personifies  that  disconnected 
number  of  men,  who  are 'bound  together  by  no  organic  tie;  and  he 
uses  in  reference  to  them  the  same  personal  pronouns,  adjectives, 
and  appellations  that  are  applied  to  the  Roman  Catholic  Church. 
Even  a  purely  inanimate  object  may  be  personified.^  For  instance, 
in  admiralty  law  a  ship  is  to  some  extent  personified. 

Consequently,  the  distinction  between  a  personified  company, 
or  corporation,  and  an  unincorporated  company,  or  company  not 
personified,  depending  as  it  does  upon  positive  law  rather  than 
upon  any  natural  differences  between  the  two  classes  of  companies, 
is  of  the  haziest  character.  When  the  matter  is  considered  in  this 
hght  we  see  the  reason  for  the  difficulty,  not  to  say  impossibility, 
which  has  been  encountered  in  attempting  to  draw  the  line  be- 
tween an  incorporated  or  personified  body  and  an  unincorporated 
body.  What  is  the  criterion?  Is  it  hmited  liability?  Surely 
not;  for  there  are  corporations  the  liabiKty  of  whose  members  is 
unlimited,  and  unincorporated  companies  whose  members  enjoy 
limited  liability.  Is  it  continuous  succession,  or  the  capacity 
for  transfer  or  transmission  of  shares?  That  cannot  be ;  for  mem- 
bership in  some  corporations  is  not  transferable,  while  shares 
in  many  unincorporated  companies  may  be  freely  aliened.  We 
might  go  on  through  the  whole  list  of  usual  distinctions  between 
incorporated  and  unincorporated  associations,  and  demonstrate 
that  no  one  of  them  is  controlling.  The  case  becomes  still  clearer 
when  we  note  that  in  French  law  one  of  the  most  strongly  em- 
phasized distinctions  between  a  personified  company  and  a  com- 

^  "In  popular  language,  and  in  legal  language  also,  when  strictness  of  speech  is 
not  called  for,  the  device  of  personification  is  extensively  used.  We  speak  of  the 
estate  of  a  deceased  person  as  if  it  were  itself  a  person.  We  say  that  it  owes  debts,  or 
has  debts  owing  to  it,  or  is  insolvent.  The  law,  however,  recognizes  no  legal  per- 
sonality in  such  a  case.  The  rights  and  liabilities  of  a  dead  man  devolve  upon  his 
heirs,  executors,  and  administrators,  not  upon  any  fictitious  person  known  as  his 
estate.  Similarly,  we  speak  of  a  piece  of  land  as  entitled  to  a  servitude,  such  as  a 
right  of  way  over  another  piece.  So,  also,  in  the  case  of  common  interests  and  actions, 
we  personify  as  a  single  person  the  group  of  individuals  concerned,  even  though  the 
law  recognizes  no  body  corporate.  We  speak  of  a  firm  as  a  person  distinct  from 
the  individual  partners.  We  speak  of  a  jury,  a  bench  of  judges,  a  public  meeting, 
the  community  itself,  as  being  itself  a  person  instead  of  merely  a  group  or  society  of 
persons."    Salmond,  Jurisprudence,  2  ed.,  283. 


CORPORATE  PERSONALITY.  35 1 

pany  not  personified  is  that  in  the  former  case  the  Joint  creditors 
enjoy  a  preference  in  respect  to  the  joint  assets  over  the  separate 
creditors  of  the  several  members,  while  in  the  case  of  a  company 
not  personified  the  joint  creditors  and  separate  creditors  rank  pari 
passu}^  Yet  we  of  the  common  law  are  quite  familiar  with  the 
fact  that  with  us,  even  in  the  case  of  a  mere  partnership,  which  is 
not  personified,  the  joint  creditors  are  entitled  to  a  preference. 
The  truth  is  that  there  is  no  characteristic,  and  no  group  of  char- 
acteristics, which  can  be  possessed  by  no  companies  except  such  as 
must  be  regarded  as  incorporated  or  personified.  The  law  can  per- 
sonify any  group  or  succession  of  men  whatsoever,  and  yet  may 
provide  that  it  shall  not  possess  any  one  of  the  usual  character- 
istics of  a  corporation;  and  conversely  it  may  declare  that  an 
association  which  possesses  none  of  those  characteristics  shall 
nevertheless  be  personified. 


VI. 

What  then,  it  may  be  asked,  is  the  advantage  of  the  exercise  of 
the  legal  imagination  by  personifying  some  groups  of  men?  Can- 
not the  state  legislate  directly?  Why  does  it  need  the  aid  of  a 
fiction?  asks  M.  de  Vareilles-Sommieres.^^  Then  that  witty  writer 
takes  up  one  by  one  the  supposed  results  of  the  personification  of 
the  corporate  entity,  and  demonstrates  conclusively  that  each  and 
all  of  them,  as  stated  in  the  last  paragraph,  may  be  laid  down  by 
the  law  without  the  aid  of  any  fiction,  and  without  the  interven- 
tion of  any  imaginary  personality.^^ 

Nevertheless  the  personification  of  the  corporate  entity  serves 

1"  2  Lyon-Caen  et  Renault,  Traite  de  Droit  Commercial,  4  ed.,  106-108. 

"  De  Vareilles-Sommieres,  Les  Personnes  Morales,  sec.  382:  "Pourquoi,  encore  une 
fois,  la  loi  recourrait-elle  a  la  fiction?  Pour  s'autoriser  elle-meme  a  prendre  des  mesures 
qui  sont  justes  ou  utiles?  A-t-elle  besoin  de  ce  detour?  Ne  peut-elle  aller  droit  au  but? 
N'est-elle  pas  la  maitresse  absolue  de  faire  les  regies  qu'elle  croit  bonnes,  sans  avoir 
k  justifier  d'autre  chose  que  de  leur  sagesse?  Les  lois  sont  les  rapports  ndcessaires 
qui  decoulent  de  la  nature  des  choses;  c'est  dans  les  entrailles  de  la  realite  et  non 
dans  la  domaine  de  I'imagination  qu'elles  ont  leur  raison  d'etre  et  leur  justification. 
Quel  legislateur  peut  avoir  I'etrange  idee  de  se  croire  oblige  de  cr6er  un  fantome  pour 
donner  satisfaction  i,  des  int^r^ts  pratiques,  et  de  rattacher  £l  une  chimere  des  mesures 
r6clam6es  par  le  bien  public?" 

^  De  Vareilles-Sommieres,  Les  Personnes  Morales,  sees.  383-389. 
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many  a  useful  purpose.  If  a  code  of  corporation  law  could  foresee 
and  provide  for  every  possible  case  to  arise  in  the  future,  then 
indeed,  as  contended  by  M.  de  Vareilles-Sommieres,  it  might  dis- 
pense with  personification  of  the  corporate  entity,  and  might  legis- 
late directly  for  every  conceivable  case.  But,  unfortunately,  it  is 
impossible  thus  to  provide  expHcitly  for  every  conceivable  case. 
In  spite  of  every  precaution,  the  casus  omissus  will  occur;  and 
when  it  does,  then  the  doctrine  of  corporate  personality  comes 
into  play.  For  the  law,  recognizing  its  inabiHty  to  provide  specifi- 
cally for  every  case  that  may  arise,  after  laying  down  certain  rules 
which  make  the  personification  of  the  corporate  entity  natural 
and  almost  inevitable,  —  limited  UabiHty,  continuous  succession, 
unified  management,  power  to  sue  and  be  sued,  and  to  take  or 
convey  property  in  the  corporate  name,  —  goes  on  to  exact,  in 
effect,  that  in  all  other  cases,  not  expressly  so  provided  for,  the 
company  shall  be  treated  as  if.it  were  a  person,  or  in  other  words 
shall  be  conceived  of  as  a  person,  or  shall  be  an  imaginary  or 
fictitious  person.^^ 

The  conception  of  corporate  personality  is  a  simpHfication  of 
the  processes  of  thought.  Its  function  is  similar  to  that  of  an  alge- 
braic symbol.  A  mathematician  finds  it  difficult  to  carry  in  his 
head  a  complicated  expression  such  as  X'  +  ;^ax  -f-  b^;  and  in 
order  to  simplify  his  mental  processes  he  says  to  himself,  '.'Let 
y  =  x^  -\-  T^ax  +  b^,"  and  then  he  uses  y  in  his  calculations  instead 
of  the  longer  and  more  cumbrous  expression.  So  it  is  with  the 
imaginary  corporate  personaHty  in  legal  calculations.  The  lawyer 
finds  himself  unable  to  solve  his  problems  if  he  thinks  of  a  corpora- 
tion not  as  a  personified  unit  but  as  a  shifting  body  of  shareholders, 
or  even  as  a  real  but  impersonal  entity;  and  he  therefore  says  to 
himself,  in  effect,  "Let  the  corporate  personaHty  equal  the  chang- 
ing body  of  shareholders  in  respect  to  their  relations  to  the  joint 
property."  By  substituting  the  more  compact  idea  for  the  more 
elaborate,  he  is  enabled  to  reach  correct  results  with  less  mental 
effort. 

The  mathematician  recognizes  that  his  a's  and  his  6's,  his  x's 
and  y's,  have  no  existence  except  in  his  imagination,  and  that 
when  he  attempts  to  apply  his  calculations  to  practical  affairs  — 
for  example,  to  determine  the  stress  which  a  bridge  is  capable  of 

"  Cf.  Willmott  V.  London  Road  Car  Co.  [1910],  2  Ch.  525. 
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bearing  or  the  distance  which  a  projectile  will  carry  —  he  must 
convert  his  symbols  into  figures;  but  he  does  not  overlook  the 
assistance  which  those  symbols  have  been  to  him  in  obtaining  his 
practical  results.  So  a  judge,  in  order  to  work  out  a  problem  in 
the  law  of  corporations,  often  finds  it  convenient  to  make  use  of 
the  imaginary  corporate  person  in  his  calculations;  but  he  must 
recognize  that  ultimately  the  effect  of  his  decree,  although  it  may 
be  expressed  in  terms  of  the  corporate  personality,  must  be  the 
determination  of  the  rights  and  liabilities  of  actual  human 
beings. 

Let  us  take  an  illustration  of  this  use  of  the  corporate  fiction. 
The  regulations  of  a  certain  company  provide  that  the  directors 
may  exercise  all  the  powers  of  the  corporation  except  that  no  bonds 
shall  be  issued  or  mortgage  executed  without  the  prior  approval 
of  a  shareholders'  meeting.  Nevertheless,  without  such  approval, 
the  directors  issue  bonds,  and  execute  a  mortgage  to  secure  them. 
Are  the  bonds  valid  secured  obhgations  of  the  company?  In  order 
to  solve  this  problem,  it  is  convenient  to  conceive  of  the  corpora- 
tion as  a  personality  giving  commands  to  the  directors  as  his  or  its 
agents.  We  say,  therefore,  that  we  will  regard  the  bonds  as  issued 
by  the  directors  as  agents  of  the  imaginary  corporate  personality 
in  violation  of  restrictions  upon  their  authority;  and  as  third  per- 
sons, deaHng  with  the  agents,  could  not  justly  be  expected  to  see 
to  compliance  with  such  restrictions,  therefore,  applying  the  law 
of  agency,  we  reach  the  conclusion  that  the  bonds  are  valid  in  the 
hands  of  innocent  third  persons.  We  then  drop  the  symbol  of  the 
corporate  personahty  which  has  been  useful  to  us  in  reaching  our 
conclusion,  and  we  express  the  net  result  in  terms  of  the  rights  of 
actual  persons  by  adjudging  that  the  bondholders  take  the  assets 
and  the  shareholders  get  nothing. 

VII. 

The  application  of  this  doctrine  of  corporate  personality  seems 
to  be  beset  with  pitfalls  as  well  for  the  cautious  as  the  unwary. 

On  the  one  hand  is  the  temptation  to  shrink  from  a  logical  ap- 
plication of  the  doctrine,  and  to  refuse  to  apply  it  in  cases  where  it 
ought  to  be  applied.  For,  if  we  are  to  use  this  conception  of  a 
corporation  as  a  person  —  and  we  have  seen  above  that  we  can 

23 
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escape  from  reasoning  to  some  extent  in  terms  of  that  conception  — 
we  must  carry  it  out  consistently.  We  cannot  capriciously  drop 
the  corporate  personality  from  our  legal  reasoning  at  any  moment 
when  the  inclination  strikes  us.  Imagine  a  mathematician  who, 
at  some  stage  of  an  intricate  problem,  should  suddenly  say  to  him- 
self, "The  square  root  of  minus  one  is  a  mere  figment  of  the  imagina- 
tion. I  will  simply  draw  a  pen  through  the  square  root  of  minus 
one  in  this  term  of  this  equation;  for  surely  no  harm  can  result 
from  striking  out  a  fictitious  and  imaginary  quantity."  Such  a 
mathematician  would  soon  find  himself  in  difficulties,  and  his  final 
result  would  be  tainted  with  error.  So  it  is  with  a  lawyer  who  at 
some  stage  of  a  problem  in  corporation  law  determines  imcere- 
moniously  to  drop  the  conception  of  a  corporation  as  a  person,  in 
order,  as  he  thinks,  to  eliminate  from  the  calculations  a  complicat- 
ing factor.  He  confuses  instead  of  simplifying  his  reasoning,  and 
he  vitiates  the  soundness  of  his  conclusions. 

The  fact  that  in  a  particular  case  the  application  of  the  rule 
that  a  corporation  is  to  be  treated  as  a  person  will  work  hardship 
is  no  reason  whatever  for  departing  from  the  theory.  For  example, 
if  the  theory  of  a  corporate  entity  is  to  be  of  any  assistance  to  the 
courts,  actions  or  suits  to  redress  injuries  to  the  corporation  must 
be  brought  in  the  corporate  name.  Now,  if  by  a  blunder  of  a 
solicitor,  a  suit  is  brought  not  in  the  name  of  the  corporation  but 
in  the  individual  names  of  all  the  shareholders,  hardship  may  be 
caused  in  a  particular  case  by  dismissing  the  bill.  Perhaps  the 
statute  of  limitations  would  bar  a  new  suit  in  the  name  of  the  cor- 
poration. Yet  of  course  that  hardship  is  no  reason  whatever  for 
permitting  the  suit  by  shareholders  in  their  own  names  to  be  main- 
tained, in  violation  of  legal  theory. 

To  take  another  illustration,  suppose  that  one  man  acquires  all 
the  shares  of  a  corporation  and  then  by  deed  in  his  own  individual 
name  conveys  to  A  a  tract  of  land  the  title  to  which  is  vested  in 
the  corporation.  The  temptation  is  strong  to  hold  that  A  gets  a 
good  legal  title  to  the  land;  ^^  for  why  should  he  suffer  loss  because 
the  law  regards  the  corporation  as  a  person  and  does  not  recognize 
a  deed  by  the  shareholders  as  equivalent  to  a  deed  by  the  corpora- 
tion? Nevertheless,  to  hold  that  A  has  a  good  legal  title  to  the 
land  would  be  a  departure  from  the  theory  of  a  corporation  as  a 

"  Swift  V.  Smitli,  65  Md.  428. 
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person  and,  while  it  might  avoid  hardship  in  some  particular  case, 
would  in  the  long  run  work  more  injustice  that  it  avoids.  For  in- 
stance, if  such  a  deed  conveys  a  good  title  at  law,  a  subsequent 
bond  fide  purchaser  from  the  corporation  would  get  no  title  to  the 
land,  although  the  land  records  would  furnish  him  no  information 
that  the  title  had  passed  from  the  corporation;  for  of  course  the 
deed  in  the  name  of  the  shareholder  would  not  be  indexed  under 
the  name  of  the  corporation,  so  that  a  conveyancer  examining  the 
records  for  conveyances  by  the  corporation  would  be  quite  unable 
to  find  the  deed. 

When  tempted  to  disregard  the  doctrine  of  corporate  personality, 
we  may  often  find  it  helpful  to  concentrate  attention,  not  upon 
that  legal  dogma,  but  upon  the  hard-and-fast  rules  of  law  which 
have  been  deduced  from  the  dogma  or  from  which  that  dogma  has 
been  deduced.^^  For  instance,  the  rule  that  actions  or  suits  to  en- 
force corporate  rights  must  be  in  the  corporate  name  may  have 
been  deduced  from  the  legal  rule  that  in  all  casus  omissi  a  corpora- 
tion shall  be  regarded  as  if  it  were  a  single  person,  or  it  may  have 
been  one  of  the  rules  specifically  prescribed  for  the  government  of 
companies,  which  induced  the  generalization  that  such  companies 
shall  be  regarded  as  if  each  were  a  single  person;  but,  whatever 
may  have  been  the  historical  origin  of  the  rule,  it  is  now  as  well 
fixed  in  the  law  as  if  some  act  of  the  legislature  expressly  provided 
that  all  actions  to  enforce  corporate  rights  shall  be  instituted  in 
the  name  of  the  corporation.  Consequently  in  enforcing  that  rule 
the  courts  need  not  now  resort  to  the  doctrine  of  corporate  per- 
sonality to  justify  their  decisions;  to  do  so  is  rather  confusing. 
When  a  court  is  asked  to  suspend  that  rule  in  favor  of  some  par- 
ticular litigant,  as  in  the  case  suggested  in  a  former  paragraph,  the 
question  is  not  so  much  whether  the  court  will  "go  behind  the 
corporate  entity"  as  whether  it  will  suspend  an  estabhshed  rule  of 
law,  which  may  or  may  not  have  had  its  origin  in  the  doctrine  of 
corporate  personality. 

The  difficulty  comes  where  no  controlling  rule  has  been  laid 
down  by  statute  or  by  authoritative  judicial  decision  and  where 
the  question  arises  whether,  in  some  case  not  specifically  so  gov- 

^  As  to  the  divergence  of  opinion  whether  certain  rules  of  law  are  the  causes  or  the 
consequences  of  the  personification  of  corporations,  see  de  Vareilles-Sommieres,  Les 
Personnes  Morales,  sec.  482. 
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erned,  a  corporation  shall  be  regarded  as  if  it  were  a  person.  For 
instance,  a  statute  is  passed  applicable  to  "persons."  Are  cor- 
porations within  that  statute?  This  is  a  question  which,  in  the 
absence  of  any  clear  indication  of  legislative  intent  one  way  or  the 
other,  may  properly  be  decided  by  applying  the  legal  fiction  of 
corporate  personaUty.  In  ail  such  cases,  however,  considerable 
latitude  must  be  allowed  to  judicial  discretion.    • 

But  the  temptation  to  apply  the  doctrine  of  corporate  personal- 
ity too  sparingly  is  much  less  insidious  than  the  temptation  to 
apply  it  too  freely.  For  notwithstanding  the  indispensable  as- 
sistance which  is  afforded  by  the  conception  of  a  corporation  as 
a  person  in  solving  legal  problems,  yet  that  idea  should  not  be 
exalted  into  a  divinity,  or  a  great  mysterious  dogma,  before  which 
as  loyal  disciples  of  the  common  law  we  must  stand  in  reverent 
awe,  believing  where  we  cannot  prove.  There  is  no  command  to 
fall  down  and  worship  the  imaginary  corporate  personality,  like 
the  golden  image  which  Nebuchadnezzar  set  up.  Still  less  should 
the  doctrine  of  the  corporate  fiction  be  treated  as  an  oracle  to  be 
consulted  on  every  question  in  corporation  law.  It  does  not,  Hke 
Wamba's  ''Pax  vobiscum,"  constitute  an  answer  to  every  ques- 
tion. To  the  points  at  issue  in  the  great  majority  of  cases  in  cor- 
poration law  that  I  "^w  come  before  the  courts,  the  doctrine  of  the 
corporate  fiction  is  quit:;  "'■relevant,  and  only  harm  can  come  from 
attempting  to  apply  it. 

For  example,  take  a  recent  case  in  which  the  Supreme  Court  of 
the  United  States  and  the  Supreme  Court  of  Massachusetts  have 
differed  in  opinion.  .  The  facts  were,  in  brief,  as  follows:  Certain 
promoters  had  organized  a  corporation  for  the  purpose  of  buying 
certain  property  to  which  they  themselves  held  the  title.  The 
sale  was  made  and  consummated  at  a  time  when  they  and  their 
confederates  constituted  the  board  of  directors  and  held  all  the 
outstanding  shares  of  the  corporation,  so  that  all  the  persons  then 
interested  were  fully  apprised  of  the  facts.  The  total  authorized 
number  of  shares  had  not,  however,  at  that  time  been  issued,  but 
the  promoters  contemplated  offering  them  for  pubhc  subscription. 
Afterwards,  they  were  subscribed  and  taken  by  the  pubhc.  The 
new  subscribers  thus  obtained  control  of  the  corporation  and  as- 
certained that  the  price  paid  to  the  promoters  for  the  property  was 
excessive.    The  question  was  whether  the  sale  could  be  impeached 
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by  the  corporation  as  constituted  after  the  public  subscribers  had 
become  members.  The  Supreme  Court  held  that  it  could  not;  ^^ 
and  the  reason  assigned  was  that  the  corporation  after  the  public 
subscription  of  the  shares  continued  to  be  the  same  entity  as  it 
was  at  the  time  the  purchase  was  made  with  the  full  and  free  ap- 
proval of  every  person  then  holding  shares.  Now,  it  is  submitted 
that  in  thus  lugging  in,  if  the  expression  may  be  pardoned,  the 
doctrine  of  the  corporate  entity,  the  court  merely  diverted  atten- 
tion from  the  real  issue.  Without  doubt,  a  corporation  is  a  legal 
entity  so  that  if  it  was  irrevocably  bound  at  the  time  the  purchase 
was  made,  the  fact  that  other  persons  who  were  kept  in  ignorance 
of  the  true  drcimistances  subsequently  became  shareholders  would 
not  confer  upon  the  entity  the  right  to  undo  a  transaction  by 
which  it  had  formerly  been  bound.  But  what  was  the  real  question 
before  the  court?  Was  not  the  real  question  whether  or  not  the 
corporation  in  the  first  days  of  its  organization,  when  its  destinies 
were  in  the  hands  of  promoters  who  contemplated  transferring 
control  to  future  subscribers,  was  under  a  disability,  in  a  court  of 
equity,  analogous  to  that  of  infancy,  so  that  its  consent  given  at 
that  time  was  no  less  voidable  than  the  consent  of  an  infant  would 
have  been?  With  that  question  the  doctrine  of  the  corporate 
personality  had  nothing  whatever  to  do. 

Yet  many  lawyers  find  as  great  difhcmty  in  keeping  the  doc- 
trine of  corporate  personality  out  of  their  legal  reasoning  as  Mr. 
Dick  experienced  in  keeping  Charles  the  First's  head  out  of  his 
memorial.^^  Infinite  harm  has  come  from  assuming  that  the  doc- 
trine of  the  corporate  fiction  will  solve  all  problems  in  the  law 
of  corporations. 

One  cause  of  this  unfortunate  tendency  to  regard  the  corporate 
fiction  as  a  touchstone  to  be  appHed  to  all  questions  connected 
with  corporations  —  a  tendency  which  is  evinced  by  those  who 
affect  to  disapprove  the  doctrine  that  a  corporation  is  a  separate 
entity  or  personality,  almost  as  much  as  by  those  who  earnestly 
preach  that  doctrine  —  one  cause  of  this  tendency  is  the  belief 

1'  Old  Dominion  Copper  Co.  v.  Lewisohn,  210  U.  S.  206.  Contra,  Old  Dominion 
Copper  Co.  v.  Bigelow,  188  Mass.  315,  89  N.  E.  193.  See  also  Mason  v.  Carrothers, 
74  Atl.  1030  (Me.). 

"  For  instance,  a  learned  Italian  writer,  after  mentioning  a  long  list  of  mooted 
questions  in  company  law,  adds,  "A  tutte  queste  domande  e  la  teoria  della  personality 
giuridica  che  deve  dare  una  risposta."    Ferrara,  Le  Persone  Giuridiche,  2. 
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that  has  been  noticed  above  that  the  conception  of  the  corporate 
entity  is  something  very  technical.  We  lawyers  are  naturally 
prone  to  take  an  especial  interest  in  those  rules  of  law  which  are 
most  inexplicable  to  the  lay  mind.  We  like  to  perch  ourselves 
upon  some  pinnacle  of  learning  from  which  we  may  look  down 
with  complacency  upon  the  whole  world  that  heth  in  darkness  at 
our  feet.  This  is  the  secret  of  the  fascination  of  the  rule  in  Shelley's 
Case  for  many  lawyers.  It  is  a  sacred  mystery  into  which  the  un- 
initiated cannot  pry.  In  consequence  of  the  scholastic  terms  in 
which  the  doctrine  that  a  corporation  is  an  entity,  and  that  this 
entity  is  a  person,  has  been  handed  down  to  us,  we  have  erroneously 
come  to  regard  it  too  as  one  of  these  mysteries  of  the  profession, 
and  have  therefore  taken  a  deHght  in  applying  it  on  all  possible 
occasions  —  even  on  some  occasions  in  which  its  application  was 
in  reason  impossible.^^  The  writer  cannot  claim  an  exemption 
from  this  tendency  to  apply  the  doctrine  of  the  corporate  fiction 
to  cases  where  it  properly  has  no  appHcation.^^  But  the  subtlety 
of  this  temptation  ought  to  serve  as  a  warning  against  this  dan- 
gerous error  of  overestimating  the  importance  of  the  denial,  or 
acceptance,  of  the  conception  of  a  corporation  as  a  legal  entity 
or  person,  and  of  treating  the  doctrine  as  the  decisive  point  in 
many  cases  with  which  it  really  has  nothing  to  do. 

Particularly,  in  any  discussion  as  to  tjie  justice  or  injustice  of  a 
proposed  rule,  the  fiction  of  corporate  personality  is  altogether 
irrelevant.  The  corporate  fiction  has  no  proper  place  in  legislative 
debates.  In  order  to  determine  whether  a  law  is  just  or  unjust,  its 
effect  upon  men,  and  not  corporate  personalities,  must  be  con- 
sidered. Yet  nothing  is  more  common  than  an  effort  to  justify 
the  justice  or  policy  of  certain  laws  by  means  of  the  doctrine  of 
corporate  personaHty.  Thus,  in  the  French  Revolution,  the  re- 
publicans sought  to  justify  confiscation  of  property  belonging  to 
corporations,  under  the  plea  that  the  property  in  question  be- 
longed, not  to  human  beings,  but  to  legal  personalities  whose  ex- 
istence depended  upon  the  gracious  pleasure  of  the  state  and  might 
therefore  be  terminated  at  any  time,  so  as  to  leave  their  property 

^*  See  passage  from  de  Vareilles-Sommieres,  Les  Personnes  Morales,  quoted  infra, 
note  25. 

"  See  10  Col.  L.  Rev.  183,  criticising,  perhaps  not  without  justice,  a  statement  by 
the  present  writer. 
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without  an  owner  and  to  cause  it  to  escheat  to  the  state. ^^  We 
stand  aghast  at  these  excesses;  but  even  in  America  similar  ex- 
cuses for  unjust  laws  are  often  heard  in  our  halls  of  legislation. 

The  distinction  between  the  abuse  and  the  legitimate  use  of  the 
doctrine  of  corporate  personaUty  may  be  made  clearer  by  a  con- 
crete case.  The  question  has  often  arisen  whether  the  dispensing 
of  liquor  by  an  incorporated  club  to  its  members  is  within  the 
meaning  of  laws  regulating  or  prohibiting  the  sale  of  intoxicating 
liquors;  and  a  majority  of  the  courts  before  whom  the  point  has 
come  have  held,  applying  the  doctrine  of  the  corporate  fiction, 
that  when  an  incorporated  club,  which  is  in  law  a  person,  transfers 
liquor  to  one  of  its  members,  a  sale  takes  place  from  one  person  to 
another,  and  that  such  a  transfer  is  therefore  within  the  statute. 
This  is  a  perfectly  proper  application  of  the  doctrine  that  a  cor- 
poration is  to  be  regarded  in  law  as  if  it  were  a  person.  But  sup- 
pose the  question  should  come  before  the  legislature  whether  such 
laws  ought  to  be  so  framed  as  to  exempt  incorporated  clubs  selling 
liquors  to  their  members.  Opponents  of  such  an  exemption  would 
be  very  apt  to  base  their  arguments  in  part  upon  the  doctrine  of 
corporate  personality,  and  to  contend  that  because  a  corporation 
is  a  legal  person  it  ought  in  reason  and  justice  to  be  governed  by 
the  same  rules  as  other  persons.  Yet  it  is  perfectly  clear  that  the 
legislature  can  only  be  confused  by  such  an  argument.  For  the 
justice  or  injustice,  the  policy  or  impolicy,  of  the  proposed  exemp- 
tion must  be  judged  with  reference  to  actual  facts  and  not  with 
reference  to  legal  fictions. 

Another  illustration  of  the  mistaken  extension  of  the  corpora- 
tion fiction  to  the  domain  of  politics  will  sufiice.  Gladstone,  in 
his  Tory  days,  reasoning  in  support  of  a  religious  establishment, 
contended  that  the  state  is  a  person,  and  therefore  bound  like 
natural  persons  to  maintain  divine  worship.  He  was,  of  course, 
not  so  illogical  as  to  base  his  argument  on  any  legal  fiction  that 
the  state  is  a  person,  but  he  reasoned,  or  assumed,  with  Gierke 
and  his  school,  that  the  entity  formed  by  the  cooperate  union  of 
natural  persons  is  a  real  person.  Had  he  adopted  what  we  con- 
ceive to  be  the  true  doctrine  that  such  an  entity  is  really  imper- 
sonal and  is  regarded  as  a  person  only  by  way  of  metaphor  or  legal 

20  De  Vareilles-Sommieres,  Les  Personnes  Morales,  65;  i  Michoud,  La  Theorie  de 
la  Personnalite  Morale,  380-381. 
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fiction,  the  fallacy  of  founding  an  argument  in  support  of  a  state 
church  on  so  sandy  a  foundation  would  have  been  apparent.  As 
it  was,  his  critic,  Macaulay,  confuted  him  by  a  reductio  ad  absur- 
dum,  showing  that  every  collection  of  individuals  is  a  person  in 
the  same  sense  as  the  state,  so  that  Gladstone's  argument  would 
lead  to  the  absurdity  that  every  collection  of  individuals  would  be 
bound  to  support  a  church.     Said  Macaulay: 

"Is  it  not  perfectly  clear  that  this  argimient  applies  with  exactly  as 
much  force  to  every  combination  of  human  beings  for  a  common  purpose 
as  to  governments?  Is  there  any  such  combination  in  the  world,  whether 
technically  a  corporation  or  not,  which  has  not  this  collective  personality 
from  which  Mr.  Gladstone  deduces  such  extraordinary  consequences? 
Look  at  banks,  insurance  oflaces,  dock  companieSj  gas  companies,  hos- 
pitals, dispensaries,  associations  for  the  relief  of  the  poor,  associations 
for  apprehending  malefactors,  associations  of  medical  pupils  for  pro- 
curing subjects,  associations  of  country  gentlemen  for  keeping  fox- 
hounds, book  societies,  benefit  societies,  clubs  of  all  ranks,  from  those 
which  have  lined  Pall  Mall  and  St.  James's  Street  with  their  palaces, 
down  to  the  Free-and-easy  which  meets  in  the  shabby  parlour  of  a  vil- 
lage inn.  Is  there  a  single  one  of  these  combinations  to  which  Mr. 
Gladstone's  argument  will  not  apply  as  well  as  to  the  state?  In  all 
these  combinations,  in  the  Bank  of  England,  for  example,  in  the  Atheneum 
club,  the  will  and  agency  of  the  society  are  one,  and  bind  the  dissentient 
minority.  The  Bank  and  the  Atheneum  have  good  faith  and  a  justice 
different  from  the  good  faith  and  justice  of  the  individual  members. 
The  Bank  is  a  person  to  those  who  deposit  bullion  with  it.  The  Athe- 
neum is  a  person  to  the  butcher  and  the  wine-merchant."  ^^ 


VIII. 

Above  all,  we  should  lay  to  heart  the  utter  futility,  and  worse, 
of  speaking  or  thinking  of  a  corporation  as  "endowed  by  the 
state  with  personality."  Such  expressions  are  very  common  both 
with  us  and  on  the  Continent  of  Europe.  Yet  they  are  devoid  of 
value.  So  far  as  corporate  entities  are  real,  they  rise  into  being 
whenever  men  cooperate  for  a  common  purpose,  quite  independ- 
ently of  the  state.  The  state  may  strive  to  suppress  them,  as 
many  rulers  have  done;   but  the  difficulty  which  such  rulers  have 

21  Macaulay's  "  Gladstone  on  Church  and  State,"  Works  (London,  1875),  vol.  6, 
p.  337. 
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encountered  is  enough  to  demonstrate  that  the  beings  they  sought 
to  suppress  were  not  created  by  the  power  which  found  such  diffi- 
culty in  suppressing  them.^^  Indeed,  we  ourselves  see  how  the 
state  is  sometimes  forced  to  recognize  in  part  the  existence  of  de 
facto  corporations  which,  being  formed  contrary  to  its  laws,  cer- 
tainly cannot  be  regarded  as  created  by  it.  Moreover,  if  corpora- 
tions are  endowed  with  personality  by  the  state,  who  endowed  the 
state,  which  also  is  a  corporation,  with  that  mysterious  attribute?  "^ 
On  the  other  hand,  so  far  as  a  corporate  entity  is  personal,  its  per- 
sonahty  is  fictitious,  or  metaphorical;  and  it  is  not  "  endowed  with 
personality  by  the  state"  for  the  simple  reason  that  its  personality 
is  imaginary.  As  well  speak  of  John  Doe  or  Richard  Roe  as  en- 
dowed by  the  state  with  personaHty. 

Still  more  erroneous  is  it  to  speak  of  corporate  personality  as  a 
privilege  conceded  by  the  state.  This  notion  that  corporate  per- 
sonaHty is  some  mysterious  gift  from  a  higher  power,  bestowed 
like  manna  from  heaven,  goes  back,  Hke  so  much  that  is  confusing 
in  this  matter  of  the  corporate  entity,  to  the  Roman  law.^^  Cor- 
porate personaHty  is  not  a  concession  from  the  state,  and  it  is  not 
properly  a  privilege.  So  far  as  it  is  real,  it  is  a  fact  recognized  but 
not  created  by  the  state;  and  so  far,  if  at  all,  as  it  comes  from  the 
state,  it  is  imaginary,  and  is,  therefore,  like  any  other  imaginary 
gift,  of  no  value.  All  manner  of  injustice  and  false  reasoning  have 
resulted  from  the  conception  of  corporate  personaHty  as  a  great 
privilege  presented  to  loyal  subjects  by  a  gracious  sovereign.^ 

That  the  mysterious  personality  attributed  by  the  courts  to  an 
incorporated  body  of  men  is  of  Httle  or  no  deep  legal  importance 
is  taught  by  the  extraordinary  difficulty  of  determining  whether  a 
given  body  of  men  possess  this  attribute  of  legal  personality,  and 
the  uncertainty  of  the  consequences  which  should  follow  from  its 
possession.  What  are  the  necessary  legal  consequences  of  endow- 
ing a  body  of  men  with  this  mysterious  attribute  of  a  corporate 

^  I  Michoud,  La  Th^orie  de  la  Personnalite  Morale,  33-34. 

^  Id.,  p.  27.  ^  Ferrara,  Le  Persone  Giuridiche,  41. 

^  C/.  de  Vareilks-Sommi&res,  Les  Personnes  Morales,  sec.  478.  "  Ceux  qui  s'imagi- 
nent  que  la  personne  morale  est  une  creation  de  la  loi  son  forcement  inclines  k  croire 
que  c'est  pour  obtenir  des  resultats  extraordinaires  que  le  l^gislateur  tire  cet  ^tre  du 
n6ant.  II  faut  decouvrir  de  graves  effets  k  ce  prodige.  Dans  ces  dispositions  et  dans 
cette  n6cessite,  on  rattache  ^  la  personnification  des  phenom^nes  qui  ont  une  toute 
autre  raison  d'etre,  et  d6sormais  on  les  tient  pour  impossible  en  dehors  de  I'associa- 
tion  personnifi^e,  alors  qu'ils  sent  naturels  et  legitimes  dans  toute  association." 
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personality?  What  vital  distinction  is  there  between  a  corpora- 
tion and  a  voluntary  association?  The  courts  have  never  been  able 
to  find  a  satisfactory  answer.  Such  intangible  distinctions  ought 
not  to  be  emphasized  by  the  law. 

Of  course,  there  may  be  fine  distinctions  that  are  yet  of  great 
importance.  But  in  all  such  cases,  however  great  may  be  the  diffi- 
culty of  drawing  the  line,  yet  as  soon  as  it  has  been  determined 
that  a  case  falls  on  a  particular  side  of  the  line  there  is  no  doubt 
that  very  different  rules  are  to  be  apphed  than  if  it  had  fallen  on 
the  other.  In  such  cases  the  distinction,  however  difficult  to  draw, 
is  very  useful,  and  indeed  indispensable.  Thus  the  distinction  be- 
tween a  mushroom  and  a  toadstool  may  be  a  fine  one,  but  it  cannot 
safely  be  ignored.  Whatever  may  be  the  difficulty  in  determining 
to  which  class  a  certain  fungus  belongs,  when  once  that  question 
is  answered  there  is  no  doubt  at  all  but  that  the  growth  is  to  be 
treated  very  differently  from  the  way  it  ought  to  have  been  treated 
if  it  had  been  determined  to  belong  to  the  other  category. 

There  are  many  instances  in  the  law  of  similar  fine  but  necessary 
distinctions.  For  instance,  take  the  distinction  between  a  vested 
and  a  contingent  remainder.  Nothing  may  be  more  difficult  than 
to  determine  whether  a  given  limitation  in  a  deed  or  will  is  vested 
or  contingent.  Lawyers  constantly  differ  upon  the  question;  and 
the  judges,  who  are  forced  to  decide  one  way  or  the  other,  doubt- 
less often  feel  that  a  toss  of  a  penny  would  furnish  the  most  satis- 
factory mode  of  reaching  a  conclusion.  Yet,  if  once  the  limitation 
in  question  is  decided  to  be  vested,  there  is  no  doubt  about  the 
rules  of  law  by  which-  it  is  to  be  governed,  and  no  doubt  that  those 
rules  of  law  are  very  different  from  those  that  would  have  apphed 
if  the  Hmitation  had  been  determined  to  be  contingent.  Such  a 
distinction  is  serviceable. 

The  distinction  between  those  associations  which  are  to  be  re- 
garded as  fictitious  legal  persons,  or  in  other  words  corporations, 
and  those  which  are  not,  is  not  of  this  character.  One  association 
will  possess  certain  rights  and  attributes  and  be  subject  to  certain 
HabiHties;  and  the  courts  will  pronounce  it  a  corporate  entity. 
Another  association  will  be  judicially  declared  not  to  be  such  an 
entity,  and  yet  it  will  possess  according  to  the  laws  under  which 
it  is  formed  exactly  the  same  rights  and  attributes  and  be  subject 
to  exactly  the  same  liabilities  as  the  other  association. 
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rx. 

What  then  is  the  practical  conclusion?  What  are  the  results  of 
this  discussion?  The  conclusion  is  that  the  somewhat  confused 
and  self-contradictory  statements  which  we  have  inherited  through 
Coke  and  Blackstone  from  the  Roman  law  and  the  canon  law,  and 
the  modern  metaphysical  discussions  in  Europe  about  the  nature 
of  corporate  personaHty,  combine  to  teach  that  we  shall  walk 
most  safely  if  we  pay  least  heed  to  our  footsteps,  trusting  to  nature 
and  to  common  sense  to  guide  our  feet  in  the  way  they  should  go. 
The  doctrine  of  corporate  personality  is  a  natural  though  figura- 
tive expression  of  actual  facts.  It  is  only  by  study  and  artificiality 
that  we  can  train  ourselves  to  make  it  confusing  or  misleading. 
The  best  method  of  dealing  with  the  doctrine  that  a  corporation  is 
a  legal  personality  is,  therefore,  to  think  less  about  it.  The  con- 
ception itself  is  a  natural  one.  We  do  not  need  to  be  instructed  to 
regard  a  corporation  as  an  entity  and  to  regard  that  entity  as  a 
person:  our  minds  are  so  constituted  that  we  cannot  help  taking 
that  view.  Being  a  natural  conception,  it  will  tend  to  find  its 
proper  place  in  the  law,  if  only  we  cease  to  regard  it  as  something 
mysterious  or  technical. 

Arbitrary,  technical  rules  must  be  carefully  studied  in  order  to 
be  properly  applied.  For  example,  nobody  would  assert  that  the 
application  of  the  rule  against  perpetuities  could  safely  be  left  to 
the  natural  man.  But  in  applying  natural  rules  or  principles, 
study  leads  to  artificiality.  If  the  truth  that  twice  two  makes 
four  had  been  stated  as  an  abstruse  technical  doctrine  and  em- 
bedded in  a  mass  of  legal  terms,  we  should  be  much  less  liable  to 
error  by  trusting  to  the  multipHcation  table  than  by  striving  to 
understand  and  bear  in  mind  the  technical  statement. 

The  case  with  respect  to  the  doctrine  of  the  corporate  entity, 
although  similar  in  kind,  is  unfortunately  not  so  simple.  In  the  first 
•place,  the  conception  of  a  corporate  personality,  although  natural 
and  simple,  is  not  so  natural  or  so  simple  as  the  conception  of  twice 
two  as  equivalent  to  four.  Consequently,  it  is  not  possible  to  the 
same  extent  to  dispense  with  explanations  of  its  legal  effect.  In 
the  second  place,  we  cannot  by  an  effort  of  will  efface  the  memory 
of  the  familiar  terms  in  which  from  the  earliest  days  of  our  legal 
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education  we  have  heard  the  doctrine  of  the  corporate  entity 
stated.  But  we  can,  and  should,  fully  recognize  that  the  concep- 
tion is  simple  and  natural,  and  should  endeavor  to  apply  it,  though 
logically  and  consistently,  yet  simply  and  naturally,  and  not  arti- 
ficially. This  is  the  explanation  of  the  fact,  observed  with  wonder 
by  some  jurists,  that  all  the  scholarship  which  has  been  devoted 
to  the  subject  in  Europe  in  recent  years  has  only  served  to  in- 
crease the  confusion. ^^ 

The  feasibility  of  treating  the  doctrine  naturally  and  yet  logi- 
cally is  shown  by  the  state  of  the  law  in  England.  The  English 
courts  apply  the  doctrine  at  least  as  logically  and  consistently  as 
the  American  courts  —  perhaps  more  logically  and  consistently 
than  we  do  —  and  yet  the  doctrine  has  received  an  insignificant 
degree  of  consideration  in  modern  English  law.  Our  nomencla- 
ture, "law  of  corporations,"  tends  to  accentuate  the  importance 
of  the  doctrine  of  corporate  personality,  whereas  the  correspond- 
ing expression  in  England,  "law  of  companies,"  tends  to  relegate 
it  to  its  proper  place.  Lord  Lindley's  great  work  on  the  law  of 
companies,  from  beginning  to  end,  contains  no  definition  of  a 
corporation,  and  no  discussion  of  the  distinction  between  a  cor- 
poration and  an  unincorporated  company.  Mr.  Hamilton  begins 
his  treatise  with  a  definition  of  a  corporation;  ^^  but  he  is  obliged 
to  resort  to  an  American  case  as  the  source  of  the  definition,^^  and 
from  that  point  on  has  little  or  nothing  to  say  on  the  subject. 
The  very  title  of  Lord  Lindley's  book,  "The  Law  of  Companies 
considered  as  a  Branch  of  the  Law  of  Partnership,"  shows  that  he 
is  not  troubled  by  abstruse  distinctions  between  companies  that 
are,  and  those  that  are  not,  metaphysical  legal  persons.  Yet,  if 
an  American  lawyer  should  publish  a  book  under  Lord  Lindley's 
title,  he  would  probably  find  few  purchasers.  To  the  old-fashioned 
American  lawyer  it  would  seem  about  as  reasonable  to  speak 
of  the  law  of  corporations  as  a  branch  of  the  law  of  partnership, 
as  to  speak  of  the  law  of  libel  as  a  branch  of  the  law  of  contingent 
remainders. 

This,  then,  is  the  comforting  conclusion.    We  need  only  trust 

^  Ferrara,  Le  Persone  Giuridiche,  3.  "£  singolare  che  le  numerose  e  sempre  piii 
acute  e  penetrant!  ricerche,  invece  di  chiarire  il  problema,  I'hanno  di  pid  complicato." 
See  also  the  same  work,  131-132. 

*''  Hamilton,  Manual  of  Company  Law,  i. 

28  Dartmouth  College  v.  Woodward,  4  Wheat.  (U.  S.)  518,  636. 
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to  nature  and  strive  to  forget  or  disregard  the  technical  rules  and 
statements  of  doctrine  in  which  we  have  been  educated.  As  scholars, 
or  as  students  of  the  history  of  jurisprudence,  we  may  peruse  with 
interest  the  erudite  and  brilliant  essays  of  French,  German,  and 
Italian  jurists,  but  as  practical  lawyers  we  may  and  should  dis- 
regard all  that  wealth  of  learning,  contemplating  it  only  as  some- 
thing to  be  avoided,  and  as  teaching  the  dangerous  character  of 
the  similar  artificial  statements  which  we  find  in  our  own  law 
books.  To  understand  and  apply  correctly  the  doctrine  of  cor- 
porate personality,  no  other  guide  is  desirable  than  sturdy  com- 
mon sense.^^ 

Arthur  W.  Machen,  Jr. 
Baltimore,  Md, 

^^  Since  the  foregoing  article  was  in  type,  an  article  entitled  "  Legal  Personality  " 
by  Professor  W.  M.  Geldart,  an  advocate  of  the  reality  theory,  has  appeared  in 
27  L.  Q.  Rev.  90.  The  last-mentioned  article  informs  us  that  Sir  Frederick  Pollock 
has  contributed  to  the  recent  Gierke  Festschrift  a  discussion  of  the  question,  "  Has 
the  Common  Law  received  the  Fiction  Theory  of  Corporations  ?  "  We  may  look 
forward  to  a  discussion  of  the  subject  by  such  a  master  with  great  interest,  not  un- 
mingbd,  however,  with  apprehension  lest  the  entrance  of  such  a  champion  into  the 
lists  may  be  the  signal  for  the  outbreak  in  the  common-law  world  of  a  metaphysical 
contest  similar  to  that  which  has  absorbed  so  much  attention  upon  the  Continent  of 
Europe. 
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THE   DOCTRINE  OF  DUE  PROCESS  OF  LAW 
BEFORE   THE   CIVIL  WAR. 

"POURING  the  last  court  year  the  United  States  Supreme  Court 
-*-^  decided  sixty-five  constitutional  cases;  eight  of  these  arose 
under  the  ObHgation  of  Contracts  clause,  twenty-one  under  the 
Commerce  clause,  and  twenty-four  under  the  Fourteenth  Amend- 
ment, or,  more  specifically,  under  that  clause  of  the  Fourteenth 
Amendment  which  declares  that  no  state  shall  "deprive  any  person 
of  life,  Hberty,  or  property  without  due  process  of  law."  ^  In  other 
words,  the  most  important  clause  of  the  United  States  Constitution 
judged  as  a  restriction  upon  the  legislative  power  of  the  states  is 
the  Due  Process  of  Law  clause  of  the  Fourteenth  Amendment. 
Equally  interesting  is  the  fact  that  this  importance  is  compara- 
tively recent.  The  Fourteenth  Amendment  was  added  to  the  Con- 
stitution in  1868.  Between  1868  and  1889  seventy-one  cases  arose 
under  the  entire  amendment.  Between  1890  and  1901,  on  the  other 
hand,  197  cases  arose  under  the  amendment,  and  that  amounts  to 
saying  under  the  clause  just  quoted.^  Again,  while  the  American 
Digest  for  1887  contains  but  11  items  upon  Due  Process  of  Law 
out  of  274  items  upon  the  subject  of  constitutional  law,  the  same 
publication  for  1902  contains  109  items  upon  Due  Process  of  Law 
out  of  a  total  of  470  items  upon  constitutional  law;  and  furthermore, 
a  large  proportion  of  the  remainder  of  these  470  items  are  upon 
topics  related  to  and  growing  out  of  the  modern  concept  of  Due 
Process  of  Law.^ 

Nor  is  the  significance  of  these  statistics  difficult  to  discover  when 
we  understand  what  the  modern  concept  Due  Process  of  Law  is.  In 
the  now  famous  case  of  Lochner  v.  State  of  New  York  ^  the  issue 
was  the  validity  of  the  statute  Kmiting  employment  in  bakeries  to 
sixty  hours  a  week  and  ten  hours  a  day.     Complainants  in  error 

^  E.  Wambaugh,  Constitutional  Law  in  1909-10,  4  Am.  Pol.  Sci.  Rev.  483-97. 

*  See  the  Annotated  Constitution  of  the  United  States  in  any  House  or  Senate 
Manual. 

'  Am.  Dig.  of  dates  mentioned,  Tit.  "Constitutional  Law." 

*  198  U.  S.  45- 
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contended  that  this  statute  comprised  an  unreasonable  and  arbi- 
trary regulation  of  an  innocuous  trade  and  was  therefore  not  within 
the  police  power;  and  they  propounded  the  following  questions, 
which,  they  contended,  the  state  must  answer  satisfactorily,  in 
order  to  justify  such  an  enactment  as  the  one  in  question:  "Does 
a  danger  exist  which  the  enactment  is  designed  to  meet?  Is  it  of 
sufficient  magnitude?  Does  it  concern  the  public?  Does  the  pro- 
posed measure  tend  to  remove  it?  Is  the  restraint  or  requirement 
in  proportion  to  the  danger?  Is  it  possible  to  secure  the  objects 
sought  without  impairing  essential  rights  and  principles?  Does 
the  choice  of  a  particular  measure  show  that  some  other  interest 
than  safety  or  health  was  the  actual  motive  of  legislation?"  The 
range  of  inquiry  which  the  court  is  thus  invited  to  enter  into  is 
obviously  almost  indefinite.  Nevertheless  it  would  seem  from  the 
language  of  Justice  Peckham's  opinion,  pronouncing  the  statute 
under  review  void,  that  the  court  accepted  the  invitation.  A 
salient  passage  of  this  opinion  runs  as  follows: 

"It  must  of  course  be  conceded  that  there  is  a  limit  to  the  valid  ex- 
ercise of  the  police  power  by  the  state  ,  .  .  otherwise  the  Fourteenth 
Amendment  would  have  no  efficacy  in  the  legislatures,  and  the  legisla- 
tures of  the  state  would  have  unbounded  power,  and  it  would  be  enough 
to  say  that  any  piece  of  legislation  was  enacted  to  conserve  the  morals, 
the  health,  or  the  safety  of  the  people;  such  legislation  would  be  valid  no 
matter  how  absolutely  without  foundation  a  claim  might  be.  The  claim 
of  the  poUce  power  would  be  a  mere  pretext,  —  become  another  and 
elusive  name  for  the  supreme  sovereignty  of  the  state,  to  be  exercised 
free  from  constitutional  restraint.  ...  In  every  case  that  comes  before 
this  court,  therefore,  where  legislation  of  this  character  is  concerned 
and  where  the  protection  of  the  federal  court  is  sought,  the  question 
necessarily  arises:  Is  this  a  fair,  reasonable,  and  appropriate  exercise  of 
the  police  power  of  the  state,  or  is  it  an  unreasonable,  unnecessary, 
and  arbitrary  interference  with  the  right  of  the  individual  to  his  per- 
sonal liberty?" 

It  is  true  that  the  decision  in  the  Lochner  case  was  rendered  by  a 
vote  of  five  to  four,  but  it  would  seem  from  a  careful  examination 
of  their  language  that  the  dissenting  judges  were  not  protesting 
so  much  against  the  idea  that  due  process  of  law  means  reasonable 
law,  or,  in  other  words,  the  court's  opinion  of  reasonable  law,  as 
against  the  view  that  the  statute  before  them  was  unreasonable. 
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I  have  elsewhere  traced  the  development  of  the  Due  Process  of 
Law  clause  of  the  Fourteenth  Amendment.^  That  development, 
however,  has  a  certain  background  in  the  history  of  our  constitu- 
tional law  anterior  to  the  Civil  War.  My  purpose  in  this  paper  is  to 
show  what  that  background  is. 

I. 

The  phrase  "due  process  of  law"  comes  from  Chapter  3  of  28 
Edw.  Ill,  which  reads  as  follows: 

"No  man  of  what  state  or  condition  he  be,  shall  be  put  out  of  his 
lands  or  tenements,  nor  taken,  nor  imprisoned,  nor  disinherited,  nor 
put  to  death,  without  he  be  brought  to  answer  by  due  process  of  law." 

This  statute  in  turn  harks  back  to  the  famous  Chapter  39  of 
Magna  Carta,  which  the  Massachusetts  Constitution  of  1780 
paraphrases  thus: 

"No  subject  shall  be  arrested,  imprisoned,  despoiled,  or  deprived  of 
his  property,  immunities,  or  privileges,  put  out  of  the  protection  of  the 
law,  exiled,  or  deprived  of  his  life,  liberty,  or  estate,  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land."  ® 

The  important  phrase  in  this  passage  for  our  purposes  is  of  course 
"by  the  law  of  the  land,"  which  is  made  by  Sir  Edward  Coke  in  his 
Institutes  synonymous  with  the  later  phrase,  "by  due  process  of 
law,"  and  that  in  turn  to  signify  "by  due  process  of  the  common 
law,"  that  is,  "by  the  indictment  or  presentment  of  good  and  lawful 
men  ...  or  by  writ  original  of  the  common  law."  ^  It  must  not 
be  thought,  however,  that  in  writing  thus  Coke  is  recording  the 
facts  of  history.  Rather,  to  quote  a  recent  authority  upon  Magna 
Carta,  he  was  but  "following  his  vicious  method  of  assuming  the 
existence  in  Magna  Carta  of  a  warrant  for  every  legal  principle 
established  in  his  own  day,"  a  method  which  has  enabled  him  to 
mislead  utterly  "several  generations  of  commentators."*  Among 
those  thus  misled  are  the  three  great  commentators  on  American 
constitutional  law,  Kent,  Story,  and  Cooley,  —  willing  dupes  no 
doubt,  yet  dupes  none  the  less.^ 

s  7  Mich.  L.  Rev.  642.       «  Declaration  of  Rights,  Art.  XII.  ^  Inst.  II,  50-1. 

8  McKechnie,  Magna  Carta,  447;  ibid.,  generally  on  "Chapter  39." 
"  2  Kent,  Comm.,  2  ed.,  13;  Story,  Comm.,  4  ed.,  §  1789;  Cooley,  Const.  Lim.,  2  ed., 
351  et  seq. 
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It  will  not  be  amiss  perhaps  to  raise  the  question  whether  Coke 
regarded  "the  law  of  the  land,"  as  he  defined  it,  as  beyond  the  power 
of  parliamentary  alteration,  an  inquiry  which  leads  us  to  the  great 
parHamentary  inquest  upon  "the  Hberty  of  the  subject"  which, 
growing  out  of  the  arrest  of  the  five  knights,  found  ultimate  fruition 
in  the  Petition  of  Right  of  1628.^''  The  question  at  issue  at  this 
time  between  ParHament  and  the  King  was  whether  the  latter  in 
ordering  an  arrest  must  assign  a  cause  the  validity  of  which  it  would 
accordingly  devolve  upon  the  judges  finally  to  determine.  The 
parHamentary  lawyers,  among  whom  was  Coke,  in  support  of  their 
contention  that  such  assignment  of  cause  must  be  made,  propounded 
the  following  argument:  "And  for  the  words  '  per  legem  terrae  '  orig- 
inal writs  only  are  not  intended,  but  all  other  legal  process,  which 
comprehended  the  whole  proceedings  of  the  law  upon  a  cause  other 
than  trial  by  jury  .  .  .  and  no  man  ought  to  be  imprisoned  by 
special  command  without  indictment,  or  other  due  process  to  be 
made  by  the  law."  "  The  phrase  "to  be  made  by  the  law,"  taken 
in  connection  with  the  purpose  of  Parliament's  protest,  which  was 
to  keep  "the  regal  power"  "a  legal  power,"  seems  plainly  to  leave 
Parliament  itself  unhampered. 

There  is,  however,  another  phase  of  the  matter  which  demands 
brief  consideration.  By  "law  of  the  land"  Coke  and  his  associates 
meant  apparently  merely  such  way  of  proceeding  on  the  part  of 
the  monarch,  when  moving  against  individuals,  as  the  law,  whether 
ancient  custom,  the  common  law,  or  statute,  ordained  and  estab- 
lished. But  now  the  source  of  the  guaranty  that  the  monarch  should 
thus  proceed  was  Magna  Carta.  It  therefore  behooved  the  parlia- 
mentarians to  exalt  Magna  Carta  as  much  as  possible,  or,  to  quote 
Sir  Benjamin  Rudyard,  to  make  "that  good  old  decrepid  law  of 
Magna  Carta,  which  hath  been  so  long  kept  in  and  bed-ridden,  as 
it  were,  .  .  .  walk  abroad  again."  ^^  Magna  Carta  is  accordingly 
pronounced  the  source  of  the  fundamental  rights  of  English  subjects, 
is  treated  as  irrepealable,  and,  finally,  as  incompatible  with  the 
notion  of  sovereignty  anywhere  in  the  realm:  "Magna  Carta  is  such 

1"  2  Parliamentary  History,  especially  cols.  262-362. 

"  Ibid.,  cols.  263-4.  See  also  "Mr.  Attorney,"  at  col.  306,  with  reference  to  a  "pre- 
cise statute";  also  Littleton,  at  cols.  319-20;  also  same  at  col.  323. 

1^  Ibid.,  col.  335.  In  same  connection,  see  Edward  Jenks,  "The  Myth  of  Magna 
Carta,"  Independent  Review,  March,  1904. 
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a  fellow  that  he  will  have  no  sovereign,"  ^^  Years  earlier  than  this, 
moreover,  Coke  himself  had  in  Dr.  Bonham's  Case  "  declared  spe- 
cifically that  the  common  law  would  on  occasion  control  an  act  of 
Parliament  if  the  latter  were  contrary  to  common  right  and  reason, 
and  adjudge  it  to  be  utterly  void.  From  the  general  idea,  how- 
ever, of  Parliament's  power  as  Hmited  by  a  fundamental  law  which 
had  found  embodiment  in  Magna  Carta  as  a  whole  to  the  more 
definite  proposition  that  it  was  limited  by  the  "law  of  the  land" 
clause  of  Chapter  39  was  but  a  step;  and  it  is  interesting  to  note 
that  that  step  was  actually  taken  by  some  of  Coke's  contemporaries, 
to  wit,  in  the  case  of  Ckptain  John  Streater,^^  who,  having  been 
arrested  by  order  of  the  Commonwealth  Parliament,  set  up  the 
contention  in  an  appHcation  for  a  writ  of  habeas  corpus,  that  such 
an  order  was  not  "law  of  the  land."  The  argument  was  rejected 
by  the  court:  "If  the  Parliament  should  do  one  thing  and  we  the 
contrary  here,"  said  the  judges,  "things  would  run  round.  We 
must  submit  to  the  legislative  power."  But  though  rejected, 
Streater's  argument,  which  is  based  almost  exclusively  upon  pas- 
sages drawn  from  Coke's  various  writings,  serves  to  show  what 
construction  Coke's  language  is  susceptible  of  when  viewed  from 
the  proper  angle. 


n. 

The  early  state  constitutions  did  not  contemplate  judicial  review, 
but  they  were  considered  none  the  less  as  setting  certain  limitations 
upon  legislative  power,  the  transgression  of  which  by  the  legisla- 
ture would  destroy,  to  use  an  oft-quoted  phrase  from  Vattel,  "the 
basis  of  the  legislature's  own  existence,"  ^^  thus  giving  rise  to  the 
right  of  revolution  on  the  part  of  the  people.  Did,  then,  the  phrase 
"law  of  the  land,"  which  is  the  universal  form  in  these  constitu- 
tions, import  any  limitation  upon  legislative  power?  There  are 
three  good  reasons  for  thinking  not.  In  the  first  place,  "the  judg- 
ment of  peers,"  signifying  in  our  constitutional  usage  trial  by  jury, 
which  is  usually  alternative  to  "law  of  the  land"  and  therefore 

"  Parliamentary  History,  col.  357.  For  Pym's  point  of  view,  see  Mcllwain,  High 
Court  of  Parliament,  83. 

"  8  Rep.  118.  15  5  State  Trials,  386  et  seq. 

1^  See  Mass.  Circular  Letter  of  1768,  MacDonald,  Docimientary  Source  Book, 
146-50. 
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apparently  displaceable  by  it/^  is  often  further  safeguarded  by  a 
clause  rendering  it  inviolable  in  all  cases  in  which  it  had  hitherto 
been  used/^  a  clause  to  which  the  members  of  the  legislature  were 
sometimes  required  to  take  special  oaths  of  fidelity."  In  the 
second  place,  moreover,  if  "law  of  the  land"  meant  something  else 
than  statutory  enactment,  that  something  could  have  been  only 
the  common  law,  which,  however,  is  adopted  in  these  same  con- 
stitutions, when  specific  mention  is  made  of  it,  only  until  the  legis- 
lature may  choose  to  alter  it.^"  Finally,  in  the  early  days  of  judicial 
review,  a  number  of  cases  arose  in  which  the  Law  of  the  Land  clause 
would  certainly  have  been  brought  forward  had  it  been  deemed 
available  as  a  constitutional  restriction  upon  legislative  power.^^ 
The  argument  from  silence  is  often  of  dubious  value,  but  in  a  case 
of  this  sort  it  is  almost  conclusive. 

One  of  the  two  earhest  constitutional  cases  under  the  Law  of 
the  Land  clause  arose  in  North  Carohna  in  1794,^^  in  connection 
with  the  statute  authorizing  the  Attorney- General  of  the  State  to 
take  judgments  against  the  receivers  of  public  moneys  upon  motion 
and  without  notice  to  the  delinquents.  At  first  the  opinion  of  the 
single  judge  sitting  was  adverse  to  the  statute,  but  "next  day  at 
the  sitting  of  the  court,  Haywood,  Attorney-General,  moved  the 
subject  again,"  contending  that  the  clauses  of  the  constitution  that 
had  been  invoked  were  "declarations  the  people  thought  proper  to 
make  of  their  rights,  not  against  a  power  they  supposed  their  own 

1^  American  Charters,  Constitutions,  and  Organic  Laws  (F.  N.  Thorpe  ed.),  569, 
1687,  1891,  2455,  2473,  2788,  3277.  See  also,  for  existing  provisions  of  this  character, 
Cooley's  Const.  Lim.  351-3,  note  i;  and  Frederick  J.  Stimson,  Federal  and  State 
Constitutions,  §§  130-1. 

1*  The  original  Maryland,  New  Hampshire,  North  Carolina,  and  South  Carolina 
constitutions  answer  this  description:  American  Charters,  etc.,  supra,  1687  and  1688, 
2455  and  2456,  2787  and  2788,  3277  and  3278;  the  Pennsylvania  Constitution  of 
1776  is  similar,  p.  3083.     See  also  ibid.  785,  2598,  and  2637;   Stimson,  supra,  §  72. 

^'  This  was  the  case  in  the  original  New  Jersey  Constitution,  American  Charters, 
etc.,  supra,  2598. 

*"  The  original  Delaware,  New  Jersey,  and  New  York  constitutions  contain  this 
sort  of  provision.  American  Charters,  etc.,  supra,  566,  2598,  2635.  The  absence  of  a 
similar  provision  from  the  other  contemporary  constitutions  is  acknowledgment  that 
the  power  of  sifting,  continuing,  or  repealing  the  common  law  lay  with  the  legisla- 
ture.   See  also  ibid.  680,  1713,  1742,  1780,  2613,  2649,  2655. 

21  Bayard  v.  Singleton,  i  Martin  (N.  C.)  42,  47  (1787);  Bowman  v.  Middleton, 
I  Bay  (S.  C.)  282  (1792);  Van  Home  v.  Dorrance,  2  Dall.  (U.  S.)  309  (1795);  Cooper 
V.  Telfair,  4  Dall.  (U.  S.)  14  (1800). 

** V.  State,  2  Hayw.  (N.  C.)  29,  38.  — 
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representatives  might  usurp,  but  against  oppression  and  usurpa- 
tion in  general."  Historically,  he  argued,  the  term  *'law  of  the 
land"  had  a  double  significance:  first,  it  was  a  protest  on  the  part 
of  those  who  drafted  Magna  Carta  against  the  attempt  of  King 
John  to  introduce  the  civil  law  into  England,  and  secondly,  it  was 
a  protest  against  royal  action  "by  a  pretended  prerogative  against 
or  without  the  authority  of  law."  In  the  North  Carolina  constitu- 
tion therefore  the  lex  terrae  signified  simply  "a  law  for  the  people 
of  North  CaroHna,  made  or  adopted  by  themselves  by  the  interven- 
tion of  their  own  legislature."  After  some  hesitation  two  of  the 
three  judges  accepted  the  Attorney-General's  point  of  view. 

The  result  arrived  at  by  the  North  CaroHna  Superior  Court  in 
1794  was  reached  independently  by  the  New  Hampshire  Supreme 
Court  nearly  a  quarter  of  a  century  later  in  Mayo  v.  Wilson,^  in 
which  a  statute  authorizing  selectmen  and  tything-men  to  arrest 
persons  suspected  of  traveHng  unnecessarily  on  the  Sabbath  was 
challenged  upon  the  ground  that  under  the  Law  of  the  Land  clause 
of  the  State  Constitution  arrests  could  be  made  only  by  virtue  of 
writs  of  duly  constituted  courts  or  warrants  under  the  hand  and 
seal  of  the  magistrates.  Said  the  court:  "If  this  be  the  true  con- 
struction of  the  constitution,  the  law  in  question  is  most  clearly 
invahd,  for  it  certainly  purports  to  authorize  an  arrest  without  writ 
and  without  warrant  from  the  magistrate."  But  is  this  the  true 
construction?  First,  upon  the  basis  of  a  review  of  Coke's  and 
SuUivan's  treatment  of  the  same  clause  in  Magna  Carta,  and  sec- 
ondly, upon  the  basis  of  an  examination  of  the  general  principles 
upon  which  society  is  founded,  the  court  comes  to  the  opinion 
that  "the  fifteenth  article  in  our  Bill  of  Rights  was  not  intended  to 
abridge  the  power  of  the  legislature,  but  to  assert  the  right  of  every 
citizen  to  be  secure  from  all  arrests  not  warranted  by  the  law," 
expressing  "the  will  of  the  whole."  It  should  be  noted  in  passing 
that  the  entire  objection  to  the  New  Hampshire  statute  was  to  the 
method  of  its  enforcement  and  not  at  all  to  its  substance. 

But  admitting  the  Law  of  the  Land  clause  to  limit  the  power  of 
the  legislature,  when  would  it  limit  it?  The  context  in  which  the 
clause  is  invariably  found  in  the  early  state  constitutions  signifies 
that  its  reference  is  to  procedure  in  the  enforcement  of  penalties.^^ 

»  I  N.  H.  58. 

^  See  references  in  note  17,  supra.  See  also  the  opinion  of  the  Attorney-General 
Rawlin  of  Barbadoes  (1720?),  Chahner's  Opinions,  373-82. 
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If  therefore  it  limited  the  power  of  the  legislature,  it  was  when  the 
legislature  was  delineating  the  process  by  which  its  measures,  im- 
posing penalties  for  their  violation,  were  to  be  enforced.  At  this 
point  the  choice  of  the  legislature  would  be  restricted:  it  must 
select  those  methods  of  procedure  which  were  known  to  "the  law 
of  the  land."  Such  is  the  point  of  view  of  the  South  Carolina 
Supreme  Court  in  the  case  of  Zylstra  v.  Corporation  of  Charleston,^ 
which  was  decided  in  1794,  the  same  year  as  the  North  CaroUna 
case  just  reviewed.  The  plaintiff  Zylstra  had  been  arrested  for 
violating  a  city  ordinance  which  forbade  the  keeping  of  a  tallow- 
chandler's  shop  within  the  corporation  limits  and,  being  subsequently 
convicted  by  the  court  of  wardens  without  the  intervention  of  a 
jury,  had  been  fined  £100.  Again,  it  should  be  observed  that  plain-  . 
tiff's  objections  are  leveled  not  at  all  against  the  body  of  the  ordi- 
nance in  question,  that  is,  against  the  prohibition  enacted  against 
the  further  pursuit  of  his  hvelihood  within  the  city  limits,  but 
solely  against  the  manner  in  which  that  prohibition  was  enforced. 
Even  so,  the  court  was  hesitant  to  pass  upon  the  constitutional 
issue,  haff  of  the  bench  basing  their  decision  in  favor  of  plaintiff 
upon  the  terms  of  the  municipal  charter.  Waties,  J.,  was  more 
audacious,  and  construing  the  Law  of  the  Land  clause  to  consecrate 
the  procedure  known  to  the  common  law,  pronounced  the  jurisdic- 
tion of  the  Court  of  Wardens  unconstitutional.  This  view  turned 
out,  however,  to  be  too  stringent  for  any  practical  use,  wherefore 
it  was  ultimately  so  far  modified  as  to  sanction  the  procedure  that 
has  been  in  existence  at  the  time  of  the  adoption  of  the  state  con- 
stitution,^® —  an  illogical  doctrine  surely,  since  on  the  one  hand  it 
admits  the  necessity  of  legal  development,  but  on  the  other  hand 
cuts  it  short  at  a  point  which,  from  the  standpoint  of  such  neces- 
sity, is  a  perfectly  arbitrary  one. 

"Law  of  the  Land"  and  "Due  Process  of  Law,"  however,  derive 
their  great  contemporary  importance  not  from  their  character  as 
restrictions  upon  the  power  of  the  legislature  in  the  enactment  of 
.procedure  merely,  but  from  their  character  as  restrictions  upon  the 
power  of  legislation  in  general.^^    Not  everything  that  is  passed  in 

^  I  Bay  (S.  C.)  384. 

^  See  particularly  State  v.  Simons,  2  Spears  761  (1836);  the  definition  there  given 
on  page  767  by  O'Neill,  J.,  anticipates  Justice  Curtis'  definition  in  Murray  v.  Ho- 
boken  Land  &  Improvement  Co.,  infra. 

*^  Such  use  was  originally  suggested  for  the  Trial  by  Jury  and  Due  Compensation 
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the  form  of  law  is  "law  of  the  land,"  say  the  courts,  not  only  with 
reference  to  enactments  which  have  nothing  to  do  with  the  subject 
of  procedure,  but  even  with  reference  to  enactments  sanctioned  by 
methods  of  enforcement  admittedly  unexceptionable,  as,  for  example, 
the  statute  involved  in  the  Lochner  case.  How  has  this  come  about? 
The  essential  fact  is  quite  plain,  namely,  a  feeUng  on  the  part  of 
judges  that  to  leave  the  legislature  free  to  pass  arbitrary  or  harsh 
laws,  so  long  as  all  the  formalities  be  observed  in  enforcing  such 
laws,  were  to  yield  the  substance  while  contending  for  the  shadow. 
But  such  a  feeUng  is  of  course  not  in  itself  constitutional  law:  the 
question  is,  therefore,  how  did  it  become  such  ?  Before  we  can  take 
up  this  question  we  have  to  dispose  of  some  collateral  matters. 

The  first  great  achievement  of  the  courts  in  the  interpretation  of 
the  written  constitution  was  the  estabUshment  of  judicial  review; 
but  that  being  done,  the  great  problem  toward  the  solution  of  which 
this  same  achievement  is  but  the  first  contribution  still  remained, 
namely,  the  problem  of  the  rightful  limits  of  legislative  power, 
particularly  in  dealing  with  property  rights.  During  the  Revolu- 
tion and  the  years  immediately  following,  the  state  legislatures  had 
put  through  a  number  of  reforms  that  had  borne  down  upon  vari- 
ous proprietary  interests  rather  severely:  the  Northern  legislatures 
had  adopted  measures  looking  to  the  gradual  abolition  of  slavery 
within  their  respective  jurisdictions;  the  Southern  legislatures  had 
abolished  primogeniture;  the  reforming  legislature  of  Virginia, 
after  first  disestabHshing  the  Episcopal  Church  in  that  state,  had 
twice  reorganized  it  and  had  concluded,  in  1801,  by  appropriating 
certain  of  its  lands  to  the  state.^^  Meantime,  other  exigencies  than 
reform  had,  in  the  course  of  the  years  1785-87,  produced  still  more 
drastic  legislation  —  "rag  money"  measures  in  a  majority  of  the 
states  and  laws  impairing  the  obligation  of  private  contracts  in 
stiU  more;  2^  so  that  when  the  Constitutional  Convention  met  in 
Philadelphia  in  May,  1787,  Madison  attributed  its  convening  less 

clauses;  see  Madison  on  Paper  Money,  November,  1786,  Writings  (Hunt)  II,  280. 
Also  see  notes  82  and  107,  infra. 

28  For  a  general  account  of  this  legislation  see  Fiske,  Critical  Period,  70-82.  For  a 
sketch  of  the  Virginia  Church  Acts  see  Terret  v.  Taylor,  9  Cranch  (U.  S.)  43  (1815), 
47-8. 

2'  See  Fiske,  supra,  168-86;  A.  C.  McLaughlin,  Confederation  and  the  Constitu- 
tion, Ch.  IX;  I  McMaster,  History  of  the  People  of  the  United  States,  Ch.  III.; 
Story,  Conun.,  §  1371;  Marshall  in  Sturges  v.  Crowninshield,  4  Wheat.  (U.  S.)  122. 
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to  the  necessity  of  remedying  the  deficiencies  of  the  Articles  of  Con- 
federation for  national  purposes  than  to  the  necessity  of  providing 
some  effective  security  for  private  rights  against  legislative  attack. ^° 
Finally,  in  virtue  of  notions  inherited  from  Colonial  days,  which 
were  further  confirmed  by  the  prevalent  analogy  between  the  state 
legislatures  and  the  British  Parliament,  these  bodies  were  prone, 
during  the  early  years  of  our  constitutional  history,  and  some  of 
them  for  years  afterward,  to  all  sorts  of  "special  legislation"  so 
called;  that  is,  enactments  setting  aside  judgments,  suspending  the 
general  law  for  the  benefit  of  individuals,  interpreting  the  law  for 
particular  cases,  and  so  on  and  so  forth.^^  So  long,  of  course,  as  there 
were  Tories  to  attaint  of  treason  this  species  of  legislative  activity 
had  some  excuse,  but  hardly  was  this  necessity  past  than  it  came 
into  great  disrepute  even  with  some  of  the  best  friends  of  democracy, 
by  whom  it  was  denounced  not  only  as  oppressive  but  as  not  prop- 
erly within  legislative  power  at  all.^^ 

But  how  was  criticism  upon  legislative  power  converted  into 
effective  constitutional  law?  The  answer  is  to  be  found  in  the  doc- 
trine of  vested  rights,  which  is  the  foundational  doctrine  of  constitu- 
tional limitations  in  this  country,  and  which  in  turn  rests,  not  upon 
the  written  constitution,  but  upon  the  theory  of  fundamental  and 
inalienable  rights.  Setting  out  with  the  definition  of  a  vested  right 
as  a  right  which  a  particular  individual  has  equitably  acquired 
under  the  standing  law  to  do  certain  acts  or  to  possess  and  use  cer- 
tain things,  the  doctrine  of  vested  rights  regards  any  legislative 
enactment  infringing  such  a  right,  whether  by  direct  intent  or 
incidentally,  without  making  compensation  to  the  individual  af- 
fected, as  inflicting  a  penalty  ex  post  facto. ^    Article  I,  Section  lo, 

'"  See  Madison's  long  speech  of  June  6  in  the  Convention,  in  his  Notes;  also  his 
letter  of  October  24,  1787,  to  Jefiferson,  giving  an  account  of  the  Convention;  also 
Federalist  44  (Lodge  ed.). 

^1  For  examples  note  the  following  cases,  cited  infra,  Calder  v.  Bull,  Cooper  v. 
Telfair,  Holden  v.  James,  Merrill  v.  Sherburne,  Dash  v.  Van  Kleek,  Van  Home  v. 
Dorrance's  Lessee,  Satterlee  v.  Matthewson,  Norman  v.  Heist,  and  others  referred  to 
in  footnotes. 

'2  See  Federalist,  48,  quoting  from  Jefferson's  notes  on  Virginia. 

^  The  definition  of  a  "vested  right"  is  essentially  that  given  by  Chase,  J.,  in  Calder 
V.  Bull,  modified  by  Parker,  C.  J.,  in  Foster  v.  Essex  Bank,  16  Mass.  245  (1819),  that 
there  is  no  such  thing  as  a  "vested  right  to  do  wrong."  Special  legislative  exemp- 
tions for  which  consideration  is  lacking  should  also  be  excepted  from  the  definition. 
See  Beers  v.  Ark,  20  How.  (U.  S.)  527  and  cases  cited.    Also  certain  remedial  statutes, 
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of  the  federal  Constitution  prohibits  the  states  from  passing  ex  post  * 

facto  laws,  and  there  is  good  evidence  for  believing  that  some  of 
those  who  were  instrumental  in  framing  this  provision  intended  it 
to  forbid  practically  all  sorts  of  retrospective  laws.^  In  Calder  v. 
Bull,^^  however,  partly  upon  the  strength  of  Blackstone's  authority 
and  partly  for  reasons  of  expediency,  the  Supreme  Court  ruled  that 
the  prohibition  in  question  extended  not  to  civil  cases  but  to  penal 
cases  only.  But  now  it  is  exactly  the  purport  of  the  doctrine  of 
vested  rights  to  obliterate  this  very  distinction  between  civil  and 
penal  legislation;  and  what  is  more  paradoxical  still,  the  first  dif- 
ficult step  to  this  end  was  taken  in  the  leading  opinion  in  Calder  v. 
Bull,  that  of  Chase,  J.,  who  set  forth  in  a  dictum  that  must  be  re- 
garded as  stating  the  leavening  principle  of  American  constitutional 
law,  the  notion  that  legislative  power,  quite  independently  of  the 
written  constitution,  is  not  absolute,  but  is  constrained  both  by 
its  own  nature  and  by  the  principles  of  republican  government, 
natural  law,  and  the  social  compact.  It  is  true  that  these  views 
did  not  pass  unchallenged,  for  IredeU,  Chase's  own  associate,  pro- 
nounced them  those  of  a  "speculative  jurist,"  insisting  that  in  a 
constitution  which  should  contain  no  other  provisions  than  those 
organizing  the  three  branches  of  government,  the  legislative  would 
be  omnipotent.  But,  Iredell's  disparaging  tone  to  the  contrary  not- 
withstanding, Chase  is  to  be  regarded  as  foreshadowing  the  doctrine 
of  Kent,  Story,  and,  to  some  extent,  that  of  Marshall,  besides  that 
of  a  host  of  lesser  contemporaries,  —  in  a  word,  the  main  trend  of 
American  constitutional  decisions  for  a  generation. 

And  indeed  from  the  very  moment,  as  Chase  shortly  afterwards 
testified  without  contradiction  in  Cooper  v.  Telfair,^^  state  legis- 
lation began  to  be  subjected  generally  to  "new  and  more  rigorous 
tests,"  which,  a  few  years  anterior,  little  of  it  that  was  of  major 
importance  could  have  survived.    An  excellent  illustration  is  fur- 

I  Kent,  Comm.  455.  In  general,  see  T.  M.  Cooley  in  12  Cent.  L.  Journ.  2-4:  Cooley 
admits  that  the  validity  of  legislation  in  this  class  of  cases  [retrospective  laws] 
depends  upon  the  view  the  court  may  take  of  its  justice,  and  thinks  this  an  unsatis- 
factory state  of  the  law.  Cooley  follows  the  early  cases  largely.  On  the  general  sub- 
ject see  W.  G.  Meyer,  Vested  Rights,  St.  L.  1891.  See  also  H.  C.  Black  in  25  Am.  L. 
Reg.  N.  s.  681  et  seq. 

^  See  Madison's  Notes,  under  the  dates  of  August  22  and  28;  Dickinson's  speech 
on  the  subject,  August  29;  Mason's,  on  September  14.    Also  see  Federalist  44. 

35  3  Dall.  (U.  S.)  386  (1798). 

«  4  DaU.  (U.  S.)  14  (1800). 
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nished  by  the  conversion  of  the  Court  of  Appeals  of  Virginia,  which 
between  the  years  1797  and  1802  advanced  the  doctrine  of  vested 
rights  from  a  mere  interpretative  principle  of  general  statutes  ^"^ 
to  a  positive  limitation  upon  legislative  power  and  passed  from 
giving,  in  the  earlier  of  these  years,  the  most  sweeping  possible 
application  to  the  law  forbidding  entails  ^^  to  the  very  verge  of 
overturning  the  law  disposing  of  the  church  lands,  which  was  saved 
by  the  merest  accident.^^  Another  interesting  illustration  of  the 
same  character  is  afforded  by  the  argument  of  the  Supreme  Court 
of  Massachusetts  in  the  case  of  Wales  v.  Stetson,^"  which  gives  the 
doctrine  of  vested  rights  the  same  effect  as  Marshall  later  gave  the 
Obhgatiqn  of  Contract  clause  in  the  Dartmouth  College  case.  This 
was  in  1806.  Eight  years  later  the  same  court  decided  in  Holden 
V.  James  ^^  that  notwithstanding  the  fact  that  the  twentieth  article 
of  the  state  constitution  contemplates  a  power  inhering  in  the 
legislature  to  suspend  the  laws,  such  suspensions  must  be  general, 
it  being  "manifestly  contrary  to  the  first  principles  of  civil  liberty, 
natural  justice,  and  the  spirit  of  our  constitution  and  laws,  that  any 
one  citizen  should  enjoy  privileges  and  advantages  which  are  denied 
to  all  others  under  like  circumstances."  Five  years  later  the  New 
Hampshire  Supreme  Court  laid  down  a  similar  doctrine  upon  the 
basis  of  the  theory  of  the  separation  of  powers,  which  had  found 
clear  and  dogmatic  expression  in  the  New  Hampshire  Constitution 
of  1784.^  Meanwhile,  in  181 1  the  doctrine  of  vested  rights  was 
given  its  classic  statement  by  Chancellor  Kent  in  the  famous  case 
of  Dash  V.  Van  Kleek,^  which  was  bottomed  squarely  upon  Chase's 
dictum  in  Calder  v.  Bull. 

But  it  is  most  important  for  our  purposes  to  note  the  constrictive 
effect  of  the  doctrine  of  vested  rights,  particularly  in  the  New  York 
courts,  upon  the  large  acknowledged  powers  of  eminent  domain 
and  police  regulation,  and,  contrariwise,  its  expansive  effect  in  the 

"  See  Elliott  v.  Lyell,  3  Call  (Va.)  268  (1802),  following  Lord  Mansfield  in  Couch 
V.  Jeffries,  4  Burr.  2460  (1769). 

38  Carter  v.  Tyler,  i  Call  (Va.)  165  (1797). 

'*  Turpin  v.  Lacket,  6  Call  (Va.)  113  (1802).  The  accident  referred  to  was  the  death 
of  Pendleton,  J.,  the  night  before  the  day  of  the  decision.  Had  he  survived  the  court 
would  have  stood  3  to  2  against  the  statute. 

*"  2  Mass.  145.    Cf.  I  Yeates  (Pa.)  260  (1793).  "11  Mass.  396. 

«  Merrill  v.  Sherburne,  i  N.  H.  204  (1819).  Bill  of  Rights,  Art.  37.  See  also  Arts. 
23  and  29. 

«  7  Johns.  (N.  Y.)  498.    See  also  i  Comm.  455-6  and  notes. 


378  HARVARD  LAW  REVIEW. 

Supreme  Court  of  the  United  States  upon  the  prohibitions  upon 
state  power  in  the  Constitution  of  the  United  States.  The  state  had, 
it  was  always  recognized,  the  power  of  eminent  domain  and  also 
the  power  to  regulate  the  use  of  property  in  the  interest  of  the 
security,  health,  and  comfort  of  its  citizens,^  that  is  to  say,  the  police 
power,  but  to  both  these  powers  fundamental  principles  were  now 
found  to  set  very  definite  limits.  Thus  in  Gardner  v.  Newburgh  ^^ 
Chancellor  Kent  ruled,  upon  the  authority  of  Grotius,  Puffendorf, 
and  Bynkershoek,^  and  that  of  Blackstone,  whom  he  quotes  to 
the  effect  that  in  exercising  the  power  of  eminent  domain  the  state 
is  "an  individual  treating  with  an  individual  for  an  exchange,"  ^^ 
that  compensation  was  due  the  owner  of  property  taken  by  the 
state  even  in  the  absence  of  any  constitutional  provision  to  that 
effect;  furthermore  that  similar  compensation  was  due  one  whose 
property,  though  not  taken,  was  damaged  by  the  state,  and  finally, 
by  way  of  dictum,  that  the  power  of  eminent  domain  is  exercisable 
for  "public  purposes  only  J'  ^^  The  poHce  power  was  similarly 
delimited.  In  the  first  place  Kent  was  careful  to  point  out  that  it 
did  not  extend  to  sumptuary  legislation.'*^  Again,  by  the  followers 
of  Kent,  more  zealous  perhaps  than  their  master,  a  distinction  was 
drawn,  upon  the  authority  of  Vattel,  between  regulation  on  the  one 
hand,  which  was  the  true  function  of  the  police  power,  and  on  the 
other  hand  destruction,  which  lay  without  it.^°  True,  the  state 
coiild  abate  a  nuisance,  but  only  in  those  cases  in  which  at  the 
common  law  a  private  person,  "taking  the  law  into  his  own  hands," 
could  do  so.^^  If  it  would  go  farther  than  this,  the  state  could  rely 
only  upon  its  power-  of  eminent  domain  and,  by  the  doctrine  of 

**  2  Comm.  340. 

«  2  Johns.  Ch.  (N.  Y.)  162  (1819). 

^  See  Grotius,  De  Jure  Belli  ac  Pads,  Bk.  8,  ch.  14,  sec.  7;  Puffendorf,  De  Jur.  Nat, 
et  Gent.,  Bk.  8,  ch.  5,  sec.  7;  Bynkershoek,  Quaest.  Jur.  Pub.,  Bk.  2,  ch.  15. 

*''  I  Comm.  138. 

*^  On  this  point  see  also  2  Kent,  Comm.  339-40;  also  Varick  v.  Smith,  5  Paige 
(N.  Y.)  146. 

*'  2  Comm.  328-30.  For  an  instructive  passage,  setting  forth  Kent's  point  of  view, 
see  ibid.  325-6.  Here  Kent  demurs  to  Blackstone's  doctrine  that  the  descent  and 
transfer  of  property  "are  political  institutions  and  creatures  of  mimicipal  law,  and 
not  natural  rights."     See  also  ibid.  i. 

50  See  particularly  Attorney  Griffin's  argument  in  7  Cowen  (N.  Y.)  592;  the  pas- 
sage from  Vattel  is  Bk.  I,  ch.  20,  sec.  246. 

61  See  also  Justice  Comstock's  opinion  in  the  Wynehamer  case,  reviewed  below, 
and  citations  given,    Cf.  2  Kent,  Comm.  339-40. 
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consequential  damages,  must  render  adequate  compensation  for 
any  valuable  use  abolished  by  its  action. 

Lastly,  the  doctrine  of  vested  rights  was  infused  by  the  Supreme 
Court  into  the  ObHgation  of  Contracts  clause  of  the  federal  Con- 
stitution. The  channel  through  which  the  doctrine  was  conducted 
to  this  use  was  furnished  by  the  circuit  courts,  which  in  cases  falling 
to  the  jurisdiction  of  the  national  judiciary  because  of  diversity  of 
citizenship  stand  in  the  place  of  the  state  courts  and  so  have,  from 
the  outset,  felt  free  to  pass  upon  the  constitutionality  of  state  laws 
under  the  state  constitution  and  such  "general  principles"  as  they 
have  found  those  constitutions  to  recognize. ^^  This  is  the  expla- 
nation of  such  decisions  as  that  of  Patterson,  J.,  in  Van  Home  v. 
Dorrance,^^  of  Story  in  Society  v.  Wheeler,^  and  of  the  Supreme 
Court  itself,  speaking  through  Story,  in  Terret  v.  Taylor.^^  But  the 
benefits  of  such  decisions,  after  all,  were  not  widespread.  It  was 
necessary,  if  the  doctrine  of  vested  rights  was  to  do  its  full  work, 
to  enter  the  states  themselves,  and  particularly  was  it  necessary 
to  extend  the  protection  of  the  federal  judiciary  to  legislative  grants, 
whether  of  lands  or  charters,  which,  even  in  the  states  whose  courts 
generally  enforced  the  doctrine  of  vested  rights,  was  sometimes  left 
to  the  mercy  of  the  legislatures;  it  being  held,  apparently,  that 
what  the  legislature  had  given,  the  legislature  could  take  away. 
In  Fletcher  v.  Peck,^^  a  case  coming  up  from  the  circuit,  Marshall 
achieves  the  deftest  kind  of  blending  of  the  doctrine  of  vested  rights 
with  the  prohibition  of  the  national  Constitution  of  state  laws 
impairing  the  obligation  of  contracts.  In  the  Dartmouth  College 
case,"  which  came  up  on  a  writ  of  error  from  a  state  supreme  court, 
the  same  doctrine  is  upheld.  The  step  was  an  easy  one,  and  it 
was  furthermore  assisted  by  Webster's  argument,  a  large  part  of 
which  comprised  Jeremiah  Mason's  earUer  argument  before  the 
state  court,  invoking  the  doctrine  of  vested  rights.^^    A  decade 

*2  See  particularly  Gushing,  J.,  upon  this  point  in  Cooper  v.  Telfair;  also  Miller,  J., 
in  Loan  Association  v.  Topeka,  20  Wall.  (U.  S.)  655  (1874),  and  Davidson  v.  New 
Orleans,  96  U.  S.  97  (1877). 

«  2  Ball.  (U.  S.)  309  (1795).         • 

"  2  Gal.  (U.  S.  G.  Gt.)  103  (1814).  K  9  Cranch  (U.  S.)  43  (1815). 

^  6  Granch  (U.  S.)  87  (1810);  see  Justice  Johnson's  opinion  in  this  case. 

"  4  Wheat.  (U.  S.)  518  (1819). 

68  For  Mason's  argument  and  collateral  matter  of  great  interest,  see  Shirley,  Dart- 
mouth GoUege  Gauses,  in  2  So.  L.  Rev.  n.  s.  22  et  seq.  and  246  et  seq.  Webster 
significantly  enough  desired  to  bring  the  case  up  through  the  Circuit  Court. 
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later,  in  1829,  Johnson,  J.,  made  an  interesting  confession  of  the 
motives  that  had  guided  the  court  in  this,  the  most  important, 
class  of  its  decisions,  throughout  the  period  that  was  then  drawing 
to  a  close.    He  writes: 

"This  court  has  had  more  than  once  to  toil  up  hill  in  order  to  bring 
within  the  restriction  of  the  states  to  pass  laws  violating  the  obligation 
of  contracts,  the  most  obvious  cases  to  which  the  Constitution  was  in- 
tended to  extend  its  protection;  a  difficulty  which  it  is  obvious  might 
often  be  avoided  by  giving  to  the  phrase  ex  post  facto  its  original  and 
natural  application."  ^^ 

The  suggestion  of  Johnson,  J.,  fell  upon  stony  ground;  but 
to-day  it  would  be  easy  to  imagine  that  the  Supreme  Court,  in  the 
interpretation  that  it  began  giving  the  Due  Process  of  Law  clause 
of  the  Fourteenth  Amendment  in  1890,  had  heard  and  heeded  the 
warning  of  sixty  years  before. 

But  now  for  the  purpose  of  this  digression,  which  is  twofold: 
first  to  indicate  the  point  of  view  of  the  period  during  which  the  Law 
of  the  Land  clause  of  the  written  constitution  was  first  invoked  as  a 
protection  of  private  rights  against  legislative  power  in  general,  and 
secondly,  to  point  out  that  even  where  available,  as,  for  example, 
it  always  was  to  the  Massachusetts  ^°  and  New  York  courts,  it 
was  not  so  invoked  by  the  courts  above  mentioned,  which  instead 
contented  themselves  with  drawing  upon  the  principles  of  natural 
law  and  the  social  compact,  at  least  so  far  as  these  principles  render 
private  property  inviolate.  But,  of  course,  there  had  to  be  the  not- 
able exception  to  this  general  rule,  for  without  it  the  Law  of  the  Land 
clause  would  have  had  as  short  and  inglorious  a  history  as  the 
initially  much  more  promising  provision  respecting  ex  post  facto 
laws. 

ni. 

The  exception  was  furnished  by  the  Supreme  Court  of  North 
Carolina.     At  first  glance  this  circumstance  appears  remarkable 

"  Note  appended  to  his  concxirring  opinion  in  Satterlee  v.  Matthewson,  2  Pet. 
(U,  S.)  380,  681  et  seq.  (1829). 

8"  Marcy  v.  Clark,  17  Mass.  330  (1821),  fiimishes  a  good  example  of  a  case  in  which 
the  phrase  "law  of  the  land"  might  have  been  used  in  the  derived  sense  but  is,  as  a 
matter  of  fact,  used  only  in  the  narrow  sense  of  procedure.  In  the  same  connection 
see  also  Rice  v.  Parkman,  16  Mass.  326. 


DUE  PROCESS  OF  LAW  BEFORE  THE  CIVIL  WAR.       38 1 

in  view  of  the  attitude  taken  by  that  court  in  1794,  but  upon  a 
little  investigation  it  is  easily  comprehended.  In  North  Carohna, 
as  in  Pennsylvania,  Rhode  Island,  and  a  number  of  the  Western 
states,  at  the  time  judicial  review  was  coming  into  general  practice 
the  creed  of  popular  sovereignty  was  already  in  high  favor;  ^^  ac- 
cordingly it  soon  came  to  be  understood  in  these  states  that  judicial 
review  rested  not  upon  the  doctrine  of  natural  rights,  its  original 
foundation,  but  exclusively  upon  the  written  constitution,  which 
was  represented  as  an  enactment  of  the  sovereign  people.  But 
while  in  Pennsylvania  and  Rhode  Island  the  courts,  in  conse- 
quence of  the  unavailability  of  such  standards,  felt  themselves 
obliged  to  uphold  all  enactments  of  the  legislature  not  transgressing 
some  specific  provision  of  the  written  constitution,®^  the  Supreme 
Court  of  North  Carohna,  possessed  of  a  more  enterprising  spirit, 
set  about  to  discover  some  clause  of  the  written  instrument  of 
sufficiently  indefinite  content,  to  accomphsh  the  task  that  in  Massa- 
chusetts, New  York,  and  New  Hampshire  had  fallen  to  doctrine 
drawn  from  abroad. 

The  pioneer  case  in  North  Carolina  was  that  of  the  University 
of  North  Carohna  v.  Foy,®^  in  which  the  constitutional  issue  was 
furnished  by  an  act  of  the  legislature  of  North  Carolina  repealing 
an  earher  grant  of  lands  to  the  university.  In  part  the  court  ren- 
dered its  decision  in  favor  of  the  university  upon  the  ground  that 
that  institution  was  erected  in  accordance  with  a  mandate  from  the 
constitution  itself  and  therefore  stood  on  "higher  grounds  than  any 
other  aggregate  corporation,"  but  in  part  it  rehed  upon  the  Law 
of  the  Land  clause  of  the  State  bill  of  rights,  which  it  found  binding 
upon  the  legislature  exclusively  and  which  it  defined  to  mean  that 
no  one  should  be  deprived  of  his  Hberties  or  property  without  the 
intervention  of  a  court  of  justice  acting  with  a  jury.  The  court 
says: 


"  See  2  G.  J.  McRee,  Life  and  Correspondence  of  James  Iredell,  145-9,  169-76. 
Iredell's  own  later  change  of  heart  is  shown  by  his  opinion  in  Calder  v.  Bull,  supra. 

^^  Under  C.  J.  Tilghman's  leadership  the  Pennsylvania  Supreme  Court  enforced 
the  doctrine  of  vested  rights,  but  under  Gibson,  C.  J.,  rejected  it  for  the  doctrine  of 
a  plenary  legislative  power,  save  so  far  as  limited  by  specific  prohibitions  of  the  written 
constitution.  Cf.  Bedford  v.  Shilling,  4  Serg.  &  R.  (Pa.)  401  (1818),  and  Eakin  v.  Rauh, 
12  Serg.  &  R.  (Pa.)  330  (1825),  with  Watson  v.  Mercer,  i  Watts  (Pa.)  330  (1833),  and 
Menges  v.  Wertman,  i  Pa.  St.  218  (1845),  and  note  cases  cited  in  the  last  case. 

«  2  Hayw.  (X.  C.)  310  (1804). 
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"The  property  vested  in  the  trustees  must  remain,  therefore,  for  the 
uses  intended  for  the  university,  until  the  judiciary  of  the  country  in 
the  usual  and  common  form  pronounce  them  guilty  of  such  acts  as  will 
in  law  amount  to  a  forfeiture  of  their  rights  or  a  dissolution  of  their 
body." 

University  of  North  Carolina  v.  Foy  is  susceptible  of  two  inter- 
pretations, a  narrow  one  and  a  broad  one.  On  the  one  hand  em- 
phasis may  be  laid  upon  the  special  character  of  the  enactment 
overthrown  and  the  decision  classified  accordingly  with  those  re- 
viewed above,  in  which  the  judges  were  endeavoring  to  rid  legisla- 
tive power  of  its  element  of  prerogative  by  emphasizing  the  general 
character  of  legislation.  This  is  the  interpretation  which  Webster 
makes  of  the  case  in  his  argument  in  the  Dartmouth  College  litiga- 
tion, where  he  defines  "law  of  the  land"  to  mean  the  "general 
law,"  and  prohibitive  therefore  of  "acts  of  attainder,  bills  of  pains 
and  penalties  .  .  .  legislative  judgments,  degrees,  and  forfeitures."  ^ 
A  decade  later  Webster's  language  is  in  turn  similarly  interpreted 
by  the  Supreme  Court  of  Tennessee,  in  the  case  of  Van  Zant  v. 
Waddell,^^  in  which  the  Law  of  the  Land  clause  of  the  Tennessee 
constitution  is  defined  to  mean  "a  general  pubhc  law  equally  bind- 
ing upon  every  member  of  the  community  .  .  .  under  similar  cir- 
cumstances." In  1832  similar  doctrine  is  voiced  by  the  Supreme 
Court  of  South  Carolina  in  the  case  of  State  v.  Heyward,^^  where 
it  supplements  the  doctrine  of  vested  rights  and  the  Obligation  of 
Contracts  clause  of  the  Federal  Constitution;  and  in  1838  the 
performance  of  the  South  Carolina  court  is  exactly  repeated  by  the 
Supreme  Court  of  Maryland  in  the  case  of  Regents  v.  Williams.^' 
Finally,  in  1843,  Gibson,  C.  J.,  of  Pennsylvania,  who  had  begun  his 
judicial  career  a  firm  believer  in  legislative  sovereignty,  —  going 
even  to  the  length  of  denying  the  doctrine  of  judicial  review,  — 
and  who  had  always  shown  himself  hostile  to  the  doctrine  of  vested 
rights,  was  driven  in  Norman  v.  Heist,^^  in  order  to  avoid  too  out- 

"  4  Wheat.  (U.  S.)  575  et  seq.  See  also  ibid.  582,  a  question  from  Burke;  Lache's 
second  Treatise  on  Civil  Government,  §  142. 

^  2  Yerg.  (Tenn.)  260.     See  also  ibid.  554;  10  Yerg.  (Tenn.)  59. 

««  3  Rich.  (S.  C.)  389. 

"  9  Gill  &  J.  (Md.)  362.  The  court  cites  University  of  North  Carolina  v.  Foy. 
Cf.  7  Gill  &  J.  (Md.)  191.  In  the  latter  case  a  special  act  of  the  legislature  was  over- 
turned under  the  Sixth  Article  of  the  Bill  of  Rights,  but  no  mention  is  made  of  the 
"law  of  the  land"  clause  of  the  constitution. 

««  S  W.  &  S.  (Pa.)  171.       ■ 
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rageous  consequences  from  a  special  act  of  the  legislature,  to  avail 
himself,  if  only  temporarily,  of  the  Law  of  the  Land  clause  of  the 
Pennsylvania  constitution,  which  he  defined  as  signifying  "un- 
doubtedly a  preexistent  rule  of  conduct,  declaratory  of  a  penalty 
for  a  prohibited  act,  not  an  ex  post  facto  rescript  or  decree  made 
for  the  occasion." 

The  broad  interpretation  of  University  of  North  Carolina  v.  Foy 
is  to  be  had  by  disregarding  the  special  character  of  the  act  under 
review  and  attending  only  to  its  operation  upon  private  rights; 
that  is,  by  identifying  the  doctrine  of  that  decision  with  the  general 
doctrine  of  vested  rights,  and  so  translating  the  Law  of  the  Land 
provision  into  a  prohibition  of  all  retrospective  legislation.  In  the 
case  of  Hoke  v.  Henderson,^^  moreover,  decided  in  1833,  the  Supreme 
Court  of  North  Carolina  itself  puts  exactly  this  interpretation  upon 
its  precedent.  In  that  case  the  act  in  question  was  a  statute  which, 
in  providing  for  the  future  election  of  court  clerks,  operated  in  some 
cases  to  displace  previous  incumbents  by  appointment.  In  behalf 
of  the  statute  it  was  urged,  first,  that  it  was  general  in  terms,  "want- 
ing in  the  precision  and  direct  operation  usually  belonging  to  and 
distinguishing  judicial  proceedings,"  and  secondly,  that  it  was  — 
ostensibly  at  least  —  enacted  from  the  standpoint  of  the  legislative 
view  of  the  pubHc  interest  and  without  any  intention  of  passing 
sentence  upon  those  detrimentally  affected  by  it,  who  in  fact  were 
not  charged  with  any  deUnquency:  that  the  measure  therefore  was 
not  a  bill  of  pains  and  penalties  and  that  any  discussion  of  procedure 
was  impertinent  to  the  issue.  Ruflfing,  C.  J.,  was  not  much  moved 
by  these  objections,  but  brushing  them  aside,  proceeded  to  define 
"law  of  the  land"  to  require  that,  before  anyone  shall  be  deprived 
of  property,  he  shall  have  a  judicial  trial  "according  to  the  mode 
and  usages  of  the  common  law"  "and  a  decision  upon  the  matter 
of  rights  as  determined  by  the  law  under  which  it  [the  property] 
vested."  The  final  clause  of  this  definition  is  the  notable  part  of 
it;  for  if  it  be  taken  literally  it  means  that,  with  reference  to  any 
particular  property  right,  the  existent  law  is  elevated  to  the  position 
of  a  constitutional  limitation  upon  the  body  which  enacted  it  and 
can  never  be  altered  to  the  diminution  of  that  right.  Nor  does  the 
court  apparently  shrink  from  this  result;  for  it  says,  it  is  true  that 
"the  whole   community  may  modify   the    rights  which  persons 

«9  2  Dev.  (N.  C.)  I. 
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can  have  in  things  or  at  its  pleasure  abolish  them  altogether,"  but 
it  hastens  to  add  that  the  community  speaks  only  through  the 
constitution. 

Some  five  years  following  Hoke  v.  Henderson  occurred  the  Ala- 
bama case  of  Ex  parte  Dorsey/°  which  is  notable  for  a  number  of 
reasons:  First,  because  by  the  decision  in  it  the  doctrine  of  the 
Tennessee  court  in  Van  Zant  v.  Waddell  is  expanded,  under  color 
of  warrant  from  the  first  article  of  the  Alabama  Bill  of  Rights,  into 
a  condemnation  of  legislation  affecting  detrimentally,  not  merely 
particular  persons,  but  particular  classes;  secondly,  because  in  the 
opinion  of  Ormond,  J.,  the  much  more  precise  phrase  "due  course 
of  law"  is  used  as  the  equivalent  of  the  phrase  ''law  of  the  land"; 
and  thirdly,  because  in  the  same  opinion  the  term  "property"  in 
the  Due  Course  of  Law  provision  takes  on  a  greatly  expanded 
meaning,  connoting  not  merely,  like  the  phrase  "  vested  rights," 
tangible  property  or  specific  franchises  or  remedies,  but  the  general 
rights  of  an  individual  as  a  member  of  the  community.  The  act 
under  review  in  Ex  parte  Dorsey  provided  among  other  things  that 
an  attorney  at  law  should  be  required,  as  a  prerequisite  condition  to 
his  practicing  in  the  courts  of  the  state,  to  take  an  oath  asserting 
not  only  that  he  would  not  in  the  future  participate  in  a  duel  in 
any  capacity,  but  that  he  had  not  done  so  in  the  past.  This  rather 
harsh  provision  was  placed  by  its  defenders  upon  one  or  more  of 
three  grounds:  first,  that  attorneys  were  pubHc  functionaries  and 
that  therefore  the  legislature  has,  under  the  constitution,  the  ex- 
press right  to  prescribe  their  qualifications;  secondly,  upon  the 
ground  that  it  was  penal  legislation  such  as  the  constitution  ex- 
plicitly required  the  legislature  to  enact  for  the  suppression  of 
duelling;  thirdly,  upon  the  ground  that  the  legislature  had  enacted 
it  by  virtue  of  its  general  power  to  provide  for  the  moral  welfare  of 
the  community.  The  point  of  view  of  the  majority  of  the  court  in 
overturning  the  provision  in  question  is  indicated  by  its  use  of  the 
final  clause  of  the  bill  of  rights,  containing  the  usual  caveat  that 
enumeration  of  certain  rights  should  not  be  construed  to  disparage 
other  rights  not  so  enumerated,  in  such  a  way  as  virtually  to  con- 
vert the  constitution  of  the  state  into  a  grant  of  powers.  They 
therefore  insist  upon  treating  the  act  under  review  —  having  swept 
aside  the  contention  that  attorneys  are  public  functionaries  —  as  a 

'''  7  Porter  (Ala.)  293. 
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bill  of  pains  and  penalties,  aimed  at  a  particular  class  in  the  com- 
munity. The  measure  is  held,  therefore,  to  fall  under  the  condemna- 
tion of  the  first  article  of  the  bill  of  rights  and  the  constitutional 
guaranty  of  a  trial  by  jury,  and  by  Ormond,  J.,  who  is  sure  that 
the  right  to  practice  law  is  "as  deserving  of  protection  as  property," 
or  at  least  is  an  element  of  the  inahenable  right  to  pursue  happiness, 
under  that  of  the  "due  course  of  law"  clause.  ColHer,  J.,  dis- 
sented, upon  the  ground  that  the  state  constitution  is  not  a  grant 
of  powers  but  an  organization  of  inherent  powers,  which  accordingly 
are  available  to  the  legislature  unless  specifically  withheld.  The 
"due  course  of  law"  clause  has  therefore  no  independent  force  as  a 
limitation  upon  the  power  of  the  legislature.  It  means  such  "forms 
of  arrest,  trial,  and  punishment"  as  are  "guarantied  by  the  Con- 
stitution, or  provided  by  the  common  law,  or  else  such  as  the  legis- 
lature, in  obedience  to  constitutional  authority,  have  enacted  to 
insure  public  peace  or  elevate  pubKc  morals."  Two  years  later  we 
find  Ormond,  J.,  essentially  disavowing  his  doctrine  in  this  case 
and  adopting  that  of  his  dissenting  associate. 

Edward  S.  Corwin. 
Princeton  University. 

[To  he  contimted.] 
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Political  Offenses  in  Extradition.  —  Although  some  noted  pub- 
licists have  contended  that  nations  are  boimd  to  extradite  criminals  by 
international  law,^  this  view  has  not  been  taken  by  English-speaking 
countries.^  Under  our  Constitution,^  however,  every  state  is  obliged  to 
surrender  fugitives  wanted  for  any  crime  by  another  state  in  the  Union;  * 
and  most  of  the  leading  nations  have  bound  themselves  by  reciprocal 
treaties  to  extradite  persons  wanted  for  a  large  number  of  specified 
crimes.^  No  treaties  of  the  United  States  mention  ofifenses  of  a  political 
character,  unless  to  exclude  them.®  England  has  excluded  them  by  a 
general  act  of  Parliament,^  and  it  seems  never  to  have  been  doubted  that 
the  law  is  the  same  in  the  absence  of  express  exclusion.* 

Although  it  would  seem  that  there  should  be  definite  rules  to  deter- 
mine what  is  a  political  offense,  hardly  more  than  a  bare  outline  has  been 

^  The  authorities  pro  and  con.  are  collected  in  Wheaton  (Dana's  Ed.),  Interna- 
tional Law,  §  115.  Interesting  instances  of  extradition,  mostly  of  jxilitical  fugi- 
tives, through  specific  negotiations,  may  be  found  in  Tilghman,  C.  J.'s  opinion  in 
Commonwealth  v.  Deacon,  10  Serg.  &  R.  (Pa.)  125,  128-130,  and  Oppenheim,  Inter- 
national Law,  389  et  seq. 

2  For  a  simimary  of  the  authorities,  see  Moore,  Extradition,  §§  16,   28. 

*  U.  S.  Const.,  Art.  IV,  sec.  2,  §  2. 

*  This  includes  political  crimes.  See  Conamonwealth  v.  Dennison,  24  How.  (U.  S.) 
66,  100. 

^  For  a  list  of  the  treaties  of  the  United  States,  see  19  Cyc.  53,  note. 

*  See  Spear,  Extradition,  48.  A  few  treaties  of  Continental  countries  provide  for 
extradition  for  political  offenses.  See  Clarke,  Extradition,  211,  note;  Oppenheim, 
International  Law,  400. 

^  33  &  34  Vict.  c.  52. 

*  A  statement  to  this  effect  in  a  message  by  President  Tyler  to  the  Senate  has  been 
generally  accepted.    See  Moore,  Extradition,  303  note,  305. 
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developed.  It  is  universally  agreed  that  acts  other  than  those  which 
are  crimes  only  because  they  menace  the  goverimient  are  political  of- 
fenses. Thus,  extradition  has  been  refused  for  offenses  which,  under 
ordinary  circumstances,  would  be  murder,^  arson,^"  robbery,"  and  piracy.^^ 
Such  crimes  are,  however,  exempt  from  extradition  only  if  committed 
in  an  attempt  to  get  control  of  the  government.  ^^  The  crimes  of  an  an- 
archist are  usually  not  political,  because  he  seeks  to  substitute  no  organ- 
ized government  for  that  which  he  attacks.^*  And  the  murder  of  a 
Russian  constable  by  a  revolutionist,  to  effect  his  escape,  was  recently 
held  not  to  be  a  political  crime.  Re  Federenko,  15  West.  L.  R.  369  (Mani- 
toba, K.  B.,  Oct.  18,  1910).  The  question  of  assassination  of  high  gov- 
ernment officials  has  received  but  little  judicial  consideration,^^  but 
jurists  are  unanimously  of  the  opinion  that  it  should  not  be  given  the 
dignity  of  a  political  offense.^^ 

The  law  has  justly  been  more  lenient  with  acts  done  in  an  uprising  of 
some  size.  As  it  is  clear  that  no  violence  of  any  proportion  or  military 
disguise  can  be  considered  political  if  really  not  prompted  by  political 
motives,  the  courts  have  carefully  investigated  the  animus  of  the  expe- 
dition as  a  whole; "  and  a  commission  from  a  de  facto  or  an  assumed 
government,^^  or  its  authorization  or  subsequent  ratification  of  the  act,^^ 
is  important  only  as  a  matter  of  evidence.  But  probably  any  act  done  in 
furtherance  of  a  genuine  insurrection,  and  directly  connected  with  it,  is 
exempt.  It  is  immaterial  whether  the  government  which  is  asked  to  sur- 
render the  fugitive  has  recognized  the  fugitives'  party  as  a  government  ^^ 
or  even  as  belligerents,^^  whether  the  end  sought  was  a  just  one,^  or 
whether  the  particular  act  was  helpful  in  bringing  about  that  end.^  In 
theory,  however,  a  murder  prompted  by  ulterior  motives  would  not  be 

'  In  re  Castioni,  [1891]  i  Q.  B.  149;  In  re  Ezeta,  62  Fed.  964. 

^°  McKenzie's  Case,  cited  62  Fed.  1000. 

"  Case  of  the  Mexican  Revolutionists,  cited  62  Fed.  icxji;  In  re  Young,  a  Canadian 
case  reported  in  Benjamin,  The  St.  Albans  Raid. 

^  The  Roanoke,  Clarke,  Extradition,  253. 

"  See  In  re  Castioni,  supra,  156. 

"  In  re  Meunier,  [1894]  2  Q.  B.  415. 

15  The  only  case  found  is  that  of  Jacquin,  Moore,  Extradition,  309,  in  which  the 
Chamber  of  Indictment  at  Brussels  held  it  to  be  a  political  offense,  in  accord  with  the 
decision  of  the  court  of  first  instance,  but  against  that  of  two  intermediate  courts. 

18  See,  for  example,  Moore,  Extradition,  §  310  note;  Clarke,  Extradition,  App. 
di,  diii;  2  Stephen,  History  op  Criminal  Law,  70;  Oppenheim,  International 
Law,  398;  Lawrence,  International  Law,  238,  where  it  is  said,  "Rulers  should 
not  be  preserved  like  game  for  battues  of  excited  enthusiasts."  The  treaties  of  the 
United  States  with  Belgium  and  Luxemburg  provide  for  the  extradition  of  such  as- 
sassins, and  such  a  provision  is  usual  in  treaties  between  the  Continental  nations. 
See  Oppenheim,  International  Law,  394  et  seq. 

"  See  In  re  Tivnan,  5  B.  &  S.  645,  681,  696.  The  Chesapeake,  The  Case  of 
David  Collins  et  al.,  23. 

1*  See  In  re  Tivnan,  supra;  In  Matter  of  Burley,  i  Local  Courts  &  Municipal  Ga- 
zette, Toronto  10  (affirmed  i  Can.  L.  J.  N.  s.  34);  In  re  Young,  supra.  But  see  The 
Roanoke,  supra. 

"  See  In  Matter  of  Burley,  supra;  In  re  Young,  supra. 

2"  Thus  the  Canadian  courts  held  some  acts  authorized  by  the  government  of  the 
Confederate  States  political  and  some  not.  See  The  Chesapeake,  supra;  In  Matter 
of  Burley,  supra;  In  re  Young,  supra. 

21  In  addition  to  the  cases  cited  in  note  20,  see  Case  of  McKenzie,  supra. 

22  See  especially  Case  of  McKenzie,  Moore,  Extradition,  314,  note. 
®  See  especially  In  re  Castioni,  supra,  158. 
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political  in  its  character  merely  because  done  in  the  course  of  a  political 
rising,^  any  more  than  would  a  rape  committed  by  a  soldier  in  time  of 
war.  But  in  dealing  with  acts  of  violence  directly  connected  in  nature, 
time,  and  place  with  a  real  rebellion,  judges  have  been  reluctant  to  go  into 
the  question  of  motive,  and  have  regarded  it  sufficient  that  it  was  inci- 
dental to  the  conflict.^^  There  has,  moreover,  been  little  tendency  to 
consider  whether  or  not  the  act  was  a  breach  of  the  rules  of  war.^  Pub- 
licists have  suggested  that  this  should  be  considered  and  that  courts 
should  be  free  to  draw  the  line  between  acts  abhorrent  to  common  no- 
tions of  law  and  morality  and  those  reasonably  demanded  in  warfare.^^ 
As  the  problem  under  discussion  is  the  interpretation  of  a  vague,  general 
phrase  in  a  treaty  or  statute,  this  suggestion  is  open  to  no  legal  ob- 
jection. It  is  rather  astoimding  to  find  that  in  all  the  cases  in  English- 
speaking  countries  where  a  fugitive  has  asserted  that  his  crime  had  a 
political  character,  in  only  three  ^*  has  the  defense  failed  to  prevail.  The 
outcome  of  the  principal  case  is  consequently  encouraging. 


The  Grandfather  Clause  and  the  Fifteenth  Amendment.  — 
The  constitutions  or  statutes  of  several  Southern  states  require  an  edu- 
cational or  property  qualification  for  sviffrage,  but  except  from  that  re- 
quirement descendants  of  persons  who  were  entitled  to  vote  in  any  of 
the  United  States  prior  to  some  date  before  the  adoption  of  the  Fifteenth 
Amendment.'^  The  words  "on  account  of"  in  that  amendment  might 
logically  be  so  construed  as  to  make  motive  determine  constitutionality. 
Judged  by  that  standard,  these  Grandfather  clauses  would  be  bad,  for 
they  were  enacted  from  a  desire  to  disfranchise  as  many  negroes  and  as 
few  whites  as  possible.^  On  the  same  reasoning,  Southern  laws  disfran- 
chising for  pauperism,  non-payment  of  poll-tax,^  conviction  of  chicken- 
stealing,*  or  even  illiteracy,  would  be  bad.  The  inconvenience  of  having 
the  same  statute  unconstitutional  if  enacted  at  one  time  and  place,  and 
constitutional  if  enacted  at  another  time  and  place,  and  the  difficulty  of 
deciding  the  motive  for  a  law  when  its  makers  were  actuated  by  various 
motives,  seem  fatal  objections  to  this  construction.^ 

^  See  In  re  Castioni,  supra,  164,  165. 

^  See  In  re  Ezeta,  supra;  Benjamin,  St.  Albans  Raid,  454,  455. 

^  See  In  re  Ezeta,  supra,  997,  1002;  Benjamin,  St.  Albans  Raid,  458.  But  see  In 
Matter  of  Burley,  supra. 

2^  See  Lawrence,  International  Law,  238;  Oppenheim,  International  Law, 
395  et  seq.,  and  Resolutions  of  the  Institute  of  International  Law,  1880  and  1892, 
Westlake,  International  Law,  246. 

^*  These  are  In  re  Meunier,  supra  (anarchist);  In  Matter  of  Burley,  supra  (seizure 
of  steamer  by  persons  claiming  to  be  Confederate  officers);  and  the  principal  case. 
In  the  case  of  The  Chesapeake,  supra,  the  prisoners  were  discharged  for  technical 
reasons,  but  the  offense  (similar  to  that  in  In  Matter  of  Burley)  was  not  considered 
political. 

1  La.  Const  (1898),  Art.  197,  §  5  (son  or  grandson);  N.  C.  Const,  (amended 
1900),  Art.  VI,  §  4  (lineal  descendant). 

2  For  some  pertinent  extracts  from  the  debates  in  the  Louisiana  constitutional 
convention,  see  13  Harv.  L.  Rev.  279. 

3  See  United  States  v.  Reese,  92  U.  S.  214. 

*  See  Ky.  Const.  §  145;  Diamond  v.  Commonwealth,  124  Ky.  418. 

*  See  Williams  v.  Mississippi,  170  U.  S.  213,  223. 
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Assuming  the  Fifteenth  Amendment  to  be  valid,^  and  its  appli- 
cation to  extend  beyond  Congressional  elections/  the  state  law  would 
be  clearly  unconstitutional  if  it  expressly  made  race  the  test.  Practi- 
cally all  white  people  and  practically  no  negroes  in  Maryland  come  within 
the  Grandfather  clause.  Accordingly  that  section  of  the  Maryland  suf- 
frage statute  is  held  to  violate  the  Fifteenth  Amendment.  Anderson  v. 
Myers,  182  Fed.  223  (Circ.  Ct.,  D.  Md.,  Oct.  28,  1910).^  Nevertheless,  a 
few  descendants  of  free  negroes  come  within  the  Grandfather  clause  and 
a  few  descendants  of  white  immigrants  do  not.  Laying  stress  on  those 
facts,  the  Supreme  Court  of  Oklahoma  decided,  two  days  before  the  fed- 
eral decision,  that  a  similar  provision  in  the  constitution  of  that  state 
does  not  take  away  the  right  to  vote  on  account  of  race  or  color.  At- 
water  v.  Hassett,  in  Pac.  802  (Okla.).^  Probably  no  slave  was  ever  enti- 
tled to  vote  in  any  of  the  United  States.'"  The  effect,  therefore,  of  the 
clause  is  exactly  the  same  as  if  it  had  imposed  the  stricter  requirement 
upon  any  person  of  whom  it  is  not  true  that  he  or  some  of  his  ancestors 
were  free  in  this  country  before  1866,  and  upon  certain  other  classes  of 
persons.  Stated  so,  it  is  obviously  a  discrimination  on  account  of  pre- 
vious condition  of  servitude,  unless  the  words  of  the  amendment  mean 
the  "race,  color,  or  previous  condition  of  servitude"  of  the  person  so 
deprived.  Even  then,  persons  who  were  themselves  slaves  and  who 
would  otherwise  have  been  entitled  to  vote  before  1866  would  have  con- 
stitutional ground  for  complaint.^^ 

This  type  of  Grandfather  clause  is  to  be  distinguished  from  that  which 
excepts  from  the  stricter  requirements  descendants  of  soldiers  or  sailors 
who  served  in  any  of  the  wars  of  the  United  States.^^  Whatever  may  be 
said  of  the  validity  of  the  latter  under  other  sections  of  the  Constitution, 
it  seems  open  to  no  objection  based  on  the  Fifteenth  Amendment. 


Debenture  Bonds.  —  Debentiires,^  as  direct  charges  upon  the  earn- 
ings of  a  corporation,  are  products  of  the  industrial  development  of  the 

*  For  an  ingenious  argument  against  its  validity,  see  23  Harv.  L.  Rev.  169. 
"^  See  id.  192. 

*  The  U.  S.  Supreme  Court  has  never  passed  on  the  validity  of  the  Grandfather 
clauses.  In  Giles  v.  Harris,  189  U.  S.  475,  the  plaintiff  was  not  entitled  to  registration 
even  if  the  scheme  was  unconstitutional.    See  17  Harv.  L.  Rev.  130. 

^  A  possible  ground  for  distinction  is  to  be  found  in  the  difference  of  language  used 
in  the  two  provisions.  The  Maryland  clause  excepts  "lawful"  descendants,  whereas 
the  Oklahoma  clause  excepts  "lineal"  descendants.  It  is  a  fact  so  notorious  that  a 
court  might  well  take  judicial  notice  of  it,  that  many  negroes  are  lineal  descendants  of 
men  entitled  to  vote  before  1866,  and  but  few  of  them  are  lawful  descendants  of  such 
ancestors. 

"  This  point  was  repeatedly  insisted  upon  by  Senator  Pritchard  arguing  in  behalf 
of  his  resolution  to  declare  the  Grandfather  clause  imconstitutional.  The  resolution 
was  debated  at  length  in  the  United  States  Senate  in  1900,  was  referred,  came  out  of 
committee  a  mere  resolution  to  investigate,  and  expired  with  the  session.  33  Cong. 
Record,  passim. 

"  One  of  the  plaintififs  in  the  federal  case  was  bom  in  1834. 

^  Ala.  Const.  (1901),  §  180  (lawful  descendants);  Va.  Const.  (1902),  §  19  (son). 

^  The  word  "  debenture  "  is  used  in  at  least  eight  different  senses.  It  will  be  used  here 
in  the  sense  of  a  floating  mortgage  which  charges  with  payment  a  company's  "under- 
taking, including  the  good  will  of  the  business,  and  all  its  property  and  assets  whatso- 
ever and  wheresoever,  both  present  and  future."  Debentures  are  issued  under  the 
authority  of  four  acts  of  Parliament,  the  principal  ones  being  the  Mortgage  Debenture 
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nineteenth  century.  With  the  growth  of  great  commercial  undertakings 
it  was  soon  perceived  that  the  true  value  of  their  assets  consisted  in  their 
earning  capacity  as  a  whole  rather  than  in  the  value  of  their  parts.^ 
When  it  became  necessary  for  them  to  raise  siuns  of  money  to  develop 
and  improve  their  resources,  it  was  found  that  their  tangible  property 
was  wholly  inadequate  to  float  the  required  amount  by  mortgage.  The 
English  corporations,  utilizing  debentures,  borrowed  on  their  earning 
capacity  directly;  ^  but  in  this  country  money  was  raised  by  large  stock 
issues.'*  Both  courses  were  warranted  by  the  economic  conditions  of  the 
respective  countries.  In  England  debentures  gave  investors  a  higher 
rate  of  interest  than  mortgage  bonds  and  a  less  fluctuating  and  more 
permanent  form  of  investment  than  preferred  stock.-^  But  in  such  a 
rapidly  developing  country  as  ours  the  speculative  attraction  of  stocks, 
coupled  with  a  variety  of  other  causes,  contributed  to  make  debentiu-es 
unpopular.^  True  debentures  are  seldom  found  here,  but  not  infre- 
quently collateral  and  second  mortgage  bonds  are  so  misnamed. 

But  the  same  considerations  that  make  debentures  admirable  for  large 
productive  corporations  whose  true  assets  comprise  so  much  more  than 
their  mere  physical  property,  also  govern  to  make  them  wholly  unsuited, 
both  economically  and  morally,  for  small  concerns  or  individuals,  where 
their  issue  could  hardly  be  otherwise  than  in  fraud  of  the  general  creditors.'^ 
This  aspect  of  fraud  coupled  with  the  American  rule  of  bankruptcy  that 
intent  to  defraud  creditors  is  not  necessary  to  constitute  a  voidable 
preference  has  led  to  the  condemnation  of  debentures  as  no  more  than 
"contracts  to  give  preferences  if  they  should  become  necessary."  ^  But 
it  is  submitted  that  such  criticism  does  not  apply  to  corporate  debenture 
bonds.  A  corporation's  earnings  are  a  definite  fund  periodically  appro- 
priated to  the  payment  of  its  fixed  charges.  Hence,  the  situation  created 
by  the  issue  of  corporate  debentures  is  somewhat  analogous  to  the  mort- 
gage of  an  annuity.  Financially  speaking,  the  corporation's  earnings  are 
just  as  truly  the  security  behind  an  American  mortgage  bond  as  an  Eng- 
lish debenture.^  Only  the  one  reaches  it  indirectly  by  charging  a  lien 
upon  some  one  asset,  while  the  latter  acts  directly.^" 

Acts,  28  &  29  Vict.  c.  78  find  ^^  &  34  Vict.  c.  20,  and  the  Companies  Act,  45  &  46 
Vict.  c.  43,  §  17.  They  constitute  a  charge  upon  the  concern  but  must  be  registered 
to  do  so. 

2  It  was  the  necessity  for  keeping  such  corporations  going  under  all  circumstances 
that  led  to  the  appointment  of  receivers  with  power  to  issue  prior  lien  certificates.  It 
may  be  noted  that  the  United  States  Government  registered  bonds  are  in  effect  de- 
bentures.   See  Cook,  Corporations,  §§  14,  777. 

*  Mortgage  bonds,  particularly  among  the  railroads,  were  little  used. 

*  The  United  States  Steel  Corporation  is  a  tjqjical  example. 

^  "  The  English  debenture  expresses  the  real  situation  more  clearly  than  the  American 
bond."  Greene,  Corporation  Finance,  36.  "Logically,  therefore,  the  English  cus- 
tom is  right  and  the  American  custom  wrong."    Lough,  Corporation  Finance,  141. 

^  On  the  reorganization  of  a  company  they  were  always  ranked  after  the  mortgage 
bonds  and  sometimes  even  with  the  general  creditors.  See,  for  example,  the  reorganiza- 
tion scheme  of  the  Central  Foundry  Company  of  January  3,  191 1. 

^  The  issue  of  debentures  by  individuals  is  not  provided  for  by  the  English  acts. 
But  to  a  limited  extent  they  have  become  effective  imder  the  doctrine  of  Holroyd  v. 
Marshall,  10  H.  L.  Cas.  191. 

*  See  19  Harv.  L.  Rev.  557  et  seq. 

8  See  Greene,  Corporation  Finance,  33. 
1°  As  a  result  of  this  indirect  method  it  is  not  unusual  for  a  single  corporation  to  have 
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But  does  our  legal  system  recognize  a  property  right  created  purely  by 
contract  in  matter  not  yet  in  existence?  Such  a  right  seems  to  be  rec- 
ognized by  the  Roman  ^^  and  the  German  ^^  laws.  With  the  development 
of  equity  jurisdiction,  property  rights  arising  in  and  dependent  upon 
executory  contracts  were  gradually  enforced.  Succeeding  generations 
saw  this  extended  in  many  directions  wherever  mercantile  convenience 
demanded  it,  while  in  many  places  such  equitable  property  rights  were 
extended  to  matter  not  yet  in  existence.^^  If,  then,  a  debenture  passes  a 
true  property  right  ^*  in  the  earnings  to  be,  it  would  be  more  than  a  con- 
tract to  give  a  preference.  Now  although  the  English  cases  generally 
speak  of  a  debenture  as  a  "floating  mortgage,"  "a  charge  upon  the  assets 
for  the  time  being  of  a  going  concern,"  they  substantially  recognize  that 
such  definitions  are  self-contradictory  and  tacitly  show  that  the  earnings 
are  what  the  debenture  holder  must  look  to.  For  they  will  not  let  him 
interfere  with  the  management  of  the  business,^^  or  object  to  any  sale,^® 
lease,  or  mortgage  ^^  of  the  corporate  property  done  in  the  course  of  busi- 
ness. And  further  a  recent  English  case  holds  that  he  cannot,  while  the 
concern  is  running,  prevent  a  garnishing  creditor  from  going  off  with  a 
specific  asset.^*    Evans  v.  Rival  Granite  Quarries,  [1910]  2  K.  B.  974. 


Labor  Contract  Laws  and  the  Thirteenth  Amendment.  —  Stat- 
utes in  some  states  have  made  the  breach  of  a  contract  to  labor  a  crime.^ 
These  statutes  have  been  attacked  as  obnoxious  to  the  Thirteenth 
Amendment  to  the  federal  Constitution  and  the  legislation  thereunder,^ 
on  the  ground  that  they  keep  the  laborer  in  involuntary  servitude  for  his 
master.^  It  is  now  clear  that  the  Amendment  applies  to  continuance  in, 
as  well  as  entry  into,  service,  and  performance  of  a  contract  may  be  in- 
outstanding  at  the  same  time  prior  lien  bonds,  first  and  second  mortgage  bonds,  equip- 
ment, collateral,  terminal,  and  income  bonds. 

11  See  Salkowski,  Roman  Private  Law,  484. 

^  See  Schuster,  Principles  of  German  Law,  442  (Sicherheits-hypoihek). 

1^  "In  truth  although  a  sale  or  mortgage  of  property  to  be  acquired  in  the  future 
does  not  operate  as  an  immediate  alienation  at  law,  it  operates  as  the  equitable  assign- 
ment of  the  present  possibility  which  changes  into  the  equitable  ownership  as  soon  as 
the  property  is  acquired  by  the  vendor  or  the  mortgagor."  Pomeroy,  Equity  Juris- 
prudence, §  1288. 

"  Iowa,  by  statute,  allows  railroads  to  mortgage  their  future  earnings.  Jessup  v. 
Bridge,  11  la.  572.  The  Georgia  Code,  §  1954,  allows  goods  "in  bulk,  but  changing  in 
specific,"  such  as  a  stock  in  trade,  to  be  mortgaged.  See  also  Shefiield  Furnace  Co.  v. 
Witherow,  149  U.  S.  574;   Pennock  v.  Coe,  23  How.  (U.  S.)  117. 

1'  In  re  Borax  Co.,  [1901]  i  Ch.  326. 

^*  In  re  Home  and  Hellard,  29  Ch.  Div.  736;  Government  Stock  and  Investment 
Co.  V.  Manila  Ry.  Co.,  [1897]  A.  C.  81;  Biggerstaff  v.  Rowatt's  Wharf,  [1896]  2  Ch.  93. 

"  In  re  Hamilton's  Windsor  Iron  Works,  12  Ch.  Div.  707;  Edward  Nelson  &  Co.  v. 
Faber  &  Co.,  [1903]  2  K.  B.  367. 

1^  Accord,  Robson  v.  Smith,  [1895]  2  Ch.  118;  In  re  Roundwood  Colliery  Co.,  [1897] 
I  Ch.  373.    See  also  55  Sol.  J.  102,  121,  122. 

1  Rev.  Stat.  N.  Car.  (1908),  §  3367;  Cr.  Code  S.  Car.  (1902),  §  357.  For  similar 
old  English  laws,  see  i  Howell,  Labor  Legislation,  2  ed.,  38. 

2  U.  S.  Rev.  Stat.,  §§  1990,  5526. 

'  Aside  from  constitutional  objections  to  such  punishment  for  breach,  some  contracts 
of  personal  service  which  tend  toward  slavery  are  invalid  as  against  public  policy. 
Parsons  v.  Trask,  7  Gray  (Mass.)  473;  Clark's  Case,  i  Blackf.  (Ind.)  122. 
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voluntary  servitude.*  But  certainly  some  disagreeable  results  may  be 
made  to  follow  non-performance  of  a  contract  of  personal  service.  The 
laborer  for  example  is  liable  in  damages  for  the  breach.  And  equity 
sometimes  prevents  the  "star,"  whose  services  are  of  peculiar  value, 
from  serving  any  one  else.^  A  provision  for  fine  or  imprisonment  in  case  of 
breach  still  leaves  to  the  laborer  the  option  to  stop  work,  and  only  makes 
performance  more  desirable.  It  seems  odd  to  say  that  the  last  step  is 
prohibited  by  the  Amendment  because  almost  certain  to  accomplish 
what  they  all  tend  to  bring  about,  namely,  the  performance  of  the  con- 
tract. But  the  aim  of  the  criminal  law  is  through  fear  of  punishment  to 
prevent  the  happening  of  the  act;  the  aim  of  the  civil  law  is  compensa- 
tion to  the  person  wronged.  There  is  a  corresponding  difference  in 
the  effect  upon  the  defendant  of  intimidation  and  persuasion.  While 
the  possibility  of  civil  liability  leaves  a  real  option  to  break  the  con- 
tract, the  fear  of  criminal  punishment,  like  the  fear  of  bodily  injury, 
coerces  the  laborer  into  performance.  Such  statutes  seem  rightly  held 
unconstitutional.® 

A  more  common  form  of  statute  makes  criminal  any  fraud  in  obtaining 
advancements  on  a  contract  of  personal  service,^  usually  accompanied  by 
a  provision  that  failure  to  repay  or  to  perform  shall  be  presiunptive  evi- 
dence of  intent  to  defraud  at  the  time  the  advancements  were  secured.* 
A  state  should  be  able  to  punish  the  obtaining  of  valuables  by  a  false  pre- 
tense of  intention,  even  though  the  punishment  tended  to  force  the  laborer 
to  abide  by  a  contract  of  personal  service  out  of  which  the  fraud  grew,* 
and  the  legislature  may  provide  that  proof  of  one  fact  shall  be  primd 
facie  evidence  of  another.'"  But  if  there  is  no  rational  connection  between 
the  fact  in  issue  and  the  acts  on  which  the  presumption  is  based,  the  rule 
of  evidence  works  a  disguised  change  in  the  substantive  law  and  author- 
izes punishment  for  these  latter  acts  alone.  And  on  the  ground  that  such 
a  presumption  permitted  the  breach  of  a  labor  contract  to  be  punished 
as  a  crime  the  Supreme  Court  of  the  United  States  held  an  Alabama  law 
invalid.  Bailey  v.  Alabama,  U.  S.  Sup.  Ct.,  Jan.  3,  191 1.  If  the  broad 
rule  of  presumption  is  confined  by  construction  to  cases  where  warranted 
by  the  facts,^^  the  statute  should  be  upheld.  But  since  it  appeared  that 
the  presimaption  in  the  statute  in  the  principal  case  might  be  appHed  to 
every  breach  of  contract  no  matter  how  remote,  the  decision  seems  correct. 

Since  the  Thirteenth  Amendment  does  not  destroy  a  state's  police 
power,^  the  public  interest  in  certain  contracts  should  warrant  it  in 

*  Ex  parte  Drayton,  153  Fed.  986.  See  Clyatt  v.  United  States,  197  U.  S.  207,  215, 
216.    But  see  Robertson  v.  Baldwin,  165  U.  S.  275,  281. 

^  McCauU  V.  Braham,  16  Fed.  37;  D^ifF  v.  Russell,  60  N.  Y.  Super.  80.  In  some  cases 
equity  has  specifically  enforced  construction  contracts,  e.  g.,  contract  to  build  a  pipe 
line.  But  as  these  do  not  necessarily  involve  personal  service,  there  was  no  "involun- 
tary servitude."    Grubb  v.  Starkey,  90  Va.  831;  Gloe  v.  Chicago,  etc.  Ry.,  65  Neb.  680. 

*  Ex  parte  Drayton,  supra;  Ex  parte  Hollman,  79  S.  C.  9.  Contra,  State  v.  Murray, 
116  La.  655. 

^  Laws  of  Me.  (1907),  ch.  7. 

8  Ga.  Acts  (1903),  90;  Miss.  Code  (1906),  §  1148;  Rev.  Laws,  Minn.  (1905), 
§  5187;  Rev.  Stat.  N.  Car.  (1908),  §  3431;  Laws  of  N.  Dak.  (1907),  ch.  208. 

9  See  Peonage  Cases,  123  Fed.  671,  690. 

10  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698,  729. 

^  Mulkey  v.  State,  i  Ga.  App.  521. 

^  See  Barbier  v.  Connolly,  113  U.  S.  27,  31. 
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making  the  breach  of  them  criminal.^^  The  contracts  of  sailors  are  so 
treated  as  being  "historical  exceptions,"  ^*  and  the  public  interest  of  to- 
day should  be  as  potent  as  that  of  past  ages  out  of  which  the  exception 
grew.  So  statutes  making  criminal  the  abandonment  of  locomotives  ^^ 
seem  constitutional.  It  is  evident,  however,  that  such  legislation  will  be 
supported  only  in  extreme  instances,  and  there  appears  to  be  no  such 
policy  in  favor  of  the  statute  in  the  principal  case  as  to  prevent  its 
overthrow.^^ 


Plurality  of  Votes  Cast  in  an  Election  for  a  Disqualified 
Person.  —  The  rule  is  universal  that  if  a  plurality  of  votes  in  an  elec- 
tion is  cast  for  a  person  who  is  incapable  of  holding  office,  without  notice 
to  the  electors  of  his  disqualification,  such  votes  may  not  be  treated  as 
nullities,  but  are  effective  to  prevent  the  election  of  the  candidate  having 
the  next  highest  number.^  As  to  what  notice  will  change  such  a  result, 
the  rule  in  England  differs  from  that  in  this  country.  The  present  Eng- 
lish law  is  that  if  the  elector  is  chargeable  with  knowledge  of  the  facts 
creating  the  disqualification,  he  is  presumed  to  know  the  law,  and  his 
vote  is  thrown  away.^  And  this  is  true  even  where  it  is  doubtful  whether 
the  facts  known  do  create  a  disqualification,^  or  where  the  notice  given 
is  not  such  as  necessarily  to  command  belief.*  The  English  rule,  however, 
had  its  origin  in  cases  of  elections  in  which  the  voting  was  viva  voce,  the 
number  of  voters  small,  and  their  knowledge  of  the  candidates'  qualifi- 
cations easily  ascertainable.^  It  is  obviously  ill-adapted  to  the  conditions 
of  manhood  suffrage  in  this  country  and  has  been  applied  in  only  one  ^  or 
possibly  two ''  states.  The  most  frequently  quoted  statement  of  our  law 
is  the  following:  "The  existence  of  the  fact  which  disqualifies,  and  of  the 
law  which  makes  that  fact  operate  to  disqualify,  must  be  brought  home 
so  closely  and  so  clearly  to  the  knowledge  or  notice  of  the  elector,  as  that 
to  give  his  vote  therewith  indicates  an  intent  to  waste  it."  ^ 

1'  Cf.  Farnham  v.  Pierce,  141  Mass.  203;  County  of  McLean  v.  Humphreys,  104 
HI.  378.   See  Freund,  Police  Power,  §  452. 

"  Robertson :).  Baldwin,  5M^ra.    See  10  Harv.  L.  Rev.  515;  13  it/.  305. 

"  N.  J.  Gen.  Stat.  (1895),  2696;  Del.  Rev.  Code  (1893),  928. 

^^  For  a  discussion  of  a  different  sort  of  "peonage  law,"  see  17  Harv.  L.  Rev.  121. 

1  The  King  v.  Bridge,  i  M.  &  S.  76;  The  Queen  v.  Hiorns,  7  A.  &  E.  960;  Saunders 
V.  Haynes,  13  Cal.  145;   Commonwealth  ex  rel.  McLaughlin  v.  Cluley,  56  Pa.  St.  270. 

2  Trench  v.  Nolan,  Ir.  R.  6  C.  L.  464.     See  Drinkwater  v.  Deakin,  L.  R.  9  C.  P.  626. 
'  Beresford-Hope  v.  Lady  Sandhurst,  23  Q.  B.  D.  79. 

*  Tavistock  Case,  2  P.  R.  &  D.  El.  Cas.  5;  Cork  County  Case,  K.  &  O.  El.  Cas.  391; 
in  which  the  notice  of  the  candidate's  disqualification  was  circulated  by  his  rival  can- 
didate. The  cases  of  contested  elections  to  Parliament,  of  which  the  two  cases  cited 
are  examples,  do  not  form,  in  all  respects,  a  consistent  body  of  law,  but  practically  all 
of  them  seem  to  recognize  this  form  of  notice  as  sufficient  and  proper.  Dissatisfaction 
with  such  a  rule  has,  however,  occasionally  been  expressed.  Second  Clitheroe  Case, 
2  P.  R.  &  D.  El.  Cas.  276;   Second  Cheltenham  Case,  i  P.  R.  &  D.  El.  Cas.  224. 

*  The  King  v.  Hawkins,  10  East  211;  Rex  v.  Foxcroft,  2  Burr.  1017;  Fife  Case, 
I  Luders,  Elections,  455. 

^  Gulick  V.  New,  14  Ind.  93;  State  ex  rel.  Clawson  v.  Bell,  169  Ind.  61;  the  latter 
of  which  qualifies  other  Indiana  cases  which  contained  language  making  notice  of  the 
disqualification  unnecessary. 

^  Hatcheson  :;.  Tilden,  4  Har.  &  McH.  (Md.)  279;  an  early  nisi  prius  decision. 

*  People  ex  rel.  Furman  v.  Clute,  50  N.  Y.  451.    This  decision  is  clearly  the  law  in 
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A  recent  case  held  the  next  highest  candidate  elected  where  a  plurality 
of  the  votes  was  cast  for  a  man  who  was  known  by  most  of  the  voters  to 
have  died  ten  days  before  the  election,  but  under  the  belief,  induced  by 
reports  widely  circulated,  that  if  his  name  secured  a  plurality,  a  vacancy 
wovdd  be  created  which  could  be  filled  by  another  man  of  his  political 
beliefs.  State  ex  rel.  Bancroft  v.  Frear,  128  N.  W.  1068  (Wis.).  The  case 
thus  raises  the  question  whether,  in  the  rule  as  above  quoted,  the  essential 
feature  is  the  knowledge  by  the  elector  of  facts  known  to  disquaUfy,  or 
the  attitude  of  the  elector  in  acting  "so  in  opposition  to  his  own  better 
knowledge,  that  he  has  no  right  to  complain  of  the  loss  of  his  franchise."  * 
Here  the  former  element  was  present,  but  the  latter  lacking.  And  it  would 
seem  that  the  latter  is  the  essential  feature.  It  has  been  held,  though  the 
question  has  been  seldom  raised,  that  courts  cannot  presmne  a  willingness 
to  waste  a  vote  from  the  mere  fact  that  the  voter  had  notice  that  his 
candidate  was  dead  10  or  ineligible.^^  And  it  is  contrary  to  republican 
principles  that  a  man  should  be  declared  elected  whom  a  plurality  of  the 
electors  have  refused  to  endorse.  Probably,  the  action  of  the  plurality 
must  be  one  of  affirmative  choice  and  not  merely  of  dissent,  and  it  might 
well  be  conceded  that  if  the  disapproval  of  the  qualified  candidate  were 
expressed  by  votes  for  "  a  stick  or  a  stone  or  for  '  the  man  in  the  moon,  '"as 
suggested  by  the  opinion  in  the  principal  case,  such  disapproval  would  not 
be  effective  to  prevent  his  election.  But  in  the  principal  case  a  plurality 
of  the  voters,  by  reasonable,  concerted  action,  did  indicate  an  affirmative 
choice,  either  for  the  dead  man  or  for  a  man  of  his  political  beliefs.  It 
would  seem  a  fairer  decision,  as  more  expressive  of  the  will  of  the  voters, 
that,  when  the  vacancy  could  not  be  filled  as  expected,  there  had  been 
no  election. 


Equitable  Relief  for  Mistake  of  Law.  —  Considerable  uncertainty 
as  to  the  scope  of  the  jurisdiction  of  equity  to  give  relief  because  of  mis- 
take, has  arisen  from  a  misapplication  of  the  maxim  that  ignorance  of  the 
law  excuses  no  one.  Although  several  earlier  decisions  had  denied  its 
applicability  to  suits  in  equity,^  Lord  Ellenborough  made  it  the  basis 
of  a  decision  against  the  recovery  of  payments  made  under  a  mistake  of 
law,  on  an  insurance  policy.^  Since  then  it  has  often  been  stated  as  a 
general  rule  that  mistake,  in  order  to  be  a  ground  for  equitable  relief, 
must  be  of  fact  and  not  of  law;  ^  but  this  rule  has  many  exceptions.    Thus 

this  country.    Barnum  v.  Oilman,  27  Minn.  466;  Gill  v.  Mayor  and  Aldermen  of  Paw- 
tucket,  18  R.  I.  281. 

8  People  ex  rel.  Furman  v.  Clute,  supra. 

1"  State  ex  rel.  Herget  v.  Walsh,  7  Mo.  App.  142. 

"  Ransom  v.  Abbott,  Taft,  Senate  Election  Cases,  338;  a  case  of  disqualification 
under  the  Fourteenth  Amendment,  in  which  both  the  disqualifying  fact  and  the  law 
affecting  it  must  have  been  well  known  to  most  of  those  voting.  One  ground  for 
the  decision  was  that  there  was  a  chance  that  one  so  disqualified  might  have  his 
disabilities  removed.    See  Barnum  v.  Oilman,  supra. 

^  Lansdowne  v.  Lansdowne,  2  Jac.  &  W.  205;  Simpson  v.  Vaughan,  2  Atk.  30. 

*  Bilbie  v.  Lumley,  2  East,  469. 

"  Bentley  v.  Whittemore,  18  N.  J.  Eq.  366;  Fowler  v.  Black,  136  111.  363;  Clapp  v. 
Hoffman,  159  Pa.  St.  531.  See  Hunt  v.  Rousmaniere,  8  Wheat.  (U.  S.)  174,  i  Pet.  (U.  S.) 
i;  2  PoMEROY,  EQtnTY  Jurisprudence,  §  842;  i  Story,  Equity  Jurisprudenxe, 
§  III  ct  seq. 
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a  mistake  of  foreign  law  is  considered  a  mistake  of  fact.'*  When  public 
moneys  are  paid  under  a  mistake  of  law,  they  may  be  recovered;  ^  and 
an  officer  of  the  court  may  not  retain  a  payment  made  to  him  under  a 
mistake  of  law.^  Also,  whenever  mistake  of  law  is  combined  with  in- 
equitable conduct  by  one  party,  including  fraud,^  or  unfair  use  of  superior 
knowledge,^  equity  will  relieve  the  other. 

Especially  in  the  matter  of  reformation,  the  general  rule  has  been 
relaxed.  The  process  has  involved  much  refinement  of  reasoning,  par- 
ticularly regarding  different  kinds  of  mistakes  of  law,  mistake  as  to  a 
party's  existing  legal  rights  generally  being  considered  a  sufficient  ground 
for  equitable  relief.^  Reformation  is  nearly  always  allowed  when,  in  reduc- 
ing a  contract  to  writing,  there  has  been  a  mistake  in  the  use  of  words 
with  a  technical  legal  meaning.^^  The  distinction,  if  any,  between  such 
a  case  and  one  where  the  parties  are  mistaken  as  to  the  legal  effect  of  a 
writing  which  they  agree  on  as  representing  their  oral  contract,  though 
sometimes  taken,"  is  too  subtle,  and  has  often  been  repudiated.^^  Thus, 
where  the  parties,  intending  to  effect  a  mortgage,  and  in  ignorance  of 
a  statute  requiring  the  fact  that  a  conveyance  is  only  for  security  to 
appear  on  the  deed,  made  an  absolute  deed  and  a  separate  contract  for 
reconveyance  on  payment  of  the  debt,  reformation  was  allowed.  Forest 
Lake  State  Bank  v.  Ekstrand,  128  N.  W.  455  (Minn.).  An  examination  of 
the  decisions  which  have  held  mistake  of  law  not  to  be  a  sufficient  ground 
for  reformation,  is  also  instructive.  In  many,  if  not  most  of  them,  it  is 
submitted  that  reformation  would  have  been  improper  even  if  the  mis- 
take had  been  one  of  fact,  though  the  true  ground  for  the  decision  is  not 
always  given.  Reformation  has  been  refused  where  there  was  no  clear 
proof  of  a  former  contract  which  the  writing  was  intended  to  set  forth, 
and  to  which  it  could  be  conformed;  ^^  and  even  if  there  were  such  a  con- 
tract, if  reformation  would  have  caused  an  inequitable  situation  due  to 
the  intervention  of  a  bond  fide  purchaser,  or  a  change  in  the  position  of 
one  of  the  parties.^^  In  the  absence  of  inequitable  conduct  by  the  other 
party,  a  mistake  of  law  by  one  only  has  been  held  not  to  justify  reforma- 
tion,^^ and  even  if  mutual,  the  mistake  must  have  been  material. ^^    In 

*  Sampson  v.  Mudge,  13  Fed.  260. 

"  Wisconsin  Central  R.  R.  v.  United  States,  164  U.  S.  190,  210;  Allegheny  County 
p.  Grier,  179  Pa.  St.  639. 

'  Ex  parte  James,  L.  R.  9  Ch.  609. 
^  Welles  V.  Yates,  44  N.  Y.  525. 

*  Chelsea  Nat.  Bank  v.  Smith,  74  N.  J.  Eq.  275;  Lyon  v.  Tallamadge,  14  Johns. 
(N.  Y.)  501. 

8  Cooper  V.  Phibbs,  L.  R.  2  H.  L.  149,  170;  Marshall  v.  Lane,  27  D.  C.  App.  276. 
See  2  PoMEROY,  Equiry  Jurisprudence,  §  849. 

1"  Pitcher  v.  Hennessey,  48  N.  Y.  415;  Lockwood  v.  Geier,  98  Minn.  317;  Ryder 
V.  Ryder,  19  R.  I.  188.    Contra,  Atherton  v.  Roche,  192  111.  252. 

"  See  Canedy  v.  Marcy,  13  Gray  (Mass.)  373;  Radebaugh  v.  Scanlon,  41  Ind.  App. 
109. 

^  Griswold  v.  Hazard,  141  U.  S.  260;  Wyche  v.  Greene,  16  Ga.  49.  See  i  Story, 
Equity  Jurisprudence,  -ii  ed.,  §  130,  note. 

1^  See  Marshall  v.  Westrope,  98  la.  324;  Kent  v.  Manchester,  29  Barb.  (N.  Y.)  595. 
This  seems  to  be  the  explanation  of  the  decision  in  the  leading  case  of  Hunt  v.  Rous- 
maniere,  supra. 

"  Van  Houten  v.  Van  Houten,  68  N.  J.  Eq.  358;  Jeakins  v.  Frazier,  64  Kan.  267; 
Nichols  V.  Leeson,  3  Atk.  573. 

"  Eldridge  v.  Dexter  &  P.  R.  R.  Co.,  88  Me,  191. 

"  Powell  V.  Smith,  L.  R.  14  Eq.  85,  90. 
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many  cases,  the  written  contract  was  a  compromise  of  disputed  claims, 
with  which  a  court  of  equity  would  be  slow  to  interfere.^^  All  these  de- 
cisions merely  represent  rules  which  are  equally  controlling  when  refor- 
mation is  sought  for  mistake  of  fact.^^ 

It  appears,  therefore,  that  in  practice  the  courts  make  but  a  slight 
distinction  between  mistakes  of  law  and  of  fact  as  grounds  for  reforma- 
tion and  other  equitable  relief.  It  is  submitted  that  there  really  is  no 
distinction,  and  that  the  rule  against  granting  relief  for  mistake  of  law, 
emasculated  as  it  is  by  many  exceptions,  should  be  entirely  discarded.^® 


Rights  of  Action  for  Injury  to  the  Property  of  a  Bankrupt.  — 
The  present  Bankruptcy  Act  provides  that  "  the  trustee  of  the  estate  of 
a  bankrupt  .  .  .  shall  ...  be  vested  .  .  .  with  .  .  .  rights  of  action 
arising  .  .  .  from  .  .  .  injury  to  his  property."  ^  A  recent  case  holds 
that  this  section  vests  in  the  trustee  a  right  of  action  for  fraud  inducing  the 
bankrupt  to  buy  property  at  a  price  greater  than  its  value.  In  re  Gay, 
182  Fed.  260  (Dist.  Ct,  D.  Mass.). 

An  early  state  decision  held  that  an  action  for  fraud  on  the  bankrupt 
in  the  sale  of  goods  was  not  vested  in  his  assignee  as  a  "debt  due  to  the 
bankrupt."  ^  The  Bankruptcy  Act  of  1867  contained  the  same  provision 
as  the  present  act  with  regard  to  actions  for  injury  to  the  bankrupt's 
property.^  But  under  it,  by  the  weight  of  authority,  a  right  of  action 
for  fraud  causing  damage  to  property  was  held  not  to  pass  to  the  assignee.^ 
In  England,  however,  the  trustee  is  vested  with  a  right  of  action  for  false 
representations,  where  the  damage  has  been  to  the  estate  of  the  bankrupt.* 
The  only  previous  decision  under  the  present  federal  statute  agrees  with 
the  English  rule  and  with  the  principal  case.^ 

The  course  of  judicial  opinion  as  to  rights  of  action  for  the  abuse  of 
legal  process  to  the  damage  of  the  bankrupt's  property  affords  a  parallel 
to  that  of  the  decisions  on  actions  for  fraud.  Under  the  early  state  laws 
a  right  of  action  for  malicious  attachment,^  wrongful  execution,^  or  ex- 
cessive distress  ^  did  not  vest  in  the  assignee.  Under  the  Act  of  1867  an 
action  for  the  malicious  abuse  of  garnishment  proceedings,  to  the  dam- 

'^  See  PuUen  v.  Ready,  2  Atk.  587;  Gibbons  v.  Caunt,  4  Ves.  839. 

18  See  23  Harv.  L.  Rev.  6o8h526. 

1^  See  Cooper  2).  Phibbs,  5»/»fa;  Bonbright  c.  Bonbright,  1 23  la.  305 ;  Biggs  ».  Bailey, 
49  W.  Va.  188;  Wisconsin  Marine  &  Fire  Ins.  Co.  Bank  v.  Mann,  100  Wis.  596;  Rich- 
mond V.  Ogden  Street  Ry.  Co.,  44  Or.  48;  Wyche  v.  Greene,  supra;  Daniell  v.  Sinclair, 
6  App.  Cas.  181,  190. 

1  Bankruptcy  Act,  1898,  §  70  a  (6). 
^  Shoemaker  v.  Keely,  2  Dall.  (Pa.)  213. 
'  Bankruptcy  Act,  1867,  §  14. 

*  In  the  Matter  of  Crockett,  2  Ben.  (U.  S.)  514;  In  re  Brick,  4  Fed.  804;  Tufts  v. 
Matthews,  10  Fed.  609.  Contra,  Hyde  v.  Tuffts,  45  N.  Y.  Super.  Ct.  56.  Cf.  Byxbie  v. 
Wood,  24  N.  Y.  607. 

*  Hodgson  V.  Sidney,  L.  R.  i  Ex.  313;  Warder  v.  Saunders,  10  Q.  B.  D.  114.  Cf. 
Twycross  v.  Grant,  4  C.  P.  D.  40. 

'  In  re  Harper,  175  Fed.  412. 

^  Stanly  v.  Duhurst,  2  Root  (Conn.)  52. 

8  Sommer  :;.  Wilt,  4  Serg.  &  R.  (Pa.)  19. 

»  O'Donnel  v.  Seybert,  13  Serg.  &  R.  (Pa.)  54. 
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age  of  the  bankrupt's  business,  was  held  not  to  pass.^"  The  English  courts, 
on  the  other  hand,  have  held  that  an  action  on  the  case  by  an  undertenant 
against  his  lessor  for  a  breach  of  duty  causing  a  distress  by  the  superior 
landlord"  and  an  action  for  maliciously  maintaining  the  bankruptcy 
proceedings  ^  vest  in  the  trustee.  And  a  well-considered  case  under  the 
present  federal  act  decides  that  an  action  for  malicious  attachment,  where 
the  damage  is  to  the  property  of  the  bankrupt,  may  be  maintained  only 
by  the  trustee.^^ 

Not  only  on  the  wording  of  the  statute  but  on  general  principles  of 
bankruptcy  law,  the  later  decisions  seem  correct.  The  debtor  alone 
should  sue  for  an  injury  to  his  personal  rights.  But  when  the  direct  effect 
of  a  tortious  act  is  to  diminish  the  estate  to  which  his  creditors  are  en- 
titled to  have  recourse,  the  right  of  action  therefor  should  pass  to  his 
trustee  in  bankruptcy.  Except  for  the  earlier  American  cases  referred 
to,  this  principle  is  fully  borne  out  by  statutes  and  decisions.  Thus,  a 
right  of  action  for  conversion  passes  to  the  trustee. ^^  One  for  trespass  to 
personalty  passes  where  the  damage  is  to  the  property  of  the  bankrupt.^^ 
But  an  action  which  is  in  form  one  for  the  infringement  of  a  property 
right  will  not  pass,  if  the  real  damage  is  of  a  personal  nature,  as  an  action 
for  loss  of  services  for  the  seduction  of  a  member  of  the  bankrupt's 
family,^^  or  an  action  for  trespass  in  his  dwelling-house.^^  Where  negli- 
gence of  an  attorney  causes  the  bankrupt's  imprisonment,  the  right  of 
action  does  not  pass  to  the  trustee.^*  But  it  is  otherwise  where  the  at- 
torney's negligence  or  fraud  causes  damage  to  the  bankrupt's  estate.^* 
The  federal  courts  have  recognized  the  true  distinction  in  decisions  under 
both  the  Act  of  1867  and  the  present  act  that  a  right  of  action  for  a  pen- 
alty passes  to  the  trustee  in  bankruptcy  if  it  arises  from  a  transaction 
from  which  the  bankrupt's  estate  suffered.^'' 


Whether  Damage  to  Contract  Right  by  Negligent  Act  of  Third 
Party  is  Actionable  Tort.  —  That  the  existence  of  a  contract  between 
two  parties,  in  addition  to  giving  a  right  in  personam,  also  gives  a  right 
in  rem  ^  which  the  law  protects  from  infringement  has  been  established 

"  Noonan  v.  Orton,  34  Wis.  259. 

"  Hancock  v.  Caff3m,  8  Bing.  358. 

"  Metropolitan  Bank  v.  Pooley,  10  A.  C.  210. 

"  Hansen  Mercantile  Co.  v.  Wjmian,  Partridge  &  Co.,  105  Minn.  491. 

"  Ouchterlony  v.  Gibson,  5  M.  &  G.  579;  Lovell  v.  Hammond  Co.,  66  Conn.  500. 

15  See  North  v.  Turner,  9  Serg.  &  R.  (Pa.)  244,  249. 

'«  Howard  v.  Crowther,  8  M.  &  W.  601. 

"  Rogers  v.  Spence,  13  M.  &  W.  571.  So,  also,  in  England,  an  action  for  trespass  to 
personalty,  where  the  damage  consists  solely  or  principally  in  personal  annoyance. 
Brewer  i>.  Dew,  n  M.  &  W.  625;  Rose  v.  Buckett,  [1901]  2  K.  B.  449.  But  under  our 
statute  it  would  seem  such  a  right  of  action  must  pass  to  the  trustee,  under  the  provision 
as  to  rights  of  action  "for  the  unlawful  taking"  of  the  bankrupt's  property.  Bank- 
ruptcy Act,  1898,  §  70  a  (6). 

18  Wetherell  v.  Julius,  10  C.  B.  267. 

i»  Wetherell  v.  Julius,  supra;  Crauford  v.  Cinnamond,  Ir.  R.  i  C.  L.  325;  Re  Daines, 
16  L.  T.  Rep.  N.  s.  127;  Morgan  v.  Steble,  L.  R.  7  Q.  B.  611. 

2»  Wright  V.  First  National  Bank,  8  Biss.  (U.  S.)  243;  First  National  Bank  v.  Lasa- 
ter,  196  U.  S.  115. 

^  See  PiGGOTT,  Torts,  368. 


398  HARVARD  LAW  REVIEW. 

by  the  English  cases  "^  and  the  great  weight  of  authority  in  this  coun- 
try.' Whether  every  interference  with  this  newly  recognized  right 
amounts  to  a  tort,  if  it  fulfils  the  conditions  applicable  to  all  other  cases 
of  torts,  would  seem  worthy  of  inquiry.*  In  a  recent  English  case,  a  tug 
was  towing  a  ship  under  a  contract  from  one  port  to  another,  when  the 
defendant's  vessel  negligently  collided  with  the  ship  in  tow  causing  it  to 
sink  almost  before  the  tug  could  cast  loose,*  No  recovery  was  allowed 
for  the  loss  of  rights  under  the  contract.  La  Societe  Anonyme  de  Remor- 
quage  a  Helice  v.  Bennetts,  27  T.  L.  R.  77  (Eng.,  K.  B.  Div.,  Nov.  8, 
1910). 

Yet  if  the  strain  of  the  collision  had  ripped  up  the  deck  planks  of  the 
tug,  the  owners  could  certainly  have  recovered  from  the  neglig  nt  vessel. 
We  therefore  have  the  situation  that  though  there  would  be  a  duty  to 
use  care  not  to  injure  the  property  of  the  plaintiff  in  the  planking  of  the 
tug,  there  was  no  such  duty  not  to  injure  the  property  of  the  plaintiff  in 
the  contract.^  There  is  no  doubt  that  the  defendant's  negligent  act 
caused  the  damage.  And  it  will  readily  be  granted  that  if  the  defendant 
in  this  case  had  sunk  the  tow  with  the  intention  of  destroying  the  plain- 
tiffs' rights  under  the  contract,  an  action  would  be  maintainable.''  The 
sole  ground  of  distinction,  therefore,  between  these  two  sets  of  facts, 
upon  which  recovery  was  refused  in  one  case  and  would  be  allowed  in 
the  other,  is  that  involving  the  element  of  responsibility,*  i.  e.  the  stand- 
ard by  which  the  defendant's  acts  are  measiured.  This  distinction  seems 
unreal. 

The  general  purpose  of  the  law  of  torts  is  to  secure  indemnity  to  the 
individual  who  has  been  damaged  in  some  right  which  the  law  recognizes 
should  be  protected,  not  to  punish  the  defendant.^  It  would  seem  on 
principle  that  the  standard  of  conduct  which  the  law  calls  blameworthy,'*^ 
in  one  who  has  caused  damage,  is,  and  ought  to  be,  an  external  stand- 
ard; ^^  that,  with  the  possible  exception  of  those  cases  of  so-called  abso- 
lute Uability,^^  that  standard  is  measured  ^'  by  what  the  conduct  of  a 
reasonably  prudent  man  under  similar  circumstances  would  have  been; 
and  that  when  these  two  elements  occur,  namely,  (i)  damage  to  a  right 
the  law  recognizes,  caused  by  (2)  a  defendant  who  has  failed  to  act  up  to 
that  external  standard,  there  is  a  primd  facie  tort.    It  seems  undesirable, 

2  Lumley  v.  Gye,  2  E.  &  B.  216;  Temperton  v.  Russell,  [1893]  i  Q.  B.  715. 

'  Accord,  Walker  v.  Cronin,  107  Mass.  555;  Jones  v,  Stanly,  76  N.  C.  355;  Angle  v. 
Chicago,  etc.  Ry.  Co.,  151  U.  S.  i.  Contra,  Boyson  v.  Thorn,  98  Cal.  578;  Chambers 
V.  Baldwin,  91  Ky.  121;  Glencoe  Land,  etc.  Co.  v.  Hudson  Bros.  Commission  Co.,  138 
Mo.  439. 

*  See  PiGGOTT,  Torts,  362-368;  i  Harv.  L.  Rev.  9-10;  Raymond  v.  Yamngton, 
96  Tex.  443,  451. 

*  It  would  not  seem  to  be  too  violent  an  inference  from  the  facts  that  the  defendant 
knew  or  ought  to  have  known  that  a  contract  for  towing  existed.  The  above  analysis 
of  the  case  assumes  that  fact,  for  of  course  if  this  were  not  so,  there  would  be  no  question 
of  negligence  toward  the  contract  right. 

6  Accord,  Cattle  v.  Stockton  Waterworks,  L.  R.  10  Q.  B.  453. 

'  See  Pollock,  Torts,  5  ed.,  521. 

8  See  8  Harv.  L.  Rev.,  200  et  seq. 

»  See  Holmes,  Common  Law,  144, 
1°  See  id.  96,  107. 
"  See  id.  no;  8  Harv.  L.  Rev.  i. 
^  But  see  Holmes,  Common  Law,  116-117, 119, 150, 152. 
^  See  id.  108. 
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in  view  of  the  general  purpose  of  the  law,  to  inqiiire  into  the  mental 
attitude  of  the  defendant  in  fixing  a  prima  facie  liability.^*  And  it  is 
submitted  that  in  those  cases  where  the  mental  attitude  of  the  defendant 
is  the  determining  factor  in  fixing  the  ultimate  liability,  that  factor  has 
been  considered  under  the  further  problem  of  what  may  technically  be 
called  "justification,"  which  is  determined  by  various  considerations  of 
public  policy.^^  There  can  be  no  question  of  justification  in  the  case  under 
discussion. 

Apparent  and  perhaps  real  exceptions  to  the  principles  thus  briefly 
laid  down  may  occur.  The  law  has  grown  by  slow  stages,  and  it  would 
be  strange  if  it  presented  a  uniformly  logical  system  of  principles.  But 
this  would  seem  the  proper  analysis  upon  which  to  base  any  future  de- 
velopment of  the  law  of  torts.^^  Nor  is  lack  of  precise  precedent  ^^  an 
argument  of  much  weight  ^*  in  the  class  of  cases  to  which  the  principal 
case  belongs.^^ 


RECENT  CASES. 

Aliens  —  Naturalization  Act  —  Proof  of  Residence  by  Supplemen- 
tary Affidavits.  — The  Naturalization  Act  of  June  29,  1906,  provides  that 
the  petition  of  an  applicant  for  naturalization  "shall  also  be  verified  by  the 
affidavits  of  at  least  two  credible  witnesses  .  .  .  who  shall  state  in  their  affi- 
davits that  they  have  personally  known  the  applicant  to  be  a  resident  of  the 
United  States  for  a  period  of  at  least  five  years  continuously."  The  affidavits 
of  two  witnesses  stated  that  they  had  personally  seen  the  petitioner  from  1904 
to  July,  1905.  These  were  supplemented  by  the  affidavits  of  three  other  wit- 
nesses who  had  known  the  petitioner  four  years  and  ten  months  immediately 
preceding  the  date  of  filing  the  petition.  Held,  that  the  requirement  of  the 
statute  is  satisfied.    In  re  Godlover,  181  Fed.  731  (Circ.  Ct.,  N.  D.  Cal.). 

The  former  act  merely  provided  that  the  five  years'  residence  "shall  be  made 
to  appear  to  the  satisfaction  of  the  court."  U.  S.  Rev.  Stat.,  1878,  §  2165. 
The  present  act  specifically  requires  the  testimony  of  at  least  two  witnesses. 
34  U.  S.  Stat,  at  L.  596,  598.  The  provision  regarding  affidavits  is  additional. 
The  obvious  purpose  of  these  and  other  sections  is  to  prevent  the  naturaliza- 
tion of  aliens  who  have  lived  in  this  country  for  a  lesser  period  than  five  contin- 
uous years  preceding  the  date  of  the  petition.  And  the  purpose  is  accom- 
plished by  this  construction.  The  language  is  not  wholly  unambiguous,  and  the 
construction  put  upon  it  in  the  principal  case  is  sensible  and  just.  Moreover, 
statutes  regarding  the  rights  of  citizenship  should  be  construed  liberally.  In  re 
Polsson,  159  Fed.  283. 

"  See  id.  107,  130. 

'*  A  clear  illustration  can  be  taken  from  the  law  of  defamation  in  respect  to  the  de- 
fenses of  truth  and  privilege  absolute  and  conditional.  This  seems  also  the  proper 
analysis  of  cases  arising  from  labor  and  trade  disputes. 

1*  See  the  dissenting  opinion  of  Holmes,  J.,  in  Vegehlan  v.  Guntner,  167  Mass.  92, 
105-109,  the  dissenting  opinion  in  Payne  v.  R.  R.,  13  Lea  (Tenn.)  507,  528;  2oHarv. 
L.  Rev.  253. 

"  This  precise  point  was  raised  and  left  undecided  in  McNary  v.  Chamberlain,  34 
Conn.  384. 

^'  See  14  Harv.  L.  Rev.  193. 

'9  For  a  full  and  clear  analysis  of  the  whole  subject,  see  Holmes,  Common  Law, 
Lectures  3  and  4;  8  Harv.  L.  Rev.  377-395. 
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Bankruptcy  —  Property  Passing  to  Trustee  —  Right  of  Action  for 
Fraud  Causing  Damage  to  Property.  —  The  plaintiff  in  an  action  of  tort 
for  fraudulent  representations  inducing  him  to  buy  bonds  at  prices  greater  than 
their  value  was  adjudicated  a  bankrupt.  Held,,  that  the  right  of  action  passed 
to  the  trustee  in  bankruptcy.  In  re  Gay,  182  Fed.  260  (Dist.  Ct.,  D.  Mass.). 
See  Notes,  p.  396. 

Bills  and  Notes  —  Certainty  of  Amount  —  Marginal  Figures.  —  A 
made  a  note  with  no  siun  named  in  the  body,  but  with  the  figures  £50  in  the 
upper  left-hand  corner.  Held,  that  this  is  a  valid  promissory  note  for  fifty 
pounds.    Heeney  v.  Addy,  [1910]  2  I.  R.  688. 

From  the  irregular  form  of  the  note  it  is  doubtful  whether  any  blank  for  the 
amount  was  left  in  the  body  of  it.  If  not,  it  seems  easy  to  say  that  the  figures 
are  intended  to  be  the  sole  expression  of  the  amount,  and  that  there  is  a  clear 
promise  to  pay  that  simi.  Hubert  v.  Grady,  59  Tex.  502;  Strickland  v.  Hol- 
brooke, 75  Cal.  268.  If  a  blank  has  been  left  there  is  an  omission  of  an  essential 
part  of  the  note,  and  the  marginal  figures  are  allowed  to  supply  it.  Some 
jurisdictions  in  the  United  States  allow  this.  Wittey  v.  Michigan  Mutual  Life 
Insurance  Co.,  24  N.  E.  141  (Ind.);  Ives  v.  The  Farmers^  Bank,  84  Mass.  236. 
Others  do  not.  Norwich  Bank  v.  Hyde,  13  Conn.  279;  Hollen  v.  Davis,  59  la. 
444.  The  plaintiff  could  undoubtedly  fill  in  for  the  fifty  pounds,  and  recover. 
See  Brannan,  Neg.  Inst.  Law,  §  14;  Chestnut  v.  Chestnut,  104  Va.  539.  And 
even  if  he  fiUed  in  a  greater  amount  a  bond  fide  purchaser  from  him  could 
recover  for  that.  Garrard  v.  Lewis,  10  Q.  B.  D.  30.  The  note  is  practically 
drawn  in  blank  as  to  the  sum  payable,  and  if  the  plaintiff  is  willing  to  accept 
the  marginal  figures  as  such  there  is  nothing  to  be  gained  by  insisting  that  he 
write  in  the  amount. 

Bills  and  Notes  —  Indorsement  —  Indorsement  under  Assumed 
Name.  —  The  defendant  received  a  letter  purporting  to  be  from  A,  requesting  a 
discount  on  certain  vouchers.  The  letter  was  in  fact  written  by  B  and  the  vouch- 
ers forged.  The  defendant,  however,  made  out  the  check  to  A  and  sent  it  to 
the  address  given.  It  was  received  by  B,  indorsed  by  him  in  A's  name,  and 
cashed  at  the  plaintiff  bank.  Held,  that  the  bank  is  not  liable.  Mercantile 
National  Bank  v.  Silverman,  44  N.  Y.  L.  J.  1449  (N.  Y.,  Sup.  Ct.). 

In  a  transaction  by  letter,  where  one  party  is  intending  to  transfer  title  and 
the  other  is  acting  imder  an  assumed  name,  the  transferor  has  in  fact  two 
intentions,  one  to  pass  title  to  the  writer  of  the  letter  and  the  other  to  pass 
title  to  the  person  who  bears  the  name  assumed.  That  he  is  not  conscious  of 
the  composite  nature  of  his  intent  does  not  alter  the  facts  of  the  case.  The 
primary  intent,  however,  seems  to  be  to  pass  title  to  the  person  whose  name 
is  assumed;  for  the  transferor  had  no  suspicion  of  the  fraud,  and  made  the 
advance  on  the  strength  of  the  name.  Cunday  v.  Lindsay,  3  App.  Cas.  459. 
If  this  is  true,  the  impostor  had  no  title  to  the  check  and  could  not  indorse  it 
to  the  bank.  Palm  v.  Watt,  7  Hun  (N.  Y.)  317.  It  may  be,  however,  that  the 
defendant's  negligence  in  the  principal  case  shoxdd  preclude  him  from  recovery. 

Constitutional  Law  —  Personal  Rights:  Civil,  Political,  and  Reli- 
gious —  Grandfather  Clauses.  —  A  Maryland  statute  provided  that  the 
following  persons  should  be  entitled  to  registration  as  voters  in  municipal 
elections:  (i)  taxpayers  assessed  for  at  least  $500,  (2)  naturalized  citizens, 
(3)  their  children,  (4)  citizens  who  prior  to  1868  were  entitled  to  vote  in  any 
of  the  United  States,  (5)  their  lawful  descendants.  Held,  that  the  statute  is 
contrary  to  the  Fifteenth  Amendment.  Anderson  v.  Myers,  182  Fed.  223 
(Circ.  Ct,  D.  Md.). 

An  amendment  to  the  Oklahoma  Constitution  provided  that  no  person 
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should  be  registered  as  an  elector  of  that  state  unless  able  to  read  and  write; 
but  that  no  person  who  was  on  or  before  January  i,  1866,  entitled  to  vote 
under  any  form  of  government,  or  who  at  that  time  resided  in  some  foreign 
nation,  and  no  lineal  descendant  of  such  person  should  be  denied  the  right  to 
register  and  vote  because  of  such  ilUteracy.  Held,  that  the  provision  is  not 
contrary  to  the  Fifteenth  Amendment.  Atwater  v.  Hassett,  in  Pac.  802  (Okla.). 
See  Notes,  p.  388. 

Constitutional  Law  —  Personal  Rights  —  Involuntary  Servitude.  — 
An  Alabama  statute  provided  that  any  person  who,  with  intent  to  defraud  his 
employer,  obtained  advances  on  a  contract  of  personal  service  and  failed  with- 
out good  cause  to  repay  or  to  perform  such  service  should  be  punished  by  fine; 
and  the  failure  to  repay  or  to  perform  was  made  prima  facie  evidence  of  such 
fraudulent  intent.  The  statute  was  attacked  as  violating  the  Thirteenth 
Amendment  to  the  federal  Constitution  and  the  legislation  thereunder.  Held, 
that  it  is  unconstitutional.  Bailey  v.  Alabama,  U.  S.  Sup.  Ct.,  Jan.  3,  1911. 
See  Notes,  p.  391. 

Constitutional  Law  —  Personal  Rights  —  Limitation  of  Campaign 
Expenses  as  Affecting  Candidates'  Right  of  Free  Speech.  —  A  primary 
election  law  provided  that  no  candidate  for  nomination  to  office  should  expend 
more  than  fifteen  per  cent  of  the  salary  of  the  office  on  campaign  expenses. 
Suit  was  brought  against  the  Secretary  of  State  to  restrain  him  from  certifying 
the  names  of  candidates,  on  the  ground  that  the  statute  was  unconstitutional 
and  void,  in  that  it  violated  the  right  of  free  speech.  Held,  that  the  statute  is 
constitutional.    Adams  v.  Lansdon,  no  Pac.  280  (Idaho). 

A  limitation  of  campaign  expenses,  in  so  far  as  it  interferes  with  a  candidate's 
expressing  his  views,  impairs  his  right  of  freedom  of  speech  and  publication, 
since  anything  making  the  exercise  of  a  right  less  convenient  or  effective  impairs 
it.  Cf.  Ex  parte  Harrison,  212  Mo.  88.  The  sovereign,  like  any  employer,  must 
necessarily  be  able  to  impose  conditions  on  an  employment,  even  though  such 
conditions  preclude  the  exercise  of  rights  guaranteed  by  the  Constitution. 
McAulife  V.  New  Bedford,  155  Mass.  216.  Yet  this  principle  is  not  applicable 
to  a  candidate  for  office  who  has  not  yet  become  an  employee.  It  has  been 
stated  that  the  right  of  freedom  of  speech  enables  one  to  publish  anything  if 
not  blasphemous,  seditious,  obscene,  or  defamatory.  Ex  parte  Harrison,  supra. 
Such  a  rule,  however,  overlooks  the  right  of  a  state,  within  its  police  power,  to 
pass  laws  incidentally  affecting  rights  guaranteed  by  the  Constitution.  State 
v.  Bair,  92  la.  28;  Anderson  v.  State,  96  N.  W.  149  (Neb.).  It  is  within  the 
police  power  to  impose  conditions  on  the  carrying  on  of  certain  forms  of  busi- 
ness where  the  public  welfare  is  concerned.  State  v.  Bair,  supra.  A  condition 
on  being  a  candidate  for  office  is  equally  intended  for  the  public  welfare,  and 
seems  properly  included  within  the  scope  of  the  expansive  police  power. 

Constitutional  Law  —  Privileges  and  Immunities:  Class  Legislation 
—  Classification  on  Basis  of  Wealth.  —  A  statute,  designed  to  protect 
poor  immigrants  from  fraud,  forbade  private  persons  to  engage  in  receiving 
deposits  of  money  for  safe-keeping  or  transmission  without  a  license.  Bankers 
whose  average  deposits  per  client  for  the  preceding  year  were  not  less  than  $500, 
and  those  who  should  give  a  bond  for  $100,000  were  exempted.  It  was  attacked 
as  unconstitutional  on  the  ground  of  unjust  and  unequal  classification.  Held, 
that  the  objection  is  sound.  Lee  v.  O'M alley,  69  N.  Y.  Misc.  215  (Sup.  Ct.). 
Held,  that  the  statute  is  constitutional.  Engel  v,  O^M alley,  U.  S.  Sup.  Ct., 
Jan.  3,  i9n. 

Of  the  two  decisions  that  of  the  United  States  Supreme  Court  seems  clearly 
the  bettej.    In  matters  of  classification  the  initial  presumption  ought  always 
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to  be  strongly  in  favor  of  constitutionality.  Gundling  v.  Chicago,  177  U.  S. 
183;  County  of  Mobile  v.  Kimball,  102  U.  S.  691.  The  New  York  court  seems, 
on  the  contrary,  to  have  thrown  the  burden  of  proof  upon,  the  state.  It  is 
difficult  to  beUeve  that  reasonable  men  could  see  no  relation  between  the  size 
of  average  annual  deposits  and  the  likelihood  that  the  banker  in  question  is 
dealing  principally  with  persons  of  small  means,  unskilled  in  financial  matters, 
who  need  the  very  protection  this  statute  is  designed  to  furnish.  Nor  does  the 
requirement  of  a  bond  seem  an  unfair  discrimination  on  a  basis  of  wealth  rather 
than  integrity  and  discretion.  Bonds  are  required  in  other  occupations,  as 
those  of  auctioneers,  itinerant  vendors,  oleomargarine  manufacturers,  and 
liquor  sellers.  Wiggins  v.  Chicago,  68  111.  372;  State  v.  Harrington,  68  Vt.  622; 
Hawthorn  v.  People,  109  111.  302.  Nor  does  it  seem  unreasonable  on  principle 
to  consider  the  ability  to  furnish  security  an  index  of  that  stability  and  trust- 
worthiness which  ought  to  be  possessed  by  those  who  as  bankers  occupy  a 
fiduciary  relation  to  the  public. 

Covenants  Running  with  the  Land  —  Covenant  to  Issue  Pass.  —  A 
and  B  granted  a  right  of  way  to  the  C  railroad  on  condition  that  the.  company 
should  issue  annual  passes  to  A  and  B  during  their  several  lives.  There  was 
a  covenant  by  the  grantee,  for  itself  and  assigns,  to  perform  the  condition.  The 
D  company  bought  the  road  at  a  foreclosure  sale,  and  refused  to  issue  a  pass  to 
the  successors  of  A  and  B.  They  sought  to  compel  specific  performance  of  the 
covenant.  Held,  that  the  decree  will  be  granted.  Munro  v.  Syracuse,  Lake 
Shore,  &"  Northern  R.  Co.,  200  N.  Y.  224. 

Covenants  to  issue  passes  have  usually  been  held  to  be  purely  personal, 
and  not  binding  on  the  assigns  of  the  covenantor.  Helton  v.  St.  Louis,  Keokuk, 
&  Northwestern  R.  Co.,  25  Mo.  App.  322;  Eddy  and  Cross,  Receivers,  v.  Hinnant, 
82  Tex.  354.  A  covenant  to  pay  rent,  however,  will  run  with  the  land,  even 
though  the  grant  be  in  fee.  Van  Rensselaer  v.  Hays,  19  N.  Y.  68.  The  court  in 
the  principal  case  decides  that  the  covenant  to  issue  a  pass  is  in  the  nature  of 
a  covenant  for  perpetual  rent.  Rent  may  be  paid  in  service,  and  free  passage 
over  a  trolley  road  might  be  considered  a  service  paid  as  compensation  for 
the  use  of  the  land.  Cf.  Dunbar  v.  Jumper,  2  Yeates  (Pa.)  74.  But  rent  is 
a  charge  payable  periodically  throughout  the  duration  of  the  estate.  See 
2  Minor,  Institutes  of  Common  and  Statute  Law,  4  ed.,  40.  Cf.  Nehls  v. 
Sauer,  93  N.  W.  346  (la.).  In  the  principal  case,  the  covenant  is  to  issue 
passes  during  the  several  lives  of  the  grantors,  while  the  grant  is  in  fee.  If 
the  covenant  is  not  to  pay  rent,  it  does  not  run  with  the  land,  and  the  plaintiff 
is  not  entitled  to  this  remedy.  His  proper  course  is  to  exercise  his  right  of  re- 
entry for  condition  broken. 

Elections  —  Plurality  of  Votes  Cast  for  a  Disqualified  Person.  — 
At  a  direct  primary  eleption  a  plurality  of  the  votes  was  cast  for  a  man  who 
had  died  after  his  name  had  been  placed  upon  the  ballot,  but  ten  days  before 
the  election.  The  fact  of  his  death  was  widely  published  together  with  a  state- 
ment urging  votes  for  him,  as  it  was  believed  that,  by  statute,  if  a  plurality 
of  votes  was  cast  for  him,  a  vacancy  would  be  created  which  could  be  filled 
with  another  man  of  his  political  beliefs.  The  relator  obtained  the  next  high- 
est number  of  votes  and  sought  to  compel  the  defendant  to  certify  his  name 
as  nominee.  Held,  that  the  statute  does  not  apply  and  that  the  relator  is 
entitled  to  be  so  certified.  State  ex  rel.  Bancroft  v.  Frear,  128  N.  W.  1068 
(Wis.).    See  Notes,  p.  393. 

Extradition  —  International  Extradition  —  Offenses  of  a  Political 
Character.  —  The  prisoner,  a  member  of  a  revolutionary  party  in  Russia, 
which  had  perpetrated  many  acts  of  violence,  killed  a  constable.    Tht  constable 
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had  requested  the  prisoner  to  accompany  him  to  the  police  station  for  investi- 
gation but  had  accused  him  of  no  crime  and  had  not  threatened  to  arrest  him. 
The  killing  of  a  constable  is  called  a  political  crime  in  Russia  and  may  be 
tried  by  a  special  tribunal.  The  extradition  treaty  between  the  British  Em- 
pire and  Russia  excludes  extradition  for  offenses  of  a  political  character.  Held, 
that  Manitoba  should  surrender  the  prisoner  to  Russia.  Re  Federenko,  15  West. 
L.  R.  369  (Manitoba,  K.  B.,  Oct.  18,  1910).    See  Notes,  p.  386. 

False  Pretenses  —  Defenses  —  Collecting  Honest  Debt  by  False 
Pretenses.  —  The  defendant  falsely  represented  to  the  prosecutor  that  he 
was  sent  to  buy  a  cow  for  a  butcher,  whose  agent  he  claimed  to  be.  They 
agreed  on  a  price  of  twenty -eight  dollars,  and  the  defendant  led  the  prosecutor's 
cow  away.  Later,  instead  of  paying  the  money,  the  defendant  presented  to  the 
prosecutor  a  judgment  against  him  for  fifty  dollars  which  had  been  assigned 
to  the  defendant.  Held,  that  the  defendant  cannot  be  convicted  of  obtaining 
property  by  false  pretenses.    State  v.  Williams,  69  S.  E.  474  (W.  Va.). 

To  convict  for  obtaining  money  or  goods  by  false  pretenses,  a  specific  intent 
to  defraud  must  be  proved.  People  v.  Baker,  96  N.  Y.  340.  So  if  the  defendant 
bond  fide  beUeved  that  he  had  a  right  to  obtain  the  money  or  goods  from  the 
prosecutor,  the  intent  to  defraud  was  absent.  Rex  v.  Williams,  7  C.  &  P.  354. 
See  The  Queen  v.  Hamilton,  i  Cox  C.  C.  244,  247.  A  misunderstanding  of  the 
WilUams  case  has  led  to  the  frequent  statement  of  a  broad  rule  that  one  who 
by  a  false  pretense  procures  another  to  pay  a  debt  already  due  does  not  com- 
mit this  statutory  crime  because  no  injury  is  done.  See  2  Bishop,  Criminal 
Law,  8  ed.,  §  466;  2  Wharton,  Criminal  Law,  8  ed.,  §  1197.  This  may  be 
true  where  the  debtor  intends  to  pay  the  debt  and  knows  that  he  is  doing  so. 
People  V.  Thomas,  3  Hill  (N.  Y.)  169;  Commonwealth  v.  Thompson,  3  Pa.  L.  J. 
250.  See  Commonwealth  v.  Leisy,  i  Pa.  Co.  Ct.  Rep.  50.  Contra,  Regina  v. 
Parkinson,  41  U.  C.  Q.  B.  545.  Certainly  in  all  other  cases,  of  which  the 
principal  case  is  an  example,  the  debtor  has  been  defrauded.  People  v.  Smith, 
5  Parker  Cr.  Rep.  (N.  Y.)  490.  Contra,  State  v.  Hurst,  11  W.  Va.  54.  The 
existence  of  a  debt  due  the  prisoner,  however,  may  be  evidence,  coupled  with 
other  circumstances,  from  which  the  jury  may  find  that  there  was  no  specific 
intent  to  defraud.  People  v.  Getchell,  6  Mich.  496;  Commonwealth  v.  McDuJffy, 
126  Mass.  467.  Contra,  People  v.  Smith,  supra.  But  cf.  People  v.  Griffin^ 
2  Barb.  (N.  Y.)  427. 

Husband  and  Wife  —  Privileges  and  Disabilities  of  Coverture  — 
Strict  Construction  of  Statute  Giving  Separate  Rights.  —  The  plaintifiE 
sued  her  husband  for  assault  and  battery,  under  a  statute  declaring  that 
married  women  may  sue  for  the  recovery,  security,  or  protection  of  their  prop- 
erty, and  for  torts  committed  against  them,  as  fuUy  and  freely  as  if  they  were 
unmarried.  Held,  (three  judges  dissenting)  that  the  plaintiff  cannot  recover. 
Thompson  v.  Thompson,  218  U.  S.  611. 

Several  courts  have  reached  a  like  result  under  similar  statutes.  Freethy  v. 
Freethy,  42  Barb.  (N.  Y.)  641;  Peters  v.  Peters,  42  la.  182.  Under  the  same 
type  of  acts,  however,  a  wife  may  successfully  sue  her  husband  for  the  recovery 
of  property.  Wood  v.  Wood,  83  N.  Y.  575.  See  Carney  v.  Gleissner,  62  Wis. 
493.  Other  courts  allow  her  to  acquire  title  against  him  by  adverse  possession. 
ilnion  Oil  Co.  v.  Stewart,  no  Pac.  313  (Cal.);  McPherson  v.  McPherson,  75 
Neb.  830.  The  difficulty  is  often  stated  to  be  more  than  procedural,  and  to 
involve  the  unity  of  person  resulting  from  marriage.  Phillips  v.  Barnet,  i  Q. 
B.  D.  436.  But  this  objection  has  been  largely  abrogated  by  statute.  South- 
wick  V.  Southwick,  49  N.  Y.  510;  Burkett  v.  Burkett,  78  Cal.  310.  Another 
frequent  ground  of  the  decisions  is  public  poUcy:  that  the  sanctity  of  the 
home  would  be  ;mdennined  and  the  breach  kept  open  by  allowing  an  action. 
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Longendyke  v.  Longendyke,  44  Barb.  (N.  Y.)  366.  The  obvious  answer  is  that 
the  breach  might  never  have  occurred  had  an  action  been  imminent.  In  the 
face  of  the  words  of  the  statute  the  decision  seems  a  severe  appUcation  of  the 
rule  that  statutes  in  derogation  of  the  common  law  are  to  be  strictly  construed. 

Insurance  —  Nature  and  Incidents  of  Insurance  Contracts  —  When 
Right  of  Action  for  Revocation  Accrues.  —  The  defendant  company 
wrongfully  cancelled  a  poUcy  of  insurance  on  the  Ufe  of  A.  After  A's  death, 
three  years  later,  suit  was  brought  on  the  policy.  Held,  that  the  action  lies. 
Bautnann  v.  Metropolitan  Life  Ins.  Co.,  128  N.  W.  864  (Wis.). 

The  confusion  in  the  decisions  on  the  effect  of  repudiation  by  the  insurer 
upon  the  insured's  right  of  action  on  the  policy  is  illustrated  by  several  cases 
following  a  company's  attempted  reduction  in  the  face  of  its  outstanding 
IX)licies.  Massachusetts,  which  denies  the  theory  of  anticipatory  breach  of 
contract,  held  that  no  action  lay  until  after  the  death  of  the  insured.  Porter 
v.  American  Legion  of  Honor,  183  Mass.  326;  Newhall  v.  American  Legion  of 
Honor,  181  Mass.  in.  New  York,  unmindful  of  the  anticipatory  breach 
doctrine  there  followed,  also  denied  legal  relief  during  the  life  of  the  insured. 
Langan  v.  American  Legion  of  Honor,  174  N.  Y.  266.  An  earlier  case  permitting 
immediate  recovery  was  overlooked.  Fischer  v.  Hope  Mutual  Life  Ins.  Co., 
69  N.  Y.  161.  New  Jersey,  however,  held  this  to  be  an  anticipatory  breach  and 
allowed  recovery  at  once.  O'Neill  v.  American  Legion  of  Honor,  70  N.  J.  L.  410. 
An  immediate  action,  founded  on  an  actual  and  not  on  an  anticipatory  breach, 
shotdd  be  given.  The  peculiar  nature  of  life  insurance  contracts  necessitates 
co-operation  on  the  part  of  the  insurer;  a  contract  by  the  company  to  accept 
premiums  is  implied  in  fact  in  every  case.  Hence  repudiation  and  refusal  of 
premiums  is  a  present  breach,  giving  rise  to  an  action  for  damages  for  the  loss 
of  the  whole  contract  and  starting  the  running  of  the  Statute  of  Limitations. 
Williston's  Wald's  Pollock,  Contracts,  362-364. 

Interstate  Commerce  —  Control  by  Congress  —  Liability  of  Initial 
Carrier.  —  The  Carmack  Amendment  provides  that  in  interstate  shipments 
the  initial  carrier  shall  issue  a  bill  of  lading  for  the  goods  and  "be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such  property  may 
pass,"  notwithstanding  any  stipulation  to  the  contrary,  and  gives  the  initial 
carrier  an  action  of  indemnity  against  the  one  on  whose  line  the  loss  occurs. 
An  interstate  shipment  was  made,  by  the  terms  of  which  the  receiving  rail- 
road, the  defendant,  was  to  be  liable  only  for  loss  uf>on  its  own  rails.  The 
goods  were  lost  by  a  connecting  carrier.  The  shipper  sued  the  initial  carrier. 
Held,  that  the  act  is  constitutional  and  the  plaintiff  may  recover.  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  U.  S.  Sup.  Ct.,  Jan.  3,  1911. 

The  difficulty  of  placing  the  responsibility  for  the  loss  and  the  frequent 
necessity  of  suing  in  a  distant  jurisdiction  put  the  shipper  at  a  disadvantage 
and  often  drive  him  to  accept  unfavorable  settlements.  A  remedy  is  here 
sought  under  the  Commerce  clause.  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  i, 
196.  See  20  Harv.  L.  Rev.  481.  The  facts  of  the  principal  case  do  not  raise, 
and  the  court  refrains  from  considering,  the  difficult  question  presented  by  a 
situation  where  this  statute  would  seemingly  force  the  first  railroad  to  accept 
as  a  potential  debtor  any  connecting  line  the  shipper  may  designate,  without 
regard  to  the  inclination  of  the  first,  or  the  solvency  of  the  connecting  carrier. 
As  a  matter  of  statutory  construction,  it  is  at  least  arguable  that  this  should 
have  been  considered.    See  The  Employers'  Liability  Cases,  207  U.  S.  463,  501. 

Interstate  Commerce  —  Control  by  States  —  Police  Power.  —  A 
state  statute  was  construed  as  prohibiting  any  limitation  of  liability  for  a 
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telegraph  company's  negligent  failure  to  deliver  telegrams  sent  to  a  person 
in  another  state.  Held,  that  the  statute  is  constitutional.  Western  Union 
Telegraph  Co.  v.  Commercial  Milling  Co.,  31  Sup.  Ct.  59. 

Against  the  validity  of  this  exercise  of  the  state's  police  power  through  a 
statute  founded  upon  the  policy  of  the  state  to  hold  telegraph  companies  to  the 
high  standard  of  care  that  is  desirable  in  callings  quasi-public  in  nature,  it 
was  chiefly  urged  that  the  statute  interfered  with  interstate  commerce.  The 
court,  however,  held  that  no  direct  restraint  ensued  and  sustained  the  enact- 
ment under  the  language  of  a  previous  case,  finding  that  it  may  be  "fully 
carried  out  .  .  .  without  in  any  manner  affecting  the  conduct  of  the  company 
with  regard  to  the  performance  of  its  duties  in  other  states."  Western  Union 
Telegraph  Co.  v.  James,  162  U.  S.  650,  660.  For  a  discussion  of  the  principles 
involved,  see  22  Harv.  L.  Rev.  4.37  - 

Judgments  —  Equitable  Relief  —  Enforcement  of  Judgment  for 
Advance  Payments  on  Contract  of  Sale  Repudiated  by  Buyer.  —  In  a 
contract  for  the  sale  of  hops,  A  was  to  deUver  in  October,  1906,  and  B  was  to 
make  part  payments  in  the  preceding  April,  May,  and  September,  and  on 
delivery.  In  March,  B  repudiated  the  contract.  In  May,  A  brought  an  action 
for  $4000,  comprising  the  first  two  payments,  and  final  judgment  was  rendered 
in  his  favor  in  December,  1907.  A  did  not  tender  delivery  of  the  hops,  which, 
in  October,  1906,  had  a  market  value  in  excess  of  the  contract  price,  but  sub- 
sequently sold  therh  at  a  loss.  B  now  asks  to  have  the  enforcement  of  the  judg- 
ment enjoined.  The  decree  of  the  trial  court  refusing  the  injunction  was 
afiirmed  by  necessity,  the  court  being  evenly  divided.  Livesley  v.  Krebs  Hop 
Co.,  112  Pac.  I  (Or.). 

Since  the  market  price  at  the  time  for  delivery  was  higher  than  the  contract 
price,  if  A  had  sued  for  a  breach  of  the  entire  contract,  he  could  have  recovered 
only  nominal  damages  (for  the  year  1906).  Tufts  v.  Bennett,  163  Mass.  398; 
Jones  v.  Jennings,  168  Pa.  St.  493.  In  the  action  for  the  advance  payments, 
B  might  have  urged  that  this  was  A's  proper  remedy,  since  B  had  repudiated 
the  entire  contract  besides  refusing  to  make  the  payments  in  question.  Acme 
Food  Co.  V.  Older,  64  W.  Va.  255.  See  Williston's  Wald's  Pollock,  Con- 
tracts, 362.  But  this  point,  not  being  taken,  was  waived.  Krebs  Hop  Co.  v. 
Livesley,  51  Or.  527.  If  B  had  made  the  advance  payments,  and  A  had  wrong- 
fully failed  to  deliver,  B  could  have  recovered  what  he  paid.  Cherry  Valley 
Iron  Works  v.  Florence  Iron  River  Co.,  64  Fed.  569.  See  Williston,  Sales,  §  600. 
Similarly  if,  after  recovering  judgment  for  advance  payments,  A  had  wrong- 
fully failed  to  deliver,  it  is  submitted  that  the  enforcement  of  the  judgment 
should  have  been  enjoined.  But  the  seller  is  excused  from  tendering  delivery, 
if,  when  it  is  due,  the  buyer  repudiates  the  contract  or  refuses  to  make  overdue 
payments.  Cort  v.  Amber  gate,  etc.  Ry.  Co.,  17  Q.  B.  127.  Since  the  litigation 
was  in  progress  during  October,  1906,  A  was  excused  from  tendering  delivery. 
The  result  of  the  principal  case,  therefore,  seems  sound  in  refusing  to  disturb 
the  judgment. 

Legacies  and  Devises  —  Classes  of  Legacies  and  Devises  —  Con- 
ditions IN  Restraint  of  Marriage:  When  Void.  —  A  testatrix,  having 
several  daughters  and  one  incompetent  son,  left  the  son's  share  to  trustees  for 
him  for  life,  and  after  his  death  to  her  "unmarried  daughters."  Assuming  that 
the  beneficiaries  were  to  be  determined,  not  at  the  death  of  the  testatrix,  but 
at  the  death  of  the  son,  it  was  contended  that  the  word  "unmarried"  ought 
to  be  stricken  out  as  an  illegal  condition.  Held,  that  the  condition  was  not 
illegal.    Robinson  v.  Martin,  200  N.  Y.  159. 

The  Roman  law  held  no  donee  bound  by  conditions  tending  to  restrain  his 
marriage.     The  ecclesiastical  courts  grafted  this  principle  upon  the  law  of 
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England.  Proving  unreasonably  narrow,  it  was  undermined  by  numberless 
subtle  distinctions,  until  the  law  was  thrown  into  such  confusion  that  "a  court 
would  not  appear  to  act  too  boldly  whichever  side  of  the  proposition  they 
adopted."  Stackpole  v.  Beaumont,  3  Ves.  Jr.  89,  98.  One  will  not,  therefore, 
quarrel  with  the  result  of  the  principal  case,  but  the  result  seems  better  than 
the  reasoning;  i.  e.  that  any  condition  is  to  be  held  valid  unless  there  was 
actual  intent  on  the  part  of  the  testator  to  discourage  marriage,  even  though 
its  obvious  efifect  will  be  to  do  so.  Some  authority  supports  this  doctrine. 
Jones  V.  Jones,  i  Q.  B.  D.  279;  Scott  v.  Tyler,  2  Dick.  712,  722;  Mann  v.  Jack- 
son, 84  Me.  400;  Harlow  v.  JBailey,  189  Mass.  208,  212.  But  the  silent  authority 
of  the  mass  of  decisions  is  against  it.  See  cases  collected  in  the  dissenting 
opinion  of  Cullen,  C.  J.  On  principle  it  seems  that  no  sensible  rule  can  be  laid 
down  but  this:  that  each  case  should  be  considered  with  regard  to  all  the  cir- 
cumstances, and  decided  on  its  own  inherent  reasonableness.  See  2  Redfield, 
Wills,  3  ed.  291,  note.  The  state  is  interested  in  the  prevention  of  race  suicide 
and  immorality,  not  the  punishment  of  whimsical  testators.  Commonwealth  v. 
Stauffer,  10  Pa.  St.  350,  353.  See  2  Jarman,  Wills,  5  Am.  ed.,  573.  Only 
when  as  a  practical  matter  the  condition  will  be  a  material  check  upon  marriage 
shoxild  it  be  stricken  out. 

Mortgages  —  Priorities  —  Floating  Securities:  Debentures.  — ■ 
Where  an  English  corporation  had  charged  all  its  property  "whatsoever  and 
wheresoever,  both  present  and  future"  with  a  floating  mortgage  in  the  form 
of  a  debenture,  payable  on  demand,  the  debenture  holder,  by  claiming  a  prior 
lien,  sought  to  prevent  a  judgment  creditor  from  garnishing  one  of  the  mort- 
gagor's assets. ,  Held,  that  as  the  debenture  was  still  floating  and  had  not  as 
yet  attached  to  any  specific  asset  the  judgment  creditor  was  entitled  to  have 
his  garnishment  order  made  absolute.  Evans  v.  Rival  Granite  Quarries,  [1910] 
2  K.  B.  974.    See  Notes,  p.  389. 

Negligence  —  Defenses  —  Injury  Sustained  in  Saving  Property 
Endangered  by  Another's  Negligence.  —  Employees  of  the  defendant 
company  negligently  removed  a  service  cock  from  a  city  water  main,  per- 
mitting the  water  to  be  forced  into  an  open  window  of  apartments  of  which 
the  plaintiff  was  caretaker.  While  she  was  attempting  to  close  the  window 
the  plaintiff's  clothes  became  soaked  with  water,  and  illness  resulted.  The 
court  drew  an  inference  of  fact  that  there  was  no  chance  of  closing  the  window 
without  getting  wet. .  Held,  that  the  plaintiff  is  not  entitled  to  recover.  Taylor 
v.  Home  Telephone  Co.,  128  N.  W.  728  (Mich.). 

The  decision  represents  the  view  adopted  by  the  Michigan  courts,  and  a 
few  other  jurisdictions.  Cook  v.  Johnston,  58  Mich.  437;  Pike  v.  Grand  Trunk 
Ry.  Co.,  39  Fed.  255.  See  16  Harv.  L.  Rev.  379.  The  general  rule,  however, 
seems  to  be  that  it  is  not  contributory  negligence  per  se  for  one  with  reasonable 
prudence  to  expose  himself  to  danger,  for  the  purpose  of  saving  his  own  or 
another's  property  from  injury.  Liming  v.  Illinois  Central  R.  Co.,  81  la.  246; 
Wasmerv.  Delaware,  Lackawanna,  &"  Western  R.  Co.,  80  N.  Y.  212.  The  courts 
adopt  this  rule  more  readily  in  cases  of  saving  human  life.  Eckert  v.  Long 
Island  R.  Co.,  43  N.  Y.  502;  Henry  v.  Cleveland,  CjCb"  St.  L.  Ry.  Co.,  67  Fed. 
426.  And  the  plaintiff  who  has  acted  instinctively  has  usually  been  allowed  to 
recover.  Cf.  Coulter  v.  American  Merchants^  Union  Express  Co.,  56  N.  Y.  585. 
In  the  principal  case  the  plaintiff  deliberately  walked  into  the  water,  and  the 
court,  applying  the  maxim  volenti  nonfit  injuria,  holds  that  this  alone  is  enough 
to  bar  a  recovery.  It  seems  that  the  right  to  recover  should  depend  upon  the 
reasonableness  of  the  plaintiff's  act,  though  she  became  wet  deliberately  in 
closing  the  window.  Cf.  McKenna  v.  Baessler,  53  N.  W.  103  (la.);  Owen  v. 
Cook,  81  N.  W.  285  (N.  D,).    But  see  13  Harv.  L.  Rev.  599.    The  decisions 
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are  uniform  in  not  allowing  a  plaintiff  to  recover  who  has  acted  unreasonably 
to  save  property  exposed  to  danger  by  the  negligence  of  the  defendant.  Pegram 
V.  Seaboard  Air  Line  Ry.  Co.,  139  N.  C.  303. 

Negligence  —  Duty  of  Care  —  Duty  to  Rescuer  of  Person  En- 
dangered BY  Defendant's  Negligence.  —  Through  the  negligence  of  the 
defendant,  A's  horses  were  frightened  by  the  defendant's  engine  and  became 
unmanageable  alongside  of  the  defendant's  tracks,  so  that  A  was  placed  in  a 
dangerous  position.  The  plaintiff  tried  to  rescue  A,  and  received  injuries  for 
which  he  sued  the  defendant.  Held,  that  the  plaintiff  can  recover.  Dixon  v. 
Nerw  York,  New  Haven,  &  Hartford  R.  Co.,  92  N.  E.  1030  (Mass.). 

Endangering  oneself  to  save  life,  it  is  well  settled,  is  not  necessarily  con- 
tributory negligence  such  as  to  bar  recovery  by  the  rescuer.  Eckert  v.  Long 
Island  Railroad,  43  N.  Y.  502.  But  most  of  the  cases  consider  the  question  of 
contributory  negligence  merely,  without  explaining  how  any  duty  to  the  rescuer 
arises  upon  which  to  ground  his  action.  To  maintain  an  action  for  negligence 
there  must  be  a  duty  owing  from  this  particular  defendant  to  this  particular 
plaintiff.  See  Sweeny  v.  Old  Colony  d^  Newport  R.  Co.,  10  Allen  (Mass.)  368, 
372.  Once  the  plaintiff  has  come  upon  the  track,  the  defendant  must  use 
reasonable  care  to  avoid  an  accident.  But  then  it  is  generally  too  late  to  save 
the  plaintiff  by  any  amount  of  care,  so  there  is  no  failure  to  discharge  this  duty. 
But  the  foreseeable  consequence  of  endangering  A  is  that  the  plaintiff  will  try 
to  save  him.  The  negligence  towards  A  is  the  proximate  cause  of  the  plaintiff's 
injuries.  Maryland  Steel  Co.  v.  Marney,  88  Md.  482.  The  defendant,  there- 
fore, owes  the  plaintiff  a  duty  not  so  to  imperil  A  as  to  induce  the  plaintiff  to  act 
to  his  injury.  This  is  the  result  reached  by  the  principal  case,  and  other  courts 
have  come  more  blindly  to  the  same  conclusion.  Pennsylvania  Co.  v.  Langen- 
dorf,  48  Oh.  St.  316.  See  Donahoe  v.  Wabash,  St.  Louis,  6*  Pacific  Ry.  Co.,  83 
Mo.  560,  564. 

Nuisance  —  What  Constitutes  Nuisance  —  Tuberculosis  Sanitarium. 
—  The  plaintiff  sued  for  an  injunction  on  the  ground  that  the  defendant's 
tuberculosis  sanitarium  was  a  nuisance  under  a  statute  declaring  any  act  which 
annoys,  injures,  or  endangers  the  comfort,  repose,  health,  or  safety  of  others 
to  be  a  nuisance.  The  lower  court  denied  relief  on  the  grounds  that  there  was 
no  real  danger,  and  that  in  the  light  of  scientific  investigations  the  existing 
public  fear  of  tuberculosis  was  unfounded  and  imaginary.  Held,  that  an  in- 
junction should  issue.    Everett  v.  Paschall,  in  Pac.  879  (Wash.). 

In  basing  its  decree  on  the  disturbance  of  the  plaintiff's  comfortable  enjoy- 
ment by  fear,  the  court  has  run  counter  to  Blackstone  and  early  common-law 
decisions.  Baines  v.  Baker,  i  Ambl.  158;  Anonymous,  3  Atk.  750.  The  Eng- 
lish courts  still  demand  a  real  and  appreciable  danger  before  granting  an  in- 
junction in  hospital  cases.  Fleet  v.  Metropolitan  Asylums  Board,  2  T.  L.  Rep. 
361.  In  this  country  such  institutions  are  not  nuisances  per  se.  Barnard  v. 
Sherley,  135  Ind.  547.  In  general,  a  nuisance  requires  physical,  and  not  merely 
mental,  discomfort.  Cleveland  v.  Citizens  Gas  Light  Co.,  20  N.  J.  Eq.  201.  It 
must  also  appear  that  the  acts  complained  of  would  affect  all  reasonable  per- 
sons similarly  situated.  Rogers  v.  Elliott,  146  Mass.  349.  In  the  closely  analo- 
gous case  of  explosives  only  the  actual  danger  of  injury  is  considered.  Heeg  v. 
Licht,  80  N.  Y.  579.  Nor  will  equitable  relief  be  granted  unless  the  complainant 
shows  that  his  injury  will  be  real  and  the  damage  irreparable.  Vickers  v.  City 
of  Durham,  132  N.  C.  880.  On  the  other  hand,  one  prior  decision  has  been  based 
on  personal  fear.  Stotler  v.  Rochelle,  109  Pac.  788  (Kan.).  In  view  of  the  better 
established  grounds  on  which  relief  might  have  been  granted  in  the  principal 
case,  the  court  appears  to  have  taken  an  unwarranted  and  hasty  step  that  may 
involve  serious  difficulties  for  at  least  one  type  of  ovx  most  humane  institutions. 
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Police  Power  —  Regulation  of  Business  and  Occupations  —  Nine- 
Hour  Law  for  Women.  —  A  Michigan  statute  provided  that  no  female  should 
be  employed  in  any  factory,  mill,  warehouse,  etc.,  for  more  than  fifty-four  hours 
in  any  week,  nor  more  than  ten  hours  in  any  day,  with  the  exception  of  persons 
engaged  in  preserving  perishable  goods  in  fruit  and  vegetable  canning  estab- 
lishments. Held,  that  the  statute  is  constitutional.  Wiihey  v.  Bloem,  128 
N.  W.  913  (Mich.). 

For  a  discussion  of  the  principles  involved,  see  21  Harv.  L.  Rev.  495,  544. 

Police  Power  —  Regulation  of  Business  and  Occupations  —  Re- 
quirement of  Bank  Depositors'  Guaranty  Fund  —  Compulsory  Incor- 
poration OF  Banks.  —  A  state  statute  provided  that  every  state  bank  should 
pay  an  annual  assessment  of  one  per  cent  of  its  deposits  for  the  purpose  of 
creating  a  common  guaranty  fund  for  depositors.  Held,  that  the  statute  is 
constitutional.    Noble  State  Bank  v.  Haskell,  U.  S.  Sup.  Ct.,  Jan.  3,  1911. 

A  similar  state  statute  also  restricted  the  business  of  banking  to  corpora- 
tions. Held,  that  the  statute  is  constitutional.  Shallenberger  v.  First  State 
Bank  of  Holstein,  U.  S.  Sup.  Ct.,  Jan.  3,  1911. 

The  first  decision  afl&rms  a  case  discussed  in  22  Harv.  L.  Rev.  231.  See 
also  23  Harv.  L.  Rev.  292,  where  the  case  reversed  by  the  second  decision  is 
discussed.  For  a  discussion  of  the  principles  peculiar  to  the  second  case,  see 
also  23  Harv.  L.  Rev.  629. 

Powers  —  Termination  of  Preceding  Estate  —  Destination  of  In- 
come until  Appointment.  —  Under  a  marriage  settlement  funds  were  settled 
in  trust  for  the  husband  for  life  or  until  bankruptcy,  then  in  trust  for  the  issue 
of  the  marriage  as  he  should  appoint,  and  in  default  of  appointment,  for  all  the 
children.  The  husband  became  bankrupt  without  having  exercised  his  power. 
Held,  that  those  taking  under  the  gift  over  are  entitled  to  interest  accruing 
prior  to  an  appointment.  In  re  Master's  Settlement,  55  Sol.  J.  170  (Eng.,  Ch. 
D.,  Dec.  21,  1910). 

Where  there  is  a  power  of  appointment  with  a  gift  over  in  default  of  exercise 
of  the  power,  it  is  well  settled  that  upon  termination  of  the  prior  estate  before 
the  power  is  exercised,  those  taking  in  default  of  appointment  take  a  present 
vested  interest  subject  to  be  divested  by  a  subsequent  appointment.  Doe  v. 
Martin,  4  T.  R.  39.  And  having  such  an  estate  they  are  entitled  to  the  present 
enjoyment  of  their  interest  unless  a  provision  for  accumulation  has  been  made. 
Coleman  v.  Seymour,  i  Ves.  209.  Clearly  no  accumulation  was  intended  here 
and  the  res;Ut  arrived  at  is  sound. 

Quasi-Contracts  —  Recovery  for  Benefits  Conferred  without  Con- 
tract —  Owner's  Acquiescence  Procured  by  Fraud.  —  The  steamship 
Olympia  with  a  cargo  of  coal  was  stranded  on  a  reef.  One  Pierce,  master  of  a 
pilot  boat,  in  a  uniform  donned  for  the  purpose  of  deceit,  boarded  the  Olympia 
and  told  the  master,  a  foreigner,  that  he  was  authorized  to  assist  the  vessel. 
The  master  acquiesced  and  Pierce  ordered  the  men  from  the  libellant's  boats 
to  come  on  board  and  jettison  the  coal.  The  jettison  lightened  the  vessel  and 
aided  her  in  floating.  Held,  that  the  men  who  did  the  work  are  entitled  to 
recover  compensation  for  it.    The  Olympia,  181  Fed.  187  (Dist.  Ct.,  S.  D.  Fla.). 

There  was  no  obligation  imposed  by  law  on  the  defendant  to  save  the  vessel 
which  was  so  affected  with  a  public  interest  that  the  law  would  grant  recovery 
to  one  performing  it  for  him.  See  Keener,  Quasi-Contracts,  341.  The 
plaintiflfs'  only  ground  for  recovery  is  that  the  services  rendered  preserved  the 
defendant's  property;  but  no  recovery  is  allowed  if  the  service  is  against  the 
owner's  protest.  Earle  v.  Coburn,  130  Mass.  596.  Even  if  the  service  is  rendered 
without  the  defendant's  knowledge  the  majority  of  courts  do  not  allow  recovery. 
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Bartholomew  v.  Jackson,  20  Johns.  (N.  Y.)  28.  Contra,  Chase  v.  Corcoran,  106 
Mass.  286.  In  the  principal  case  the  defendant's  acquiescence  in  the  service  was 
obtained  by  the  fraud  of  Pierce,  who  was  either  the  agent  or  the  principal  of 
the  plaintiffs.  If  the  former,  they  would  be  barred  by  his  fraud.  Elwell  v. 
Chamberlin,  31  N.  Y.  611.  The  consent  thus  obtained  would  be  nugatory,  and 
the  plaintiffs  would  be  in  the  position  of  one  who  officiously  confers  benefits 
on  another  and  so  cannot  recover.  Boston  Ice  Co.  v.  Potter,  123  Mass.  28. 
If  Pierce  was  the  plaintiffs'  principal,  they  were  working  for  him  and  should 
not  be  allowed  to  charge  the  defendant  for  it.  See  Keener,  Quasi-Contracts, 
350.    On  either  assumption,  therefore,  the  decision  seems  erroneous. 

Receivers  —  Right  of  Exoneration:  Whether  Subject  to  Set-off  on 
Equitable  Execution  by  Creditors.  —  A  receiver  was  appointed  for  a 
company,  and  gave  a  bond  with  sureties  conditioned  on  his  duly  accounting 
for  what  he  received  or  became  liable  to  account  for  as  receiver.  He  incurred 
trade  liabilities  for  which  he  was  entitled  to  be  indemnified  by  the  estate,  to 
the  extent  of  £900,  but  his  cash  account  was  deficient  by  £400,  which  he  was 
unable  to  pay.  The  trade  creditors  claimed  that  the  estate  was  liable  to  them 
for  £900  and  that  it  could  recover  £400  from  the  sureties  for  the  receiver's 
default.  Held,  that  the  sureties  are  not  liable,  and  that  the  creditors  can 
recover  only  £500.  In  re  British  Power  Traction  and  Lighting  Co.,  Limited, 
[1910]  2  Ch.  470. 

If  the  receiver  was  in  default  to  the  estate,  the  sureties  are  liable.  The 
decision  therefore  depends  on  whether  there  can  be  a  set-off.  This  involves 
a  consideration  of  the  nature  of  the  creditors'  claim  against  the  estate.  It  is 
sometimes  intimated  that  the  estate  is  directly  liable  for  goods  supplied  to  the 
receiver  for  the  benefit  of  the  estate.  See  Knickerboeker  v.  McKindley  Coal  &* 
Mining  Co.,  172  111.  535.  If  this  were  strictly  true,  the  creditors  in  the  principal 
case  would  be  entitled  to  the  relief  asked  for.  But  the  creditors'  right  is  really 
based  on  the  receiver's  right  to  exoneration,  and  is  in  the  nature  of  an  equitable 
execution.  See  14  Harv.  L.  Rev.  67.  They  gave  credit  to  the  receiver,  and 
the  liability  of  the  estate  runs  to  him.  Hendrie  dr  Bolthof  Mfg.  Co.  v.  Parry, 
37  Col.  359;  Stuart  v.  Boulware,  133  U.  S.  78.  The  receiver's  right  of  exonera- 
tion is  cut  down  by  any  liability  which  he  is  under  to  the  estate,  and  the  cred- 
itors' right  suffers  the  same  fate.  In  re  Johnson,  15  Ch.  D.  548.  The  sureties 
are  not  liable  because  the  account  between  the  receiver  and  the  estate  is  in 
favor  of  the  former.  Therefore,  the  equities  being  equal,  the  loss  must  fall  on 
the  creditors.    But  see  Commonwealth  v.  Gould,  118  Mass.  300. 

Reformation  of  Instruments  —  Reformation  for  Mistake  of  Law.  — 
A  mortgage-tax  statute  declared  that  no  conveyance  could  be  effective  as  se- 
curity unless  that  purpose  appeared  in  the  deed.  A,  being  indebted  to  B,  con- 
veyed land  to  him  by  an  absolute  deed,  and  a  separate  contract  was  made  by 
which  B  agreed  to  reconvey  on  payment  of  the  debt.  The  parties  intended  the 
transaction  to  have  the  effect  of  a  mortgage,  and  both  were  ignorant  of  the 
statute.  Held,  that  the  deed  be  reformed.  •Forest  Lake  State  Bank  v.  Ekstrand, 
128  N.  W.  455  (Minn.).    See  Notes,  p.  394. 

Restraint  of  Trade  —  Monopoly  —  Agreement  Between  Competitors 
to  Sell  at  Certain  Price.  —  Competitors  in  the  city  of  Cork  and  vicinity 
agreed  among  themselves  not  to  sell  liquors  in  that  territory  below  certain  fixed 
prices.  The  prices  fixed  were  reasonable.  Held,  that,  as  the  agreement  is 
reasonable,  it  is  not  invalid  as  in  restraint  of  trade.  Cade  6*  Sons  v.  Daly  6*  Co., 
[1910]  I  I.  R.  306. 

Contracts  by  a  vendor  of  a  business  not  to  engage  in  the  same  business  are 
unlawful  only  if  unreasonable.    Anchor  Electric  Co.  v.  Hawkes,  171  JVIass.  loi. 
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But  contracts  between  competitors  fixing  prices  are  almost  imiversally  de- 
clared invalid  because  restricting  competition  and  tending  toward  monopoly. 
Cummings  v:  Union  Blue  Stone  Co.,  164  N.  Y.  401;  N ester  v.  Continental  Brew- 
ing Co.,  161  Pa.  St.  473.  In  these  cases  the  test  of  reasonableness  is  not  involved; 
except  that  if  it  has  no  tendency  at  all  toward  monopoly  the  contract  is  valid. 
Phillips  V.  lola  Portland  Cement  Co.,  125  Fed.  593.  But  complete  monopoly 
is  not  essential.  Chicago,  etc.  Coal  Co.  v.  People,  214  lU.  421.  Nor  is  the  fact 
material  that  the  restraint  is  partial,  in  that  the  market  controlled  is  small. 
Crajt  V.  McConoughy,  79  lU.  346.  That  the  present  prices  fixed  are  reasonable 
does  not  make  the  contracts  valid.  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Oh.  St. 
666.  Nor  is  the  argument  of  weight  that  the  contract  prevents  ruinous  com- 
petition. More  V.  Bennett,  140  lU.  69.  The  totality  of  public  pohcy  is  the  test. 
Hence,  because  they  felt  that  public  policy  favored  the  restriction  of  liquor 
sales,  some  courts  have  sustained  such  agreements.  Anheuser-Busch  Brewing 
Ass'n  V.  Houck,  27  S.  W.  692  (Tex.).  Similarly,  if  courts  cease  to  regard 
unrestricted  competition  as  a  panacea  and  unmixed  blessing,  they  may  find 
nothing  against  public  policy  in  agreements  between  competitors  fixing  prices 
under  some  circumstances.  •  Park  6^  Sotis  Co.  v.  National  Wholesale  Druggists' 
Ass'n,  17s  N.  Y.  i;  Over  v.  Byram  Foundry  Co.,  37  Ind.  App.  452,  458. 

Specific  Performance  —  Affirmative  Contracts  —  Contract  for  Sale 
OF  Expectant  Estate.  —  A  devised  land  to  B  in  fee,  provided  she  remained 
his  widow;  but  if  she  should  marry,  then  to  C,  D,  and  E.  B,  while  still  a 
widow,  conveyed  her  estate  to  C  and  D ;  then  D  conveyed  to  C.  E  had  agreed 
to  sell  her  interest  to  C.  C  filed  a  biU  to  compel  E  to  convey.  Held,  that  the 
decree  will  not  be  granted.    Cummings  v.  Lohr,  92  N.  E.  970  (111.). 

At  common  law,  a  contingent  interest  in  land  was  not  alienable  to  a  stranger; 
it  could,  however,  always  be  released  to  the  one  jiaving  the  estate  in  possession. 
Williams  v.  Esten,  179  111.  267;  Williams,  Real  Property,  21  ed.,  367.  In 
the  principal  case  C  held  the  estate  in  possession,  and  as  E  had  the  only  out- 
standing interest,  his  right  to  specific  performance  of  the  contract  to  convey 
would  seem  to  be  clear.  C's  position  as  the  one  in  possession  of  the  preceding 
estate  was  apparently  not  noticed,  and  the  court,  treating  him  as  a  stranger, 
denied  relief.  If  C  were  to  be  treated  as  a  stranger,  the  apparent  impossibility 
of  rendering  an  effective  decree  would  seem  to  be  the  ground  for  refusing  specific 
performance.  A  deed  purporting  to  convey  an  expectant  estate  is  treated  as 
an  executory  contract  enforceable  only  on  the  vesting  of  the  estate.  Mudge  v. 
Hammill,  21  R.  I.  283.  A  decree  ordering  such  a  conveyance  would  accomplish 
nothing.  But  this  difficulty  might  be  overcome,  it  is  submitted,  by  a  decree 
ordering  a  conveyance  with  covenant  of  warranty.  Cf.  Robertson  v.  Wilson,  38 
N.  H.  48.  By  estoppel,  the  estate  would  vest  in  the  grantee  if  B  married.  Or 
a  decree  that  the  defendant  convey  when  the  estate  vests  would  be  equally 
effective.    Cf.  Pegge  v.  Skynner,  i  Cox  Ch.  23. 

Statute  of  Frauds  —  Part  Performance  —  Contract  to  Devise  Land 
FOR  Personal  Services.  —  The  plaintiff  lived  with  the  defendant's  intestate, 
performing  many  personal  services  and  submitting  to  strict  theories  of  living, 
in  consideration  of  a  parol  promise  to  devise  the  house  to  her.  This  was  not 
done,  but  shortly  before  the  intestate's  death  the  keys  of  the  house  were  given 
to  the  plaintiff.  A  recovery  for  most  of  the  services  in  quantum  meruit  would 
be  barred  by  the  Statute  of  Limitations.  Held,  that  specific  performance  of 
the  contract  should  be  granted.    Gladville  v.  McDole,  93  N.  E.  86  (lU.). 

It  is  well  settled  in  England  that  performance  of  personal  services  of  any  sort 
will  never  take  a  parol  contract  for  the  conveyance  of  land  out  of  the  Statute 
of  Frauds.  Maddison  v.  Alderson,  8  App.  Cas.  467.  This  is  based  on  the 
doctrine  that  specific  performance  is  granted  only  if  the  plaintiff's  performance 
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discloses  the  existence  of  a  contract  concerning  this  land,  whereas  these  services 
might  well  have  been  rendered  for  a  pecuniary  compensation.  And  in  American 
jurisdictions  which  have  adopted  the  English  theory,  it  has  been  declared  that 
constructive  possession  will  not  be  sufficient  evidence  of  such  a  contract.  Miller 
v.  Lorentz,  39  W.  Va.  160.  But  the  weight  of  American  authority  favors  a 
recovery  in  these  cases,  provided  the  services  rendered  were  such  that  they 
could  not  be  adequately  compensated  by  money.  Rhodes  v.  Rhodes,  3  Sandf. 
Ch.  (N.  Y.)  279.  This  is  more  readily  recognized  where  a  recovery  for  the 
services  would  be  barred  by  the  Statute  of  Limitations.  Warren  v.  Warren, 
105  111.  568.  But  see  Terry  v.  Craft,  87  S.  W.  844  (Tex.).  It  is  inequitable  to 
allow  the  plaintiff,  who  has  acted  on  the  defendant's  assurances,  to  be  placed 
in  such  a  position  that  the  damages  he  would  recover  at  law  would  not  put 
him  in  statu  quo.  The  services  in  the  principal  case  probably  fall  within  this 
rule. 

Telegraph  and  Telephone  Companies  —  Liability  to  Addressee  — 
Liability  for  Delay  or  Non-delivery.  —  The  plaintiff  wrote  to  W.  solicit- 
ing a  loan  of  money  to  be  used  in  avoiding  a  sacrifice  sale  of  certain  property, 
and  urging  an  answer  by  telegraph.  W.  wired  at  once,  "will  mail  you  draft 
to-day  ";  but  the  delivery  to  the  plaintiff  was  negligently  delayed  several  days. 
The  plaintiff  consequently  sold  her  property  at  a  sacrifice  and  then  sued  the 
telegraph  company  in  tort.  Held,  that  the  plaintiff  can  recover.  Western 
Union  Telegraph  Co.  v.  Lawson,  182  Fed.  369  (C.  C.  A.,  Ninth  Circ). 

It  is  hard  to  determine  what  right,  if  any,  of  the  sendee's  has  been  infringed 
in  cases  of  negligent  delay.  In  England  a  sendee  has  no  action  unless  the 
sender  was  his  agent,  or  the  altered  message  an  intentional  fraudulent  repre- 
sentation by  the  company.  Dickson  v.  Reuler's  Tel.  Co.,  3  C.  P.  D.  i,  6;  Play- 
ford  V.  United  Kingdom  Electric  Tel.  Co.,  L.  R.  4  Q.  B.  706.  American  courts 
advance  four  grounds  for  allowing  the  sendee  to  sue.  (i)  The  sendee  has  a 
property  in  the  message  and  should  recover  for  its  wrongful  detention,  like  a 
consignee  of  goods.  See  Young  v.  Western  Union  Tel.  Co.,  107  N.  C.  370,  372. 
This  view 'has  not  met  with  approval.  See  Western  Union  Tel.  Co.  v.  Allen, 
66  Miss.  549,  556.  (2)  The  sendee  is  treated  as  principal  and  the  sender  as  his 
agent  in  sending  the  telegram.  Milliken  v.  Western  Union  Tel.  Co.,  no  N.  Y. 
403.  See  Butner  v.  Western  Union  Tel.  Co.,  2  Okl.  234.  This  would  provide 
only  for  cases  of  actual  agency.  (3)  The  sendee  is  treated  as  beneficiary  of  the 
sender's  contract.  Frazier  v.  Western  Union  Tel.  Co.,  45  Or.  414,  417,  418; 
Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531,  536.  This  would  not  cover 
most  cases  without  a  straining  of  the  facts.  (4)  The  telegraph  company  is  a 
public  agency  and  responsible  alike  on  its  public  undertaking  to  sender  and 
sendee,  the  duty  arising  with  acceptance  of  the  telegram.  Western  Union  Tel. 
Co.  V.  Allen,  66  Miss.  549;  New  York  ^  Washington  Printing  Tel.  Co.  v.  Dry- 
burg,  35  Pa.  St.  298.  But  see  17  Harv.  L.  Rev.  365.  Theoretically  the  English 
courts  have  reached  the  right  result.  If  the  sendee  is  to  have  a  right  to  sue 
it  should  come  from  the  legislature.  H  err  on  v.  Western  Union  Tel.  Co.,  90  la. 
129;  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn.  695,  707. 

Title,  Ownership,  and  Possession  —  What  Possession  is  Necessary  to 
Maintain  Action  of  Forcible  Entry  and  Detainer.  —  The  plaintiff  occu- 
pied premises  owned  by  the  defendant  under  a  lease  expiring  November  i.  On 
September  3  the  defendant  forcibly  ejected  the  plaintiff's  watchman.  In  an 
action  of  forcible  entry  and  detainer,  the  defendant  offered  evidence  tending  to 
prove  that  the  plaintiff  had  made  a  parol  surrender  of  the  lease  in  August,  and 
that  the  defendant  had  taken  possession.  Held,  that  the  evidence  is  admis- 
sible.   Schwinn  v.  Perkins,  78  Atl.  19  (N.  J.,  Ct.  Err.  &  App.). 

If  the  defendant  offered  this  evidence  to  show  that  he  had  the  right  to  im- 
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mediate  possession,  it  should  not  have  been  admitted.  The  statute  is  designed 
to  prevent  any  interference  with  the  peaceable  possession  of  land  which  would 
tend  to  a  breach  of  the  peace,  and,  given  a  forcible  entry,  the  plaintiff  need  only 
establish  the  fact  of  his  actual  peaceable  possession.  Craig  v.  Dannelly,  28 
Mo.  App.  342.  A  trespasser  may  maintain  the  action  if  he  has  possession; 
though  courts  differ  as  to  just  when  the  mere  occupancy  of  a  trespasser  ripens 
into  possession.  Cain  v.  Flood,  14  N.  Y.  Supp.  776;  Ilodgkins  v.  Price,  132 
Mass.  196.  In  the  principal  case,  however,  the  plaintiff  had  remained  in  pos- 
session after  the  expiration  of  his  term.  The  defendant's  evidence  at  best 
would  only  show  that  the  plaintiff  was  not  in  exclusive  possession;  and  hav- 
ing regard  to  the  intent  of  the  statute,  the  actual,  peaceable  p>ossession  of  the 
plaintiff,  though  not  exclusive  and  without  right,  would  seem  to  be  sufficient 
to  require  the  defendant  to  enforce  his  superior  right  by  the  aid  of  the  courts 
rather  than  by  self-help.  But  see  Sitton  v.  Sapp,  62  Mo.  App.  197.  If  this  is 
so,  the  evidence  was  irrelevant,  and  shovdd  not  have  been  admitted. 

Torts  —  Application  of  Rule  of  Fletcher  v.  Rylands.  —  The  defend- 
ant's milldam  broke,  and  the  resulting  flood  destroyed  a  p>ortion  of  the  plaintiff's 
dam  below.  Held,  that  the  plaintiff  cannot  recover  without  showing  negligence 
on  the  part  of  the  defendant.  City  Water  Power  Co.  v.  City  of  Fergus  Falls,  128 
N.  W.  817  (Minn.). 

The  court  admits  that  the  doctrine  of  Fletcher  v.  Rylands  is  still  law  in  Min- 
nesota, but  refuses  to  apply  it  here  on  the  ground  that  milldams  are  not  a  non- 
natural  user  of  land,  but  are  highly  beneficial,  and  are  encouraged  by  statutes. 
Logically  there  is  no  reason  for  not  applying  the  doctrine.  To  be  sure  the 
defendant  has  not  brought  the  water  upon  his  land  in  the  first  instance,  but 
he  has  retained  and  collected  it  there  for  his  own  purposes,  and  it  is  likely  to 
do  mischief  if  it  escapes.  The  English  courts  have  appUed  the  doctrine  to  just 
such  a  case.  Nichols  v.  Marsland,  2  Ex.  D.  i.  The  grounds  given  for  exception 
practically  allow  the  courts  to  throw  an  insurer's  liability  on  a  landowner  or 
not  according  as  their  ideas  of  p>olicy  and  common  sense  may  dictate.  The 
result  reached  in  this  particular  case  is  undoubtedly  the  fair  one.'  Peters  v. 
Devinney,  6  U.  C.  C.  P.  389;  Livingston  v.  Adams,  8  Cow.  (N.  Y.)  175;  In- 
habitants of  Shrewsbury  v.  Smith,  12  Cush.  (Mass.)  177.  It  might  better  have 
been  attained  more  directly. 

Torts  —  Interference  with  Business  or  Occupation  —  Whether 
Damage  to  Contract  Right  by  Negligent  Act  of  Third  Party  is  Action- 
able Tort.  —  The  plaintiff's  tug  was  towing  a  ship  from  one  port  to  another 
under  a  contract.  The  defendant's  vessel  negligently  collided  with  and  sank 
the  tow.  The  tug  was  uninjured.  The  plaintiff  sued  the  defendant  to  recover 
the  amount  of  towage  remuneration  so  lost.  Held,  that  plaintiff  has  no  cause 
of  action.  La  Societe  Anonyme  de  Remorquage  a  Helice  v.  Bemtetts,  27  T.  L.  R. 
77  (Eng.,  K.  B.  Div.,  Nov.  8,  1910).    See  Notes,  p.  397. 

Voluntary  Associations  —  Name  of  Orgaotzation:  Right  to  Exclu- 
sive Use.  —  The  plaintiff  existed  for  several  years  in  Connecticut  as  a  volun- 
tary benefit  association,  and  was  then  incorporated.  The  defendant  was  a 
similar  organization  in  New  York,  and  established  branches  in  Connecticut. 
The  characteristic  portion  of  the  defendant's  name  was  the  same  as  the  plain- 
tiff's name.  Because  of  the  resvdting  confusion  in  the  public  mind,  and  the 
consequent  interference  with  the  plaintiff's  work,  the  plaintiff  sued  to  enjoin 
the  defendant  from  using  this  name.  Held,  that  the  defendant  be  enjoined. 
Daughters  of  Isabella  No.  i  v.  National  Order  of  Daughters  of  Isabella,  78  AtL 
333  (Conn.). 

For  a  discussion  of  the  principles  involved,  see  23  Harv.  L.  Rev.  572. 
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Questioned  Documents.  A  Study  of  Questioned  Documents  with  an  Outline 
of  Methods  by  which  the  Facts  may  be  Discovered  and  Shown.  By  Albert 
S.  Osbom.  With  an  Introduction  by  Professor  John  H.  Wigmore.  Ro- 
chester, N.  Y.:  The  Lawyer's  Co-Operative  Publishing  Co.  1910.  pp. 
xxiv,  501. 

Much  may  be  expected  of  a  book  which  comes  vouched  for  by  Professor 
Wigmore,  and  Mr.  Osbom  in  no  wise  disappoints  such  expectations.  To  say 
that  his  is  by  far  the  best  book  upon  the  subject  in  English  is  inadequate  praise. 

The  dogmatism  of  many  really  competent  experts,  the  obvious  limitations 
of  the  crude  empiricism  of  bank  tellers,  the  extravagances  of  graphologists,  and 
the  unhappy  operation  of  over-technical  rules  of  evidence  in  many  jurisdictions, 
which  preclude  the  use  of  sufficient  data  on  which  to  base  a  sound  conclusion, 
have  given  rise  to  a  distrust  of  expert  evidence  as  to  writings  which  to-day 
is  not  justified.  Mr.  Harris's  account  of  the  expert  in  handwriting,  written, 
it  is  fair  to  say,  over  thirty  years  ago,  but  unaltered  in  the  current  edition  of 
Hints  on  Advocacy,  has  ho  application  to  the  fair,  temperate,  and  reasoned 
statement  of  what  may  and  what  may  not  be  discovered  and  determined  with 
respect  to  the  authorship  and  authenticity  of  documents  which  Mr.  Osbom 
has  given  us.  Modem  experimental  psychology  has  furnished  a  sure  founda- 
tion, confirmed  in  its  application  to  handwriting  by  abundant  experimentation 
and  experience,  and  the  ingenuity  of  the  optician  has  provided  standard  in- 
struments giving  results  that  speak  for  themselves  to  the  layman  as  well  as  to 
the  expert.  The  author's  chief  insistence  is  upon  sound  reasons  that  may  be 
made  clear  to  the  trier  of  fact.  He  holds  rightly  that  opinions,  of  themselves, 
are  of  comparatively  small  moment.  The  function  of  the  expert  is  to  assist  in 
getting  at  the  truth,  and  he  may  do  this  most  efitectively  by  being  able  to  give 
and  allowed  to  give  reasons  which  can  be  apprehended  by  and  wiU  appeal  to 
the  common  sense  of  the  trier.  Judges  who  have  discretion  to  exercise  in  the 
admission  of  evidence  and  particularly  in  permitting  the  use  in  court  of  modern 
scientific  appliances  and  appellate  judges  who  stiU  restrict  the  witness  and 
counsel  to  documents  in  the  cause  for  other  purposes,  should  read  and  ponder 
the  discussion  of  those  points.  In  proportion  as  the  reasons  may  not  be  gone 
into  fully  and  the  opinion  may  not  be  given  upon  and  tested  by  adequate 
standards,  the  investigation  ceases  to  be  of  real  utiUty. 

Practicality  in  the  best  sense  of  the  term  characterizes  the  entire  work.  It 
is  evident  that  the  author  has  read  and  reflected  upon  the  kindred  branches  of 
learning  that  lay  a  foundation  for  or  contribute  to  his  subject.  But  there  are 
no  a  priori  discussions.  Descriptions  and  illustrations  of  the  instruments  and 
appliances  at  the  command  of  the  expert  with  detailed  explanations  as  to  the 
use  of  them,  a  full  collection  of  illustrations  from  litigated  cases,  and  illustra- 
tion of  every  point  as  to  characteristics  of  handwriting  by  numerous  examples  had 
from  everyday  letter- writing  bring  the  points  home  effectively  to  the  ordinary 
reader.    Withal,  what  is  not  usual  in  a  scientific  work,  the  book  is  very  readable. 

On  page  441  a  curious  error,  perhaps  not  unnatural  in  a  New  Yorker,  makes 
it  appear  that  a  recent  trial  at  nisi  prius  in  Wisconsin  was  before  a  Justice  of 
the  Supreme  Court.  r.  p.     • 


Ethical  Obligations  of  the  Lawyer.    By  Gleason  L,  Archer.    Boston: 
Little,  Brown  and  Company.     1910.    pp.  367. 

The  scope  of  this  book  is  stated  thus  in  the  preface:   "This  volume  enters 
into  every  question  of  professional  deportment  that  can  ordinarily  confront 
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the  lawyer.  It  does  not  lay  down  platitudes  and  commands  without  the 
reasons  therefor,  but  discusses  each  proposition,  pointing  out  the  why  and 
wherefore  of  the  rule.  It  is  practical.  It  enters  into  details.  It  takes  up  each 
detail  concretely  and  solves  it,  instead  of  passing  it  over  with  a  flourish  of 
general  language  that  means  nothing  definite  to  the  reader." 

This  promise  of  practical  treatment  the  author  makes  good,  as  witness  his 
injunction  to  the  lawyer  addressing  a  public  gathering  to  "shake  some  other 
chestnut  tree  than  that  labelled  '  rascality  of  lawyers' ";  or  his  warning  against 
permitting  the  office  air  to  be  polluted  by  "the  vUlainous  aftermath  of  ciga- 
rette smoking";  or  his  recommendations  that  "leaving  the  office  door  ajar  is 
a  commendable  practice"  as  a  "suggestively  cordial  and  emboldening"  in- 
vitation to  enter  the  office,  and  that  since  "law  books  are  all  alike  to  the  ordi- 
nary cUent,  so  far  as  his  estimate  of  value  is  concerned,"  the  lawyer  shoxild 
arrange  those  which  he  has  "in  the  most  imposing  array  possible." 

As  will  be  gathered,  no  historical  or  philosophical  treatment  of  the  subject 
is  attempted,  but  the  book  contains  much  sensible  and  wholesome  advice. 

The  form  of  the  volume  is  attractive,  and  the  author  has  done  the  profession 
a  service  by  printing  in  the  appendix  not  only  the  canons  of  ethics  adopted  by 
the  American  Bar  Association,  but  also  David  Hoffman's  dehghtfvd  and  in- 
spiring Resolutions. 


The  Principles  of  International  Law.  By  T.  J.  Lawrence,  M.A.,  LL.D. 
Fourth  Edition,  revised  and  rewritten.  Boston:  D.  C.  Heath.  1910. 
pp.  xxi,  745. 

Since  the  publication  of  the  first  edition  of  Dr.  Lawrence's  book  in  1895 
the  succession  of  events  such  as  the  Spanish-American,  the  South  African,  and 
the  Russo-Japanese  Wars,  the  Hague  Conferences  of  1899  and  1907,  and  the 
International  Naval  Conference  of  1 908-1 909  has  furnished  abundant  new 
material.  The  editions  since  1895  have  embodied  some  of  this  new  material. 
In  the  third  edition  supplementary  chapters  were  printed  in  an  appendix. 
This  fourth  edition  is,  however,  thoroughly  revised  and  rewritten.  Of  course, 
the  historical  treatment  has  not  been  greatly  changed.  There  has  been  some 
condensation  in  matter  and  form.  In  spite  of  this,  the  number  of  pages  has 
increased  by  more  than  sixty.  Old  subjects  receive  new  treatment.  Dr. 
Lawrence  calls  attention  to  the  doctrine  of  "equality  of  all  independent 
states"  which  "seems  breaking  up  before  our  eyes."  It  is  doubtful  whether  a 
favorable  reception  will  be  given  to  Dr.  Lawrence's  proposal  to  give  the  name 
client  states  "to  all  those  international  persons  who  are  obliged  to  surrender 
habitually  the  conduct  of  their  external  affairs  to  any  degree,  great  or  small, 
to  some  state  authority  external  to  themselves."  For  such  entities  the  terms 
"  protectorate  "  and  "  suzerainty  "  have  probably  been  too  long  recognized  to  be 
set  aside.  New  topics  such  as  condominium  and  leased  territory  are  discussed. 
Dr.  Lawrence  calls  this  "an  age  that  is  about  to  add  warfare  in  the  air  to 
warfare  on  land  and  warfare  at  sea." 

The  entire  revision  and  the  introduction  of  a  large  amoimt  of  new  material 
brings  Dr.  Lawrence's  book  up  to  date  while  retaining  the  well-known  excellent 
features  of  the  earlier  editions.  G.  g.  w. 
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LIABILITY   FOR   HONEST  MISREPRE- 
SENTATION. 

IT  is  common  enough  in  our  law  to  find  that  several  parts  of  it 
which  have  grown  up  with  Httle  regard  to  each  other  have  never- 
theless logical  and  intimate  connection,  and  that  the  doctrines  laid 
down  in  one  set  of  cases  are  hardly  reconcilable  with  those  estab- 
lished in  others. 

It  is  impossible  that  such  a  situation  can  be  allowed  to  exist 
permanently.  Some  method  of  harmonizing  the  different  doc- 
trines must  be  worked  out.  The  simplified  forms  of  pleading  which 
have  almost  everywhere  superseded  the  earlier  forms  which  were 
based  on  sharp  distinctions  between  the  various  actions  known 
to  the  common  law,  make  it  even  more  essential  to  establish  har- 
mony than  it  was  where  forms  of  action  were  clearly  distinguished. 
Then  it  was  possible  as  a  practical  matter  to  lay  down  a  rule  as  to 
one  action  not  wholly  consistent  with  the  rule  estabhshed  in  regard 
to  another.  Then,  in  the  language  of  an  acute  writer,  "Each  cate- 
gory was  self-sustaining,  its  existence  was  its  justification."  ^  But 
when  the  question  presented  by  pleadings  is  reduced  simply  to  an 
inquiry  whether  on  a  given  state  of  facts  a  plaintiff  is  entitled  to 
any  relief,  it  is  no  longer  possible  to  keep  contradictory  rules 
apart. 

The  law  governing  misrepresentation  furnishes  a  striking  in- 
stance of  the  truth  of  what  has  been  said.  Misrepresentation  will 
call  up  to  a  lawyer's  mind,  primarily,  the  action  on  the  case  for 
deceit,  and  the  requirements  of  a  proper  declaration  in  that  action. 

^  Francis  H.  Bohlen,  59  Am.  L.  Reg.  298,  315. 
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But  misrepresentation  is  legally  important  in  other  aspects,  and 
some  of  them  may  profitably  be  compared  with  the  rules  estab- 
lished or  in  dispute  in  the  action  for  deceit. 


I.  Early  History  of  Deceit. 

The  word  "deceit"  in  the  old  writ  of  deceit,  and  in  the  action 
on  the  case  for  damages  for  deceit,  based  on  the  earlier  writ,  seems 
to  have  carried  to  the  minds  of  early  lawyers  no  more  definite 
meaning  than  the  word  "fraud"  carries  to  the  minds  of  modem 
lawyers.  The  typical  cases  relate  to  simulation  of  the  defrauded 
plaintiff  by  bringing  an  action  or  suffering  a  recovery,  or  entering 
into  a  bond  or  recognizance  in  his  name,^ 

An  examination  of  the  numerous  cases  cited  in  the  earlier  abridg- 
ments under  the  heading  of  "  Disceit "  will  convince  any  one  how 
little  the  subject,  as  understood  by  the  early  lawyers,  had  to  do 
with  the  action  for  deceit  as  now  "understood. 

Some  cases,  however,  were  included  under  this  heading  which 
ultimately  formed  the  basis  of  the  modern  law.  These  were  cases 
of  deceit  in  the  sale  of  goods  by  means  of  a  false  warranty;  and 
there  are  also  some  expressions  in  the  later  year  books  in  regard 
to  deceit  by  false  promises,  from  which  the  law  of  special  assumpsit 
was  afterwards  developed.^ 

But  there  was  no  recognition  until  the  case  of  Pasley  v.  Freeman  * 
of  any  general  doctrine  that  statements  false  and  known  to  be 
such  by  the  speaker  made  to  induce  action  by  another  were  ground 
of  liability.     The  contrary,  indeed,  is  directly  stated  in  the  well- 

*  "  Besides  the  special  action  on  the  case,  there  is  also  a  peculiar  remedy,  en- 
titled an  action  of  deceit,  (F.  N.  B.  95)  to  give  damages  in  some  particular  cases 
of  fraud,  and  principally  where  one  man  does  anything  in  the  name  of  another,  by 
which  he  is  deceived  or  injured;  (Law  of  nisi  prius,  30)  as  if  one  brings  an  action 
in  another's  name,  and  then  suffers  a  nonsuit,  whereby  the  plaintiff  becomes  liable 
to  costs:  or  where  one  obtains  or  suffers  a  fraudulent  recovery  of  lands,  tenements, 
or  chattels,  to  the  prejudice  of  him  that  hath  right.  As  when  by  collusion  the 
attorney  of  the  tenant  makes  default  in  a  real  action,  or  where  the  sheriff  returns 
that  the  tenant  was  simamoned  when  he  was  not  so,  and  in  either  case  he  loses  the 
land,  the  writ  of  deceit  lies  against  the  demandant,  and  also  the  attorney  or  the 
sheriff  and  his  oflBcers;  to  annul  the  former  proceedings,  and  recover  back  the  land. 
(Booth,  real  actions,  251;  Rast.  Entr.  221,  222.)  "    3  Bl.  Comm.  165. 

*  Ames,  History  of  Assumpsit,  2  Harv.  L.  Rev.  j,8  et  seq. 
«  3  T.  R.  SI  (1789). 
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known  case  of  Chandelor  v.  Lopus,^  less  than  a  century  earlier. 
And  where,  as  in  a  leading  case  like  Pasley  v.  Freeman,  a  learned 
judge  dissents,  it  not  infrequently  happens,  as  in  that  case,  that 
the  dissenter  expresses  the  early  law,  and  objects  to  make  any 
advance  from  it. 

Since  the  decision  of  Pasley  v.  Freeman  it  has  not  been  doubted 
that  one  who  makes  a  statement  of  fact  which  he  knows  to  be  false 
for  the  purpose,  or  apparent  purpose,  of  inducing  another  to  act, 
is  liable  for  the  damage  caused  by  the  action  which  he  induced. 

II.  Warranty  of  Title. 

The  early  authorities  on  the  law  of  warranty  which  furnished 
the  foundation  for  the  decision  of  Pasley  v.  Freeman  have  also 
been  the  basis  for  the  subsequent  development  of  the  law  of  war- 
ranty, and  in  this  subsequent  development  the  necessity  of  expressly 
warranting  a  statement  to  be  true  in  order  to  make  out  an  action- 
able case  has  been  gradually  done  away  with.  This  process  was 
first  completed  in  regard  to  warranty  of  title.  In  Dale's  Case,^ 
decided  in  1585,  the  plaintiff  sued  on  the  ground  that  the  defend- 
ant had  sold  as  his  own  certain  goods  to  the  plaintiff  which  in  fact 
belonged  to  another.  Two  judges  held  that  the  action  did  not  lie 
because  scienter  was  not  alleged,  but  added,  "if  he  had  affirmed 
that  they  were  his  own  goods  then  the  action  would  lie."  It  may 
be  inferred,  therefore,  that  these  judges  were  of  opinion  that  either 
scienter  without  affirmation  by  the  defendant,  or  affirmation  with- 
out scienter,  was  enough.  The  third  judge  (Anderson),  however, 
thought  the  action  should  he.  ''For  it  shall  be  intended  that  he 
that  sold  had  knowledge  whether  they  were  his  own  goods  or  not." 

Anderson,  J.,  was  apparently  prepared  to  adopt  the  modern 
doctrine  of  implied  warranty  of  title,  reasoning  that  the  mere  sale 
of  the  goods  necessarily  involved  an  affirmation.  In  another  de- 
cision in  the  following  reign  ^  it  was  held  that  a  seller  out  of  pos- 

^  Cro.  Jac.  4.  This  case  is  chiefly  familiar  in  the  law  of  warranty.  But  the 
court  not  only  held  that  the  defendant  would  not  be  liable  for  selling  the  stone  in 
question  affirming  it  to  be  a  bezoar  stone,  unless  he  warranted  it  to  be  such,  but 
further  said:  "  and  although  he  knew  it  to  be  no  bezoar  stone,  it  is  not  material." 
But  see  comment  upon  this  sentence  in  14  App.  Cas,  357. 

*  Cro.  Eliz.  44. 

'  Roswel  V.  Vaughan,  Cro.  Jac.  196. 

27 


41 8  HARVARD  LAW  REVIEW. 

session  who  made  no  affirmation  of  title  was  not  liable  to  one  who 
bought  from  him  though  it  turned  out  the  seller  had  no  title.  An- 
other case  in  the  same  reign  *  still  leaves  it  uncertain  whether  the 
court  regarded  scienter  as  necessary.  Apparently  scienter  was  not 
alleged,  but  on  motion  to  arrest  judgment  for  plaintiff  the  court 
seems  to  have  assumed  the  allegation,  saying,  "the  sale  of  goods 
which  were  not  his  own,  but  affirming  them  to  be  his  goods,  know- 
ing them  to  be  a  stranger's,  is  the  offense  and  cause  of  action,"  and 
the  motion  was  denied.  In  1689,  however.  Lord  Holt  decided  that 
one  who  sold  oxen  in  his  possession,  affirming  they  were  his,  was 
liable  to  the  buyer  if  in  fact  they  were  not.  Scienter  on  the  part  of 
the  defendant  was  held  an  unnecessary  allegation,  though  in  one 
report  of  the  case  ®  it  was  said  that  the  objection  that  no  such  allega- 
tion was  made  might  have  been  good  upon  demurrer,  but  after 
verdict  the  declaration  was  well  enough.  Any  doubt  as  to  Lord 
Holt's  opinion  which  this  decision  might  leave  was  set  at  rest  in 
1700  by  the  case  of  Medina  v.  Stoughton.^"  On  demurrer  to  a  plea 
in  which  the  defendant  set  up  that  he  bought  the  goods  in  question 
in  good  faith  and  sold  them  in  good  faith.  Holt  said,  "the  plea  is 
ill  and  the  action  well  lies.  Where  a  man  is  in  possession  of  a  thing 
which  is  a  colour  of  title  an  action  will  lie  upon  a  bare  affirmation 
that  the  goods  sold  are  his  own." 

Since  these  decisions  it  has  not  been  doubted  that  an  affirmation 
of  title,  though  made  in  good  faith  by  a  seller,  renders  him  liable; 
and  the  law  has  taken  the  further  step  that  even  without  such  an 
affirmation  an  obligation  will  be  implied,  at  least  if  the  seller  was 
in  possession  when  the  sale  took  place.^^ 


III.  Warranty  of  Quality. 

In  regard  to  warranty  of  quaHty  the  law  has  followed  a  similar 
path,  although  somewhat  more  slowly.  From  cases  at  the  begin- 
ning of  the  nineteenth  century  ^^  it  is  made  clear  that  by  that  time 

'  Fumis  V.  Leicester,  Cro.  Jac.  474. 

'  Cross  V.  Garnet,  3  Mod.  261  ;  s.  c.  sub  nom.  Crosse  v.  Gardner,  i  Show.  *68; 
Carthew,  90. 
^^  I  Ld.  Raym.  593;  s.  c.  i  Salk.  210. 
"  See  Williston,  Sales,  sec.  218. 

^  Yates  V.  P)Tn,  6  Taunt.  446;  Bridge  v.  Wain,  i  Stark.  504;  Jendwine  v.  Slade, 
2  Esp.  572^  Power  v.  Barham,  4  A.  &  £.  473. 
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it  had  become  established  that  it  was  not  necessary,  in  order  to 
render  the  seller  liable  as  a  warrantor,  that  the  word  "  warrant,"  or 
any  word  of  promise,  should  be  used.  This  was  not  such  a  departure 
from  early  law  as  it  might  now  seem,  for  even  in  the  early  law,  when 
the  use  of  the  word  "  warrant "  seems  to  have  been  essential,  the 
gist  of  the  action  seems  to  have  been  regarded  as  the  deceit  caused 
by  a  misrepresentation  deliberately  made  to  induce  a  bargain. 
How  Uttle  any  idea  of  promise  was  regarded  as  involved  in  a 
warranty  may  be  inferred  from  the  early  rule  that  there  could  be 
no  warranty  as  to  a  future  event.^^  In  other  words,  a  warranty 
must  be  a  misrepresentation  of  an  existing  fact  in  precisely  the 
same  way  that  a  fraudulent  misrepresentation  must  now  be  in  order 
to  furnish  a  basis  for  action. 

At  the  present  day  it  is  law,  nearly,  if  not  quite,  everywhere 
where  the  common  law  prevails,  that  any  representation  of  fact 
as  to  the  quahty  of  the  goods  made  for  the  apparent  purpose  of 
inducing  the  buyer  to  purchase  them  amounts  to  a  warranty.  A 
certain  confusion  has,  indeed,  been  caused  by  a  statement  of  Buller, 
J.,  in  Pasley  v.  Freeman.  That  judge  said,  "It  was  rightly  held  by 
Holt,  C.  J.,  cited  in  the  subsequent  cases,  and  has  been  adopted  ever 
since,  that  an  aflSjmation  at  the  time  of  a  sale  is  a  warranty  pro- 
vided it  appears  on  evidence  to  have  been  so  intended."  In  fact, 
in  the  decisions  referred  to,  Holt,  if  the  report  may  be  trusted,  said 
nothing  whatever  about  the  necessity  of  intention;  that  require- 
ment was  interpolated  by  Buller  himself.  Many  of  the  best  courts 
in  this  country  have  in  terms  rejected  any  such  requirement  for 
making  out  an  express  warranty;  ^^  and  even  in  jurisdictions  where 
the  requirement  of  intention  is  still  laid  down,  intent  to  warrant 
is  not  used  as  the  equivalent  of  intent  to  contract:  it  means  intent 
to  affirm  as  a  fact.^^  Pennsylvania  seems  to  be  the  only  State 
where  it  is  clearly  held  that  an  intent  to  enter  into  a  contract  to 

13  3  Bl.  Comm.  165. 

"  See  Williston,  Sales,  sec.  201. 

^  "In  determining  whether.it  was  so  intended,  a  decisive  test  is  whether  the  vendor 
assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant,  or  merely  states  an  opinion  or 
judgment  upon  a  matter  of  which  the  vendor  has  no  special  knowledge,  and  on  which 
the  buyer  may  be  expected  also  to  have  an  opinion  and  to  exercise  his  judgment.  In 
the  former  case  it  is  a  warranty,  in  the  latter  not."  De  Lassalle  v.  Guildford,  [1901] 
2  K.  B.  215,  221.  The  statement  was  borrowed  from  Benjamin,  Sales,  5  Eng.  ed.,  659, 
and  has  also  been  approved  by  American  courts.  Carleton  v.  Jenks,  80  Fed.  937 
(C.  C.  A.);  Roberts  v.  Applegate,  153  111.  210. 
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answer  for  the  truth  of  a  statement  is  a  necessary  element  for 
establishing  an  express  warranty.^^ 

There  can  be  no  doubt  now,  of  course,  that  a  seller  may  promise, 
in  consideration  of  the  purchase  of  goods  from  him,  that  he  will  be 
answerable  for  their  present,  or,  indeed,  for  their  future  condition. 
Nor  is  it  open  to  doubt  that  a  seller  who  in  terms  warrants  the 
goods  which  he  sells,  thereby  enters  into  such  a  contract.  But  when 
a  seller  is  held  liable  on  a  warranty  for  making  an  affirmation  of 
fact  in  regard  to  goods  in  order  to  induce  their  purchase,  to  hold 
that  such  an  affirmation  is  a  contract  is  to  speak  the  language  of 
pure  fiction.  In  truth,  the  obligation  imposed  upon  the  seller  in 
such  a  case  is  imposed  upon  him  not  by  virtue  of  his  agreement 
to  assume  it,  but  because  of  a  rule  of  law  applied  irrespective  of 
agreement.  The  obligation  is  quasi-contractual,  inasmuch  as  the 
remedy  of  assumpsit  is  allowed  for  its  enforcement.  The  confusion 
of  thought  as  to  the  nature  of  the  obligation  seems  to  be  in  great 
measure  due  to  the  allowance  in  modem  times  of  this  remedy  for 
breach  of  any  warranty,  whether  in  reality  constituting  a  contract 
or  only  a  representation.  But  assumpsit  was  not  allowed  as  a 
remedy  for  breach  of  warranty  until  near  the  close  of  the  eighteenth 
century.^^  And  a  declaration  in  tort  without  an  allegation  of  scienter 
is  still  generally  regarded  as  permissible.^^  These  decisions  are  not, 
as  is  sometimes  supposed,  a  mere  following  of  early  authority  after 
the  reason  for  the  earlier  rule  has  ceased  to  exist;  they  involve  a 
recognition  of-  the  fact  that  a  warranty  is  a  hybrid  between  tort 
and  contract.  This  was  clearly  recognized  by  Blackstone,^^  who 
classifies  warranties  with  contracts  "impHed  by  reason  and  con- 
struction of  law."  Under  this  heading,  together  with  warranties, 
he  inserts  a  statement  of  such  obligations  as  this: 

18  Holmes  v.  Tyson,  147  Pa.  St.  305;  Williston,  Sales,  sec.  199. 

"  The  first  decision  reported  permitting  it  is  Stuart  v.  Wilkins,  i  Doug.  18. 

1*  Shippen  v.  Bowen,  122  U.  S.  575,  citing  Gresham  v.  Postan,  2  C.  &  P.  540;  House 
V.  Fort,  4  Blackf.  (Ind.)  293,  295;  Hillman  v.  Wilcox,  30  Me.  170;  Osgood  v.  Lewis, 
2  Har.  &  G.  (Md.)  495,  520;  Lassiter  v.  Ward,  11  Ired.  L.  (N.  C.)  443,  444;  Trice  v. 
Cochran,  8  Gratt.  (Va.)  442, 450.  To  the  same  effect  are  Farrell  v.  Manhattan  Market 
Co.,  198  Mass.  271;  Erie  City  Iron  Works  v.  Barber,  106  Pa.  St.  125;  Place  v.  Merrill, 
14  R.  I.  578;  Pichep.  Robbins,  24  R.  I.  325;  Watson  v.  Jones,  41  Fla.  241;  Tyler  v. 
Moody,  III  Ky.  191.  See,  however,  the  contrary  decisions,  Mahurin  v.  Harding, 
28  N.  H.  128;  Caldbeck  v.  Simanton,  82  Vt.  69;  Slack  v.  Bragg,  76  Atl.  148  (Vt.); 
Pierce  v.  Carey,  37  Wis.  232. 

'*  3  Coram.  163-165. 
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"If  any  one  cheats  me  with  false  cards  or  dice,  or  by  false  weights  and 
measures,  or  by  selling  me  one  commodity  for  another,  an  action  on  the 
case  also  lies  against  him  for  damages,  upon  the  contract  which  the  law 
always  impHes,  that  every  transaction  is  fair  and  honest."  ^° 

To  any  one  who  still  incHnes  to  accept  as  fact  the  fiction  of  a 
contract  where  a  warranty  is  based  on  a  seller's  misrepresentation 
of  the  quality  of  his  goods,  the  argument  may  be  put  in  this  way. 
If  it  creates  a  contract  for  A  to  say  of  his  horse  when  he  sells  it  in 
order  to  induce  the  purchase,  "the  horse  is  sound,"  why  is  it  not 
equally  a  contract  if  B  should  say  precisely  the  same  thing  in  order 
to  induce  a  sale  of  A's  horse?  If  A's  words  to  a  buyer  really  mean 
"if  you  will  buy  my  horse  I  undertake  to  be  responsible  for  the 
truth  of  my  assertion,  that  the  horse  is  sound,"  why  does  it  not 
equally  follow  that  if  B  should  make  similar  statements  to  the 
buyer  to  induce  the  sale  of  A's  horse  that  the  same  construction 
of  an  offer  should  be  put  upon  them?  A  recent  decision  of  the 
Supreme  Court  of  South  Carolina  ^^  furnishes  an  interesting  com- 
parison in  this  connection  with  the  well-known  case  of  Derry  v. 
Peek.22  In  the  latter  case  the  plaintiff  was  induced  to  take  shares 
in  the  company  by  a  misrepresentation  of  the  directors  in  regard 
to  a  right  which  they  stated  had  been  given  by  special  act  of  ParHa- 
ment  to  use  steam  or  other  mechanical  motive  power.  In  the  South 
Carolina  case  the  plaintiff  was  induced  to  buy  shares  of  stock  by 
representations  of  the  seller  as  to  the  corporate  assets  and  liabilities. 
It  can  hardly  be  thought  that  the  representations  in  these  two 
cases  are  to  be  distinguished  on  any  other  ground  than  that  one 
was  made  by  a  seller,  and  the  other  by  persons  interested  in  the 
taking  of  shares  by  the  plaintiff  but  not  interested  as  sellers.  As 
a  pure  question  of  construction  of  language,  surely  if  the  words  in 
one  case  amount  to  an  offer  to  contract,  they  do  so  in  the  other 
case.  In  truth,  it  is  submitted  they  are  not  words  of  offer.  The 
only  reasonable  inference  that  can  be  drawn  in  either  case  is  that 
representations  of  fact  were  made  for  the  purpose  of  inducing  the 
plaintiff  to  purchase  shares.  In  the  American  case  it  was  held  that 
scienter  need  not  be  alleged  or  proved,  the  court  saying: 


*"  3  Bl.  Comm.  164,  citing  10  Rep.  56. 

21  Her  V.  Jennings,  68  S.  E.  1041  (S.  C). 

22  14  App.  Cas.  337. 
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"Use  of  a  statement  of  the  corporate  business  by  a  director  negoti- 
ating a  sale  of  his  stock  therein  could  not  be  regarded  as  other  than  a 
direct  affirmation  of  its  correctness,  and,  if  it  was  delivered  for  the  pur- 
pose of  assuring  the  buyer  of  the  truth  of  the  facts  therein  stated,  and 
to  induce  him  to  purchase,  and  the  buyer  purchases  in  reliance  thereon, 
there  is  an  express  warranty."  ^ 

The  English  case  held  that  the  directors  were  not  liable  because 
scienter  was  not  proved;  yet  the  English  decisions  on  the  law  of 
warranty  make  it  evident  that  the  South  Carolina  Court  was  fol- 
lowing clear  English  precedents. 

An  honest  misrepresentation,  then,  made  by  a  seller  in  regard  to 
the  goods  sold  in  order  to  induce  a  sale,  will  render  him  liable. 


IV.   Warranty  by  an  Agent  of  his  Authority. 

Entirely  analogous  to  the  law  of  warranty  in  the  sale  of  goods 
is  the  warranty  which  the  law  imposes  upon  an  agent  that  he  is 
authorized  to  act  as  such.  The  agent  either  expressly,  or  by  neces- 
sary implication  of  fact,  represents  that  he  is  an  authorized  agent, 
and  it  was  decided  in  CoUen  v.  Wright  ^*  that  the  agent  was  liable 
as  a  warrantor.  Cockburn,  J.,  dissented  from  the  decision  of  the 
court,  and  many  legal  thinkers  have  agreed  with  his  dissent  on  the 
ground  that  the  plaintiff  should  not  have  been  allowed  to  recover 
unless  the  agent  knew  of  the  falsity  of  his  representations;  but 
Collen  V.  Wright  has  been  followed  generally  in  this  country,^  and 
has  been  affirmed  recently  by  the  House  of  Lords  in  England.^^ 
On  this  occasion  the  case  of  Derry  v.  Peek  was  pressed  upon  the 
attention  of  the  court  and  somewhat  impafiently  brushed  aside 
by  Lord  Halsbury,  who  dehvered  the  principal  opinion,  on  the 
ground  that  Derry  v.  Peek  was  an  action  for  deceit  and  in  the  case 
at  bar  the  action  was  contractual.  But  Lord  Halsbury  hardly 
asserted  that  the  contract  in  such  a  case  is  other  than  a  fiction  of 
law  imposed  upon  the  agent  because  of  his  misrepresentation.^^ 

^  68  S.  E.  1041,  1044. 

^  7  E.  &  B.  301,  8  E.  &  B.  647. 

^  Mechem,  Agency,  sec.  545. 

^  Starkey  v.  Bank  of  England,  [1903]  A.  C.  114. 

2^  "That  which  does  enforce  the  liability  is  this  —  that  under  the  circumstances 
of  this  document  being  presented  to  the  bank  for  the  purpose  of  being  acted  upon,  and 
being  acted  upon  on  the  representation  that  the  agent  had  the  authority  of  the  prin- 
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Here  again  is  a  case  where  honest  misrepresentation  will  render 
a  person  liable.  In  one  respect,  moreover,  the  doctrine  in  regard 
to  an  agent's  warranty  has  been  advanced  by  the  late  decision  of 
the  House  of  Lords  beyond  the  analogy  of  warranty  in  the  law  of 
sales,  and  beyond  the  previous  authority  of  CoUen  v.  Wright.  The 
defendant  in  Starkey  v.  Bank  of  England  did  not  purport  to  enter 
into  a  contract  on  behalf  of  his  principal  with  the  injured  plaintiff. 
The  defendant  was  a  stockbroker,  and,  as  such,  presented  to  the 
Bank  of  England,  in  good  faith,  at  the  request  of  a  customer,  a 
power  of  attorney  purporting  to  be  signed  by  the  owner  of  certain 
consols,  and  thereby  induced  the  bank  to  transfer  the  consols  to 
a  third  person.  In  fact,  one  of  the  signatures  on  the  power  of  at- 
torney was  forged.  , 


V.  Estoppel  in  Pais. 

Another  doctrine  which  must  be  considered  in  this  connection 
is  that  of  estoppel  in  pais.  This  doctrine  has  received  very  wide 
appHcation  in  recent  years,  and  has  been  extended  far  beyond 
the  limits  formerly  set  for  it.  Pickard  v.  Sears  ^^  is  usually  regarded 
as  the  leading  authority  on  the  subject.  In  that  case  it  was  stated 
as  a  necessary  element  that  the  misrepresentation  should  be  "wil-- 
fully"  made.  It  was  not  long,  however,  before  the  use  of  this  word 
was  explained  in  such  a  way  as  to  deprive  it  of  its  natural  mean- 
ing.    In  Freeman  v.  Cooke  ^^  Parke,  B.,  said: 

"By  the  term  'wilfully,'  however,  in  that  rule,  we  must  understand, 
if  not  that  the  party  represents  that  to  be  true  which  he  knows  to  be 
untrue,  at  least,  that  he  means  his  representation  to  be  acted  upon,  and 
that  it  is  acted  upon  accordingly;  and  if,  whatever  a  man's  real  inten- 
tion may  be,  he  so  conducts  himself  that  a  reasonable  man  would  take 
the  representation  to  be  true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party  making  the 
representation  would  be  equally  precluded  from  contesting  its  truth." 

cipal,  which  he  had  not,  that  does  import  an  obligation  —  the  contract  being  for  good 
consideration  —  an  undertaking  on  the  part  of  the  agent  that  the  thing  which  he 
represented  to  be  genuine  was  genuine.  That  contains  every  element  of  warranty." 
[1903]  A.  C.  114,  118. 

28  6  A.  &  E.  469, 

29  2  Ex.  654,  663. 
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Long  before  the  case  of  Pickard  v.  Sears  certain  equity  cases  had 
illustrated  the  doctrine  and  applied  it,  though  not  under  the  name 
of  estoppel.^''  At  the  present  day,  though  there  are  many  expres- 
sions still  made  use  of  which  seem  to  indicate  that  either  fraud  or 
culpable  negligence  is  an  essential  element  in  estoppel,  it  is  certain 
that  positive  statements  of  fact  as  to  matters  upon  which  the 
speaker  should  be  correctly  informed  may  give  rise  to  an  estoppel 
though  there  is  neither  fraud  nor  neghgence.  Thus  Lord  Esher 
says: 

"If  a  man  either  by  express  terms  or  by  conduct  makes  a  representation 
to  another  of  the  existence  of  a  certain  state  of  facts  which  he  intends 
to  be  acted  upon  in  a  certain  way,  and  it  be  acted  upon  in  that  way,  in 
the  belief  of  the  existence  of  such  a  state  of  facts,  to  the  damage  of  him 
who  so  believes  and  acts,  the  first  is  estopped  from  denying  the  exist- 
ence of  such  a  state  of  facts."  ^^ 

More  expHcitly  the  Massachusetts  court  has  said: 

"The  usual  form  of  expressing  the  situation  which  founds  an  estoppel 
in  pais  has  been  that  followed  in  the  rulings  given,  in  which,  as  in  many 
of  the  older  decisions,  it  is  said  that  an  intent  to  deceive  is  a  necessary 
element.  .  .  .  But  under  this  formula  the  jury  were  not  prohibited  from 
finding  the  intention  and  the  estoppel,  if,  without  more,  the  plaintiff 
■  spoke  or  acted  falsely,  knowing  or  having  cause  to  believe  that  his  words 
or  conduct  reasonably  might  influence  the  defendant's  action.  The 
more  modern  statement,  that  one  is  responsible  for  the  word  or  act 
which  he  knows,  or  ought  to  know,  will  be  acted  upon  by  another,  in- 
cludes the  older  statement  that  the  estoppel  comes  from  an  intention  to 
mislead."  ^^ 

The  effect  of  Derry  v.  Peek  on  the  doctrine  of  estoppel  was  pressed 
upon  the  Court  of  Appeal  soon  after  the  decision  of  that  case,  but 
it  was  emphatically  stated  that  the  decision  had  no  effect  upon 

^°  See  opinion  of  Kay,  L.  J.,  Low  v.  Bouverie,  [1891]  3  Ch.  82,  107. 

^  Carr  v.  The  London  &  Northwestern  Railway  Co.,  L.  R.  10  C.  P.  307,  317,  quoted 
with  approval  in  TomMnson  v.  Balkis  Consolidated  Co.,  [1891]  2  Q.  B.  614,  619.  See 
also  the  definition  of  Lord  Blackburn  in  Burkinshaw  v.  Nicolls,  3  App.  Cas.  1004,  1026, 
quoted  with  approval  in  Tomkinson  v.  Balkis  Consolidated  Co.,  [1891]  2  Q.  B. 
614,  623. 

^  Stiff  V.  Ashton,  155  Mass.  130,  133.  See  also  Nickerson  v.  Massachusetts  Title 
Ins.  Co.,  178  Mass.  308;  Westlake  v.  Dunn,  184  Mass.  260,  Decisions  to  the  same  effect 
might  easily  be  multiplied. 
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the  doctrine  of  estoppel  as  previously  understood.^^  Lindley,  J., 
explained  the  matter  thus:  "Estoppel  is  not  a  cause  of  action  —  it 
is  a  rule  of  evidence  which  precludes  a  person  from  denying  the 
truth  of  some  statement  previously  made  by  him."  ^^  And  in  the 
same  case  Bowen,  L.  J.,  repeats  this  formula  in  substance:  Es- 
toppel is  only  a  rule  of  evidence;  you  cannot  found  an  action  upon 
estoppel."  ^^ 

It  is  amusing  to  reflect  on  the  ease  with  which  Lord  Bowen  would 
have  disposed  of  such  a  fiction  if  the  harmonizing  of  decisions  had 
required  instead  of  forbidden  him  to  do  so.  Estoppel  is  a  rule  of 
evidence  in  the  same  way  that  conclusive  presumptions  are  rules  of 
evidence.  An  estoppel,  like  a  conclusive  presumption,  is  a  rule 
of  substantive  law  masquerading  as  a  rule  of  evidence.  To  speak 
of  conclusive  evidence  of  something  admittedly  false  may  be  a 
useful  formula,  but  it  disguises  the  truth.  An  estoppel  is  in  effect 
a  conclusive  admission  of  the  truth  of  a  non-existent  fact.  This 
supposed  fact  may  be  essential  either  for  a  cause  of  action,  for  a 
defense,  or  for  a  replication.  As  the  fact  is  non-existent  it  is 
obvious  that  the  admission  and  nothing  else  supplies  the  require- 
ment which  otherwise  would  be  lacking.  If  the  admitted  non- 
existent fact  alone  creates  a  cause  of  action,  defense,  or  replication, 
the  admission  or  estoppel  is  the  sole  foundation,  if  other  facts  are 
needed  in  conjunction,  a  partial  foundation  of  the  cause  of  action, 
defense,  or  replication. 

An  estoppel  then  may  be,  and  frequently  is,  either  the  sole  or 
the  main  foundation  of  a  cause  of  action.  When  a  warehouseman 
states  to  an  intending  purchaser  in  answer  to  an  inquiry  that  the 
seller  has  a  certain  quantity  of  goods  stored  in  the  warehouse,  and 
relying  on  that  statement  the  purchaser  completes  the  bargain,  the 
warehouseman  is  estopped  to  deny  the  truth  of  his  statement.^* 
The  only  essential  facts  in  the  purchaser's  case  when  he  sues  the 
warehouseman  are  the  misrepresentation,  his  own  reliance  upon  it, 
and  perhaps  a  demand  and  refusal ;  and  the  allegation  of  these  facts 
constitutes  a  perfect  cause  of  action,  wherever  reformed  pleading 

^  Tomkinson  v.  Balkis  Consolidated  Co.,  [1891]  2  Q.  B.  614;  Low  v.  Bouverie, 
[1891]  3  Ch.  82. 

**  Low  V.  Bouverie,  [1891]  3  Ch.  82,  loi. 

^  Low  V.  Bouverie,  [1891]  3  Ch.  82,  105.  , 

38  Gillett  V.  Hill,  2  Cr.  &  M.  530.  See  also  Knights  v.  WifEen,  L.  R.  5  Q.  B.  660, 
and  cases  cited  in  Williston,  Sales,  sec.  418,  note  46. 
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has  reached  such  a  state  that  nothing  further  is  required  of  the 
plaintiff  than  to  state  the  material  facts  upon  which  his  claim  is 
founded.  Nor  is  it  material  that  the  warehouseman  was  neither 
fraudulent  nor  neghgent."  His  statement  relates  to  a  matter  about 
which  he  must  have  accurate  knowledge  at  his  peril,  or  refrain 
from  talking  about  it.  So  where  a  bailee  issues  a  receipt  for  goods 
never  received,  and  a  purchaser  relies  upon  the  statement  in  the 
receipt  that  goods  have  been  received.^^  Or  where  a  bailee  fails  to 
take  up  a  receipt  or  bill  of  lading  which  mercantile  usage  requires 
him  to  take  up  where  the  goods  behind  the  document  are  delivered, 
and  in  consequence  a  purchaser  of  the  outstanding  document  is 
deceived  by  the  representation  which  it  contains  that  the  carrier 
still  holds  the  goods  described  and  is  induced  to  buy  the  document, 
or  to  advance  money  on  the  faith  of  it.^^  Or  where  a  corporation 
issues  a  certificate  of  stock  to  one  who  is  not  a  shareholder,  and  a 
subsequent  purchaser,  relying  upon  the  misrepresentation  of  the 
certificate,  buys  it.^°  Or  where  a  trustee  applied  to  for  information 
as  to  the  property  of  his  cestui  que  trust  by  one  proposing  to 
lend  money  to  the  latter,  gives  misinformation,  rehance  upon 
which  causes  damage  to  the  lender.^^  In  all  these  cases,  and 
their  number  might  easily  be  increased,  a  cause  of  action  exists 
because  of  damaging  misrepresentation,  certainly  without  regard  to 
any  fraudulent  intent,  and  probably  without  regard  to  any  other 
negligence  than  necessarily  exists  when  a  person  whose  position 
qualifies  him  to  have  accurate  knowledge  about  a  matter  makes  a 
misstatement  in  regard  to  it. 

It  is  difficult  to  see  how  the  law  of  estoppel  and  the  doctrine  of 
Derry  v.  Peek  can  permanently  be  kept  in  separate  compartments 

^^  It  may  seem  difficult  to  suppose  that  such  a  situation  can  arise  without  negligence, 
but  the  English  decisions  seem  to  show  the  possibility,  holding,  as  they  do,  that  the 
warehouseman  is  estopped  by  such  a  representation  when  the  only  lack  of  accuracy 
in  it  is  the  omission  to  state  that  the  seller  has  mingledin  a  mass  a  quantity  of  goods 
larger  than  that  which  the  buyer  proposes  to  purchase. 

'*  Williston,  Sales,  sec.  419. 

'*  Ibid.  sec.  424. 

*°  Tomkinson  v.  Balkis  Consolidated  Co.,  [1891]  2  Q.  B.  614;  In  re  Ottos 
Kopje  Diamond  Mines,  [1893]  i  Ch.  618. 

*«  Burrowes  v.  Lock,  10  Ves.  470;  Brownlie  v.  Campbell,  5  App.  Cas.  925,  953. 
In  Low  V.  Bouverie,  [189 1]  3  Ch.  82,  the  Court  of  Appeal  did  not  dispute  the  correct- 
ness of  this  doctrine,  but  construed  the  representation  made  by  the  trustee  as  amount- 
ing to  no  more  than  a  statement  of  the  trustee's  belief,  not  a  positive  assertion  of 
fact. 
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when  law  and  equity  are  fused  and  pleading  reduced  to  a  mere 
statement  of  the  facts  of  the  case.  An  inquiry  which  may  be  made 
in  this  connection  is  what  would  have  been  the  result  of  an  action 
against  the  defendants  in  Derry  v.  Peek  for  failing  to  utilize  as 
directors,  on  behalf  of  the  corporation  whose  shares  the  plaintiff  had 
bought,  the  right  to  use  steam  as  a  motive  power  for  its  cars.  It 
may  be  assumed  that  the  value  of  the  property  would  have  been 
enhanced  by  the  use  of  such  motive  power  and  that  the  directors, 
therefore,  would  have  been  liable  if  they  had  failed  to  make  use  of 
it,  had  they  been  legally  authorized  to  do  so.  Could  the  defend- 
ants, who  as  directors  issued  a  prospectus  stating  that  they  had 
such  power,  be  heard  to  deny,  subsequently,  that  their  statement 
was  correct?  Would  they  not  be  estopped?  If  so,  then  allegations 
by  the  plaintiff  of  the  defendants'  statement,  whether  accurate  or 
not,  and  whether  made  in  good  faith  or  not,  and  of  his  own  reliance 
upon  it,  would  be  sufficient  basis  for  a  judgment  in  his  favor. 

VI.  Rescission  for  Misrepresentation. 

In  some  criticisms  of  the  doctrine  of  the  liability  for  fraud 
established  in  England  by  Derry  v.  Peek,  the  doctrine  of  courts  of 
equity  as  to  what  constitutes  fraud  has  been  compared  with  the 
rule  of  Derry  v.  Peek,  and  it  has  been  urged  that  courts  of  equity 
have  not  purported  to  give  a  new  and  different  definition  of  fraud 
from  that  supposed  to  be  held  by  courts  of  law;  that  fraud  is  the 
same  whether  relief  sought  for  it  is  legal  or  equitable.  But  the 
redress  which  equity  gives  for  fraud  is  rescission,  and  as  a  distinction 
may  well  be  taken  between  rescinding  a  bargain  for  innocent  mis- 
representation and  holding  the  person  who  makes  an  innocent 
misrepresentation  Hable  in  damages,  it  does  not  seem  that  any 
forcible  argument  against  the  doctrine  of  Derry  v.  Peek,  whatever 
criticism  may  be  made  of  that  doctrine,  can  be  based  on  the  rule 
established  by  equity  courts  in  cases  where  a  right  of  rescission 
was  the  only  question  involved. 

VII.  Actions  for  Damages  for  Misrepresentation. 

Even  in  actions  in  form  claiming  damages  for  deceit  there  is 
much  authority  to  support  the  proposition  that  a  defendant  may 
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be  liable  for  honestly  misrepresenting  facts  in  regard  to  which  he 
might  reasonably  be  supposed  to  be  peculiarly  well  informed.  In 
Cooley  on  Torts  it  is  laid  down  that  a  person  is  liable  for  deceit 
when  he  "supposed  his  representations  to  be  true,  but  had  no  reason 
for  any  such  belief,  and  nevertheless  made  them  positively  as  of 
known  facts,  and  induced  the  other  to  act  upon  them."^  This 
statement  is  supported  by  many  authorities. 

In  1827  Chief  Justice  Best,  in  referring  to  the  basis  of  liability 
on  a  warranty  by  false  affirmation,  said: 

"It  has  been  said,  that  is  because  there  is  a  breach  of  contract  to  rest 
the  action  on,  and  that  there  is  no  contract  in  this  case.  This  is  not  the 
true  principle;  it  is  this;  he  who  affirms  either  what  he  does  not  know  to 
be  true,  or  knows  to  be  false,  to  another's  prejudice  and  his  own  gain, 
is  both  in  morality  and  law  guilty  of  falsehood,  and  must  answer  in 
damages."  ^^ 

Doubtless  it  is  clear  enough  to-day  that  the  law  of  England 
sanctions  no  such  broad  rule,  but  it  is  equally  clear  that  American 
courts  which  should  refuse  to  follow  the  decision  of  the  House  of 
Lords  in  Derry  v.  Peek  would  have  good  old  English  authority 
behind  them.  And  many  American  courts  of  the  highest  stand- 
ing at  least  go  much  beyond  the  present  hmits  of  the  English  law. 
Thus  the  Supreme  Court  of  Massachusetts  in  speaking  of  an  action 
for  deceit  in  representing  a  horse  to  be  sound  has  said: 

"It  is  not  always  necessary  to  prove  that  the  defendant  knew  that  the 
facts  stated  by  him  were  false.  If  he  states,  as  of  his  own  knowledge, 
material  facts  susceptible  of  knowledge,  which  are  false,  it  is  a  fraud  which 
renders  him  liable  to  the  party  who  relies  and  acts  upon  the  statement 
as  true,  and  it  is  no  defense  that  he  believed  the  facts  to  be  true.  The 
falsity  and  fraud  consists  in  representing  that  he  knows  the  facts  to  be 
true,  of  his  own  knowledge,  when  he  has  not  such  knowledge."  ^ 

«  Vol.  2  (3  ed.),  956. 

*'  Adamson  v.  Jarvis,  4  Bing.  66.  In  this  case  the  defendant,  who  had  delivered 
goods  to  the  plaintiff  for  the  latter  to  sell  as  auctioneer,  was  held  liable  for  his,  the 
defendant's,  statement  that  he  was  entitled  to  dispose  of  them. 

In  the  second  edition  of  Saunders  on  Pleading  and  Evidence,  at  page  60  it  is  said 
that  "in  an  action  for  falsely  representing  a  third  person  fit  to  be  trusted,  a  scienter 
must  be  alleged  and  proved;  though  indeed  the  word  'fraudulently'  might  be  a 
sufficient  allegation  in  this  respect,  especially  after  verdict,  Willes,  584.  But  in 
an  action  on  the  case  for  fraud,  or  on  misrepresentation  of  any  kind,  an  express  war- 
ranty or  scienter  need  not  be  alleged,  nor  proved  if  alleged." 

**  Litchfield  v.  Hutchinson,  117  Mass.  195,  197. 
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It  is  to  be  observed  that  the  court  makes  no  inquiry  as  to  whether  the 
defendant  honestly  believed  that  he  knew  the  facts  —  it  is  enough 
that  he  asserted  that  he  knew  them;  and  indeed  it  is  not  necessary 
to  satisfy  the  requirement  laid  down  by  the  court  that  the  defendant 
should  assert  in  terms  that  he  knew  what  he  stated  to  be  true  —  it  is 
enough  that  he  positively  asserted  that  the  horse  was  sound  and 
that  the  unsoundness  of  the  horse  was  readily  ascertainable.  It 
might  well  be  true  not  only  that  the  defendant  beheved  the  horse 
to  be  sound,  but  that,  if  his  state  of  mind  is  to  be  regarded,  he  felt 
perfectly  positive  of  it  and  even  had  reasonable  grounds  for  his 
belief.  Nevertheless  he  would  be  Hable  under  the  instructions 
approved  by  the  court.  That  the  Massachusetts  court  is  prepared 
to  accept  these  inferences  is  apparent  from  its  later  decisions.  In 
Chatham  Furnace  Co.  v.  Moffatt^''  the  court  said:' 

"The  fraud  consists  in  stating  that  the  party  knows  the  thing  to  exist 
when  he  does  not  know  it  to  exist;  and  if  he  does  not  know  it  to  exist, 
he  must  ordinarily  be  deemed  to  know  that  he  does  not." 

And  in  its  last  decision  on  the  subject: 

"Due  diligence  to  ascertain  the  truth  in  regard  to  statements  made 
as  of  matters  of  fact  within  one's  own  knowledge  is  not  enough  to 
relieve  the  maker  of  them  of  liability  if  they  are  false  and  relied  upon 
as  true,  and  the  person  to  whom  they  are  made  suffers  loss  thereby."  ^^ 

Many  decisions  in  Massachusetts  and  in  other  jurisdictions  go 
as  far,  or  nearly  so,  in  holding  a  defendant  liable  irrespective  of 
good  or  bad  faith,  for  making  a  positive  false  statement  as  to  which 
he  had  special  means  of  knowledge.^^ 

^  147  Mass.  403,  404. 

*^  Huntress  v.  Blodgett,  206  Mass.  318,  324. 

"  Lehigh  Zinc  &  Iron  Co.  v.  Bamford,  150  U.  S.  665,  673,  "where  the  representations 
are  material  and  are  made  by  the  vendor  or  lessor  for  the  purpose  of  their  being  acted 
upon,  and  they  relate  to  matters  which  he  is  bound  to  know,  or  is  presumed  to  know, 
his  actual  knowledge  of  them  being  untrue  is  not  essential." 

Hindman  v.  First  Nat.  Bank,  112  Fed.  931  (C.  C.  A.);  Munroe  v.  Pritchett,  16 
Ala.  785;  Jordan  v.  Pickett,  78  Ala.  331;  Prestwood  v.  Carlton,  162  Ala.  327,  333. 
"The  law  imposes  the  duty  of  ascertaining  the  truth  of  statements  made  in  trans- 
actions as  to  material  matters,  and  requires  that,  if  the  statements  are  false,  they  shall 
be  made  good,  and  that  the  party  shall  not  take  advantage  of  his  own  wrong.  (Jordan 
V.  Pickett,  78  Ala.  331.)  One  who  is  negotiating  a  trade  must  not  recklessly  or  even 
innocently  assert  that  as  a  fact  which  is  untrue  if  such  asserted  fact  be  to  any  extent 
an  inducement  to  the  other  party  to  enter  into  the  contract.    Honest  belief  in  the 
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Undoubtedly  the  doctrine  that  one  who  positively  states  a  fact 
as  of  his  own  knowledge  is  liable,  if  the  statement  is  false,  has  been 

truth  of  the  statement  of  such  fact,  while  it  exculpates  from  moral  fault,  does  not  re- 
lieve from  the  legal  liability  to  make  it  good." 

Goodale  v.  Middaugh,  8  Colo.  App.  223,  231;  Water  Commissioners  v.  Robbins,  82 
Conn.  623;  Watson  v.  Jones,  41  Fla.  241,  254.  "When  it  is  shown  that  the  statement 
was  material  and  false,  and  that  the  defendant's  situation  or  means  of  knowledge 
were  such  as  to  make  it  incumbent  upon  him  as  a  matter  of  duty  to  know  whether 
the  statement  was  true  or  false,  the  conclusion  is  almost  irresistible  that  he  did  know 
that  which  his  duty  required  him  to  know.  For  this  reason  the  law  conclusively  pre- 
sumes from  the  existence  of  these  facts  that  defendant  had  actual  knowledge  of  the 
falsity  of  his  statement,  or,  more  properly  speaking,  proof  of  these  facts  is  sufficient  to 
sustain  a  charge  of  actual  knowledge,  dispensing  with  further  proof  upon  that  subject, 
and  admitting  no  proof  to  rebut  the  fact  of  actual  knowledge,  but  only  proof  to 
rebut  the  existence  of  the  facts  from  which  such  actual  knowledge  is  inferred." 

Upchurch  v.  Mizell,  50  Fla.  456;  Ward  v.  Trimble,  103  Ky.  153,  159.  "  The 
president  of  a  bank,  as  between  himself  and  parties  not  with  equal  means  of 
knowledge  of  the  bank's  condition,  must  be  held  to  know  the  condition  of  the  bank 
and  consequently  whether  the  statement  published  as  to  its  condition  is  true  or  false. 
In  such  cases  the  presumption  of  knowledge  by  the  president  cannot  be  avoided  by 
showing  that  he,  in  fact,  did  not  know.  This  harsh  rule  does  not  apply,  however,  to 
the  director  of  a  bank.  In  an  action  against  a  bank,  it  would  not  be  allowed  to  say, 
that  its  directors  were  ignorant  of  the  bank's  condition,  for  in  such  case  the  law  pre- 
sumes that  the  directors  know  every  entry  made  by  the  subordinate  officers;  but  in 
an  action  against  the  director,  personally,  no  such  presumption  exists.  (Bank  v.  Caper- 
ton,  87  Ky.  306.)  However,  if  this  bank  statement  of  December  31,  1887,  as  published 
and  circulated  over  the  signature  of  the  directors,  with  their  knowledge,  it  would  be 
prima  facie  evidence  that  they  knew  whether  the  same  was  true  or  false;  but  as  to  a 
director,  he  may  by  proof  rebut  this  presumption  of  knowledge  as  to  the  truth  of  the 
statement,  which,  as  said  above,  the  president  would  not  be  permitted  to  do." 

Trimble  v.  Reid,  19  Ky.  L.  Rep.  604;  Braley  v.  Powers,  92  Me.  203,  209.  "It 
is  not  always  necessary  to  prove  that  the  defendant  knew  that  the  facts  stated  by 
him  were  false.  'If  he  states  as  of  his  own  knowledge  material  facts  susceptible 
of  knowledge,  which  are  false,  it  is  a  fraud  which  renders  him  Hable  to  the  party  who 
relies  and  acts  upon  the  statement  as  true,  and  it  is  no  defense  that  he  believed  the 
facts  to  be  true.  The  falsity  and  fraud  consist  in  representing  that  he  knows  the  facts 
to  be  true  of  his  own  knowledge,  when  he  has  not  such  knowledge.'  (Litchfield  v. 
Hutchinson,  117  Mass.  195.)  And  in  Cole  v.  Cassidy,  138  Mass.  437,  it  was  held  that 
under  such  circumstances  the  defendant  would  be  liable,  although  he  believed  and 
had  reasonable  cause  to  believe  his  representations  to  be  true." 

Atlas  Shoe  Co.  v.  Bechard,  102  Me.  197,  203;  Phelps  v.  G.  C.  &  C.  R.  R.  Co., 
60  Md.  536  {cf.  Cahill  v.  Applegarth,  98  Md.  493);  Fisher  v.  Mellen,  103  Mass.  503; 
Chatham  Furnace  Co.  v.  Moffatt,  147  Mass.  403;  Weeks :;.  Currier,  172  Mass.  53,  55; 
Arnold  !>.  Teel,  182  Mass.  i,  4;  Adams  v.  Collins,  196  Mass.  422;  Aldrich  v.  Scribner, 
154  Mich.  23;  BuUitt  v.  Farrar,  42  Minn.  8  (see  also  Riggs  v.  Thorpe,  67  Minn.  217; 
Charles  P.  Kellogg  Co.  v.  Holm,  82  Minn.  416);  Sims  v.  Eiland,  57  Miss.  83,  85. 
"The  second  plea,  which  avers  in  substance  that  the  defendants  'honestly  believed' 
their  representation  to  be  true  when  they  made  it,  was  a  sufficient  answer  to  the  declara- 
tion, and  the  demurrer  to  it  was  properly  overruled.  The  replication,  that  the  defend- 
ants had  no  reasonable  ground  to  believe  that  their  representation  was  true  when  they 
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somewhat  confused  with  the  doctrine  that  if  no  reasonable  ground 
existed  for  the  statement,  it  is  evidence  of  fraud,  or  is  evidence 
enough  to  make  out  a  prima  facie  case  of  fraud ;  but  the  decisions 
in  Massachusetts  and  other  jurisdictions  here  reh'ed  on  certainly 
go  farther  than  this.  A  somewhat  more  subtle  line  of  reasoning, 
however,  may  be  suggested  by  those  who  believe  the  cases  on 
deceit  as  a  tort  are  in  the  main  consistent.  It  may  be  urged 
that  the  authorities,  including  Derry  v.  Peek,  are  agreed  that  a 
statement  made  "recklessly,  careless  whether  it  be  true  or  false,"  ^^ 

made  it,  is  an  argumentative  denial  that  they  did  believe  it,  for  one  cannot  believe 
what  he  has  no  reasonable  ground  to  believe.  .  .  .  The  only  question  is,  whether  a 
replication  traversing  the  plea  is  good.  Clearly  it  is."  (C/.  Vincent  v.  Corbett,  94 
Miss.  46). 

Phillips  V.  Jones,  12  Neb.  213;  Johnson  v.  Gulick,  46  Neb.  817,  821:  Gemer  v. 
Mosher,  58  Neb.  135,  154.  "The  defendants  in  the  present  suit,  who  as  directors 
attested  the  reports  made  by  the  Capital  National  Bank  to  the  comptroller  of  the 
currency,  by  such  act  vouched  for,  or  certified  to,  the  absolute  truthfulness  of  the 
statements  therein  contained,  and  not  that  the  report  was  correct  so  far  as  the  direc- 
tors knew  or  had  been  advised  by  the  proper  performance  of  their  duties  as  directors. 
The  means  of  information,  this  record  shows,  were  accessible  to  them.  It  was  their 
duty  to  know  whether  the  reports  were  correct  or  not." 

Tate  V.  Bates,  118  N.  C.  287;  Houston  v.  Thornton,  122  N.  C.  365,  373.  "There 
is  no  allegation  or  proof  that  these  defendants  were  guilty  of  fraud  or  had  actual 
knowledge  of  the  frauds,  or  that  they  knew  the  representations  iii  the  published 
reports  were  fraudulent.  On  the  contrary,  the  basis  of  the  action  is  that  these  defend- 
ants were  men  of  high  character,  who  would  not  participate  in  or  connive  at  fraud, 
and  for  that  very  reason  when  the  reports  of  the  bank  were  published,  the  plaintiff, 
relying  on  the  well-known  character  of  these  defendants,  trusted  implicitly  to  the  cor- 
rectness of  such  statements  and  was  misled,  to  her  damage  $1100,  into  buying  the 
eleven  shares  of  the  capital  stock  of  the  bank,  which  were  wholly  worthless,  and  en- 
tailed liability  on  her  besides.  It  is  no  answer  to  this  to  say  that  the  defendants  them- 
selves were  also  misled  as  to  the  condition  of  the  bank  and  suffered  loss.  They  had 
opportunity  to  know  the  true  condition  of  the  bank.  They  ought  to  have  known. 
It  was  their  duty  to  know.  They  should  not  have  permitted  statements  to  go  out  upon 
their  authority  as  to  the  condition  of  the  bank  which  were  untrue,  and  relying  upon 
which  the  plaintiff  was  led  into  loss.  It  may  be  a  hardship  upon  these  defendants,  but 
it  would  be  a  greater  hardship  upon  the  public  and  destructive  of  confidence  in  banks, 
if  directors  of  good  character,  whose  names  are  useful  in  drawing  patronage,  are  ab- 
solved from  responsibility  for  fraudulent  representations  whereby  the  public  are  duped 
and  defrauded,  because  such  directors  had  no  actual  knowledge  of  the  frauds  and 
did  not  participate  in  them.  'Ignorance  will  not  excuse  when  they  had  means  of 
knowledge.' " 

Whitehurst  v.  Life  Ins.  Co.,  149  N.  C.  273;  Howe  v.  Martin,  23  Okl.  561;  Bower 
V.  Fenn,  90  Pa.  359;  McCabe  v.  Desnoyers,  20  S.  Dak.  581;  Shea  v.  Mabry,  i  Lea 
(Tenn.)  319,  342;  Scale  v.  Baker,  70  Tex.  283;  Giddings  v.  Baker,  80  Tex.  308; 
Oneal  v.  Weisman,  39  Tex.  Civ.  App.  592;  Barclay  v.  Deyerle,  116  S.  W.  123  (Tex. 
Civ.  App.) ;   Krause  v.  Busacker,  105  Wis.  350. 

**  Lord  Herschell  in  Derry  v.  Peek,  14  App.  Cas.  337,  375. 
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is  fraudulent.  This  idea  was  expressed  by  Lord  Blackburn  in  the 
House  of  Lords  some  years  before  the  decision  of  Derry  v.  Peek: 
*'If  when  a  man  thinks  it  highly  probable  that  a  thing  exists,  he 
chooses  to  say  he  knows  the  thing  exists,  that  is  really  asserting 
what  is  false  —  it  is  positive  fraud."  ^^  Now  one  who  asserts  as  a 
fact  something  of  which  he  has  no  positive  knowledge,  not  only 
asserts  that  the  fact  is  as  he  states  —  something  which  he  may  well 
beheve  —  but  also  impHedly  that  he  knows  it  is  so  or  that  he  has 
an  adequate  basis  of  information.  If  this  is  not  true  Jie  is  asserting 
a  falsehood  as  much  as  if  he  did  not  believe  the  truth  of  his  express 
statement.^" 

This  line  of  reasoning  would  probably  be  accepted  by  most 
courts,  and  in  many  decisions  it  is  followed  under  one  mode  of  state- 
ment or  another  without  being  continued  to  the  inquiries  to  which 
it  naturally  leads,  namely.  Does  it  make  any  difference  that  the 
speaker  believes  that  he  has  knowledge  or  that  he  has  an  adequate 
basis  of  information  when  in  fact  he  has  not,  or  that  he  speaks 
believing  what  he  says  to  be  true,  but  without  much  reflection  and 
without  consciousness  of  the  paucity  of  his  information?  It  is  a 
merit  of  Derry  v.  Peek  that  the  House  of  Lords  at  least  makes  its 
position  clear.  In  its  view  these  inquiries  are  of  vital  importance. 
In  each  opinion  this  is  made  evident  —  perhaps  least  so  in  the 
elaborate  opinion  of  Lord  Herschell,  but  even  his  language  seems 
to  leave  no  doubt  that  he  believed  that  conscious  dishonesty  of  the 
defendant  must  be  shown. 

On  the  other  hand,  in  the  American  cases  cited  above  the  court 
proceeded  upon  the  theory  that  the  plaintiff  must  recover  if  the 
defendant  asserted  as  matter  of  his  own  knowledge  something 
which  in  fact  he  did  not  know,  or  for  which  he  had  no  reasonable 
basis  of  belief. 

In  some  jurisdictions  the  court  squarely  states  that  the  defend- 
ant is  Hable  for  the  consequences  of  a  positive  misstatement  of 
facts  as  to  which  he  ought  to  be  informed,  or  at  least  is  Kable  if 
he  had  no  reasonable  ground  for  beheving  the  truth  of  his  state- 
ment. In  others  the  same  principle  is  veiled  under  the  guise  of  a 
conclusive  presumption,  but  in  all  of  them,  under  the  rules  enun- 
ciated by  the  courts,  a  defendant  may  be  held  liable  though  in  fact 

*^  BrowTiIie  v.  Campbell,  5  App.  Cas.  925,  953. 
"  See  Pollock,  Fraud  in  British  India,  43. 
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he  honestly  believed  not  only  that  the  statement  that  he  made  was 
true,  but  also  that  he  knew  it  to  be  true.^^  In  some  of  the  cases 
cited  it  may  be  that  the  actual  facts  involved  did  not  require  so 
extreme  a  statement,  but  in  most  of  them  the  point  was  neces- 
sarily involved  in  the  decision  of  the  court.  In  Michigan  the  court 
has  gone  perhaps  as  far  as  anywhere  in  holding  a  defendant  liable 
for  innocent  misrepresentation.    It  is  broadly  laid  down 

"that  the  doctrine  is  settled  here,  by  a  long  line  of  cases,  that  if  there 
was  in  fact  a  misrepresentation,  though  made  innocently,  and  its  decep- 
tive influence  was  effective,  the  consequences  to  the  plaintiff  being  as 
serious  as  though  it  had  proceeded  from  a  vicious  purpose,  he  would 
have  a  right  of  action  for  the  damages  caused  thereby  either  at  law  or 
in  equity."  ^^ 

This  doctrine,  however,  has  been  later  so  far  limited  as  to  cover 
only  cases  where  the  profit  of  the  misrepresentation  enures  to  the 
benefit  of  the  defendant,  or  he  is  a  party  to  a  contract  with  the 
plaintiff  induced  by  the  misrepresentation.^^  No  such  limitation 
however  is  contained  in  the  provision  of  the  Cahfornia  Civil  Code :  ^ 

"A  deceit  within  the  meaning  of  the  last  section  is  either  ...  2.  The 
assertion,  as  a  fact,  of  that  which  is  not  true,  by  one  who  has  no  reasonable 
ground  for  believing  it  to  be  true." 

This  provision  has  been  adopted  in  identical  words  in  Montana,^^ 
North  Dakota,^^  and  South  Dakota."  But  it  wiU  be  observed  that 
under  such  a  statute  innocent  misrepresentation  must  be  at  least 
accompanied  by  carelessness  to  afford  a  cause  of  action. 

Undoubtedly  there  are  many  decisions  and  more  dicla  opposed 
to  the  authorities  which  have  just  been  cited,  but  there  is  certainly 

^^  In  other  jurisdictions,  as  in  New  York,  for  instance,  though  it  is  agreed  that 
making  a  statement  as  of  actual  knowledge  may  amount  to  a  fraud,  the  court  makes 
it  clear  that  this  can  only  be  when  the  defendant  not  only  does  not  in  fact  know  the 
truth  of  what  he  asserts,  but  is  conscious  that  he  does  not  know  it.  Hadcock  v.  Osmer, 
IS3  N.  Y.  604.  So  in  Corey  v.  Boynton,  82  Vt.  257.  This  accords  with  the  English 
doctrine. 

^2  Holcomb  V.  Noble,  69  Mich.  396,  citing  Baughman  v.  Gould,  45  Mich.  483; 
Converse  v.  Blumrich,  14  Mich.  109;  Steinbach  v.  Hill,  25  Mich.  78;  Webster  v.  Bailey, 
31  Mich.  36;  Starkweather  v.  Benjamin,  32  Mich.  305;  Beebe  i).  Knapp,  28  Mich.  53. 

^  Aldrich  V.  Scribner,  154  Mich.  23. 

"  Sec.  1 710,  2.  K  Civil  Code,  sec.  5073,  2. 

»  Civil  Code,  sec.  5388,  2.  "  Civil  Code,  sec.  1293,  2. 

28 


434  HARVARD  LAW  REVIEW. 

enough  authority  to  put  the  bench  and  bar  upon  inquiry  as  to  the 
intrinsic  merit  of  the  proposition  that  one  who  makes  a  positive 
statement  of  fact  in  regard  to  a  matter  about  which  he  may  reason- 
ably be  supposed  to  have  special  means  of  information,  and  makes 
the  statement  for  the  purpose,  or  apparent  purpose,  of  inducing 
another  to  enter  into  a  business  transaction,  is  liable  if  the  statement 
is  false. 

The  use  of  the  words  "fraud"  and  "deceit"  have  probably  exer- 
cised an  unfortunate  influence  in  the  development  of  the  law  on 
the  subject.  These  words  naturally  import  consciously  dishonest 
conduct  on  the  part  of  the  defendant.  Moreover,  the  difiiculty  in 
extending  the  limits  of  liability  beyond  cases  where  the  defendant 
is  consciously  dishonest  has  been  increased  by  the  objection  of 
modern  judges  and  lawyers  to  the  use  of  fiction  in  expressing  the 
law.  Conclusive  presumptions  are  not  now  much  favored,  and  such 
terms  as  "  constructive  fraud  "  and  ''  legal  fraud  "  share  the  disfavor 
into  which  conclusive  presumptions  of  fraud  have  fallen.  This 
disposition  is  certainly  not  to  be  quarreled  with.  It  is  better  to 
state  the  law  in  terms  which  will  give  rise  to  as  little  misunder- 
standing as  possible;  but  the  result  reached  by  means  of  fictitious 
statement  must  not  be  discarded  with  the  fiction  when,  as  has  com- 
monly been  the  case  with  fictions  in  the  law,  the  result  reached  is 
desirable  though  the  mode  of  statement  is  confusing. 

The  real  issue  which  should  be  discussed  is  thus  constantly  ob- 
scured by  the  terminology  of  the  subject.  The  real  issue  is  no  less 
than  this:  When  a  defendant  has  induced  another  to  act  by  repre- 
sentations false  in  fact  though  not  dishonestly  made,  and  damage 
has  directly  resulted  from  the  action  taken,  who  should  bear  the 
loss? 

In  considering  which  doctrine  is  the  better,  consideration  should 
be  given  chiefly  to  two  things.  First:  logical  consistency  with  it- 
self in  all  parts  of  the  law  governing  misrepresentation.  Secondly: 
the  inherent  justice  of  the  rule  proposed.  That  the  law  of  mis- 
representation as  laid  down  in  Derry  v.  Peek  is  hopelessly  incon- 
sistent with  the  law  governing  misrepresentation  when  relied  on 
as  the  basis  of  warranty  or  estoppel,  can  hardly  be  denied.  Ad- 
herence to  what  may  be  regarded  as  established  English  doctrine 
in  deceit,  estoppel,  and  warranty  is  absolutely  illogical,  and  with 
simplified  pleading  becomes  nearly,  if  not  quite,  impossible.     It 
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is  a  just  ground  of  reproach  to  the  law  if  a  harmonious  doctrine 
cannot  be  developed. 

The  inherent  justice  of  the  severer  rule  of  Uability  which  in  some 
cases  at  least  holds  a  speaker  liable  for  damages  for  false  repre- 
sentations, though  his  intentions  were  innocent  and  his  statements 
honestly  intended,  is  equally  clear.  However  honest  his  state  of 
mind,  he  has  induced  another  to  act,  and  damage  has  been  thereby 
caused.  If  it  be  added  that  the  plaintiff  had  just  reason  to  attribute 
to  the  defendant  accurate  knowledge  of  what  he  was  talking  about, 
and  the  statement  related  to  a  matter  of  business  in  regard  to  which 
action  was  to  be  expected,  every  moral  reason  exists  for  holding 
the  defendant  liable. 

The  precise  limits  of  liability  in  damages  for  honest  misrepre- 
sentation are  not  fixed  at  the  same  place  by  all  the  courts  which 
hold  that  such  liability  may  exist.  Two  qualifying  principles  may 
claim  some  support  in  authority  or  reason.  The  first  of  these  finds 
support  in  the  early  law,  in  the  dissenting  opinion  in  Pasley  v. 
Freeman,  and  in  sundry  expressions  in  modern  decisions,  as 
in  Michigan.^^  This  principle  would  confine  Uability  to  cases 
where  the  misrepresentation  was  made  to  induce  another  to  enter 
into  a  contract  with  the  person  making  the  misrepresentation,  and 
would  be  consistent  with  the  modern  law  of  seller's  warranty,  and 
indeed  would  find  its  chier  support  in  cases  relating  to  sales.  On 
the  other  hand,  the  principle,  though  not  inconsistent  with  most 
decisions  relating  to  the  implied  warranty  by  an  agent  of  his  author- 
ity, since  most  of  them  relate  to  cases  where  the  agent  purported 
to  enter  into  a  contract,  has  been  expressly  repudiated  by  the  House 
of  Lords  as  a  limitation  on  the  agent's  liability .^^  Further,  there  is 
no  such  limitation  to  liability  for  misrepresentation  created  by 
means  of  an  estoppel,  and  in  the  action  of  deceit  the  authority,  both 
of  courts  which  approve  of  Derry  v.  Peek  and  of  courts  which  do 
not,  gives  little  support  for  a  distinction  between  representations 
which  induce  a  contract  with  the  person  making  them  and  repre- 
sentations which  induce  a  contract  with  another  person,  or  indeed 
any  other  detrimental  action.  Nor  is  it  easy  to  see  on  logical  or 
ethical  grounds  why  such  a  distinction  should  be  made. 

The  second  quahfying  principle  suggested  is  that  no  liability 

^^  Aldrich  v.  Scribner,  154  Mich.  23. 

*'  Starkey  v.  Bank  of  England,  [1903]  A.  C.  114. 
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should  exist  if  there  was  reasonable  ground  for  believing  that  the 
statements  made  were  true.  This  amounts  in  effect  to  denying 
liability  unless  the  statement  was  made  negligently,  though  it  is 
not,  in  terms  at  least,  an  adoption  of  the  action  on  the  case  for 
negligence  for  carelessly  spoken  words.  A  court  might  indeed 
adopt  this  qualifying  principle  without  holding  doctrines  of  con- 
tributory negligence  applicable.  The  statutes  of  California  and 
other  states  cited  above  excuse  a  defendant  from  liabOity  if  he  had 
reasonable  ground  for  beHeving  his  statement  to  be  true.  A  sim- 
ilar doctrine  seems  to  exist  in  North  CaroUna.^°  It  is  certainly  by 
no  means  clear  that  the  courts  of  these  states  would  put  the  whole 
subject  on  the  footing  of  a  duty  to  use  reasonable  care  in  regard  to 
spoken  or  written  words. 

It  has,  however,  been  ably  urged  that,  subject  to  appropriate 
limitations,  an  action  on  the  case  for  negligence  is  properly  appli- 
cable to  misrepresentations  made  carelessly  but  not  dishonestly.^^ 
Doubtless  under  any  theory  of  UabiHty  which  excludes  dishonesty 
as  a  necessary  element  of  the  cause  of  action  it  will  generally  be 
found  that  a  defendant  who  is  held  liable  has  been  guilty  of  culpable 
negligence.  But  there  are  objections  to  throwing  the  whole  matter 
into  the  law  of  negligence,  and  treating  spoken  words  in  the  same 
way  that  acts  are  treated.  In  the  first  place,  the  law  of  Hability 
for  false  representations  has  grown  up  on  other  hues  than  the  law 
of  negligence.  There  is  a  violation  of  historical  continuity  in  forc- 
ing the  two  together.  This  should  not  be  an  insuperable  obstacle 
if  logic  and  practical  convenience  demanded  the  joinder,  but  this 
does  not  seem  true.  Neither  the  law  of  warranty  nor  that  of  es- 
toppel is  based  on  negligence,  so  that  no  general  consistency  of  the 
law  governing  misrepresentation  would  be  attained.  Furthermore, 
if  negligence  is  to  be  the  basis  of  hability  for  words  regarded  from 
the  standpoint  of  misrepresentation,  the  same  test  should  logically 
be  appUed  to  defamatory  words;  but  the  whole  law  of  defamation 
is  inconsistent  with  any  application  of  the  law  of  negligence  to 
either  spoken  or  written  words,  for  the  law  governing  defamation 
"is  not  a  law  requiring  care  and  caution  in  greater  or  less  degree, 
but  a  law  of  absolute  responsibility  qualified  by  absolute  excep- 

*"  See  cases  cited  in  note  47,  p.  431. 

^1  Judge  Smith,  14  Harv.  L.  Rev.  184,  cited  and  followed  in  Cunningham  v.  C.  R. 
Pease  Co.,  74  N.  H.  435. 
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tions."  ^^  It  is  also  an  objection  that  if  an  action  for  negligent  mis- 
representation as  such  were  permitted,  it  would  be  necessary  to 
limit  somewhat  arbitrarily  the  scope  of  the  action;  for  it  is  prob- 
ably true,  as  has  often  been  said,  that  to  hold  every  man  liable  for 
the  consequences  of  words  carelessly  spoken  would  be  to  impose 
a  degree  of  HabiUty  beyond  what  is  reasonable.  Again,  the  doc- 
trine of  contributory  negligence  would  be  troublesome  to  apply. 
Is  it  contributory  negligence  for  a  man  to  rely  on  what  he  is  told  by 
a  person  in  a  position  to  know,  and  to  fail  to  make  an  investigation 
for  himself  ?  Though  many  decisions  require  that  a  plaintiff  should 
not  have  been  too  foolish  in  beUeving  what  no  reasonable  man  in 
his  position  should  believe,  it  is  going  too  far,  both  in  reason  and 
on  the  authorities,  to  say  that  a  plaintiff,  unless  his  conduct  was 
not  wholly  irrational,  should  lose  his  rights  because  he  failed  to 
make  independent  investigation  and  believed  what  he  was  told. 
It  should  not  He  in  the  mouth  of  the  man  who  induced  his  reliance 
to  assert  that  the  reliance  was  negligent.^^  If  a  man  makes  a  state- 
ment in  regard  to  a  matter  upon  which  his  hearer  may  reasonably 
suppose  he  has  the  means  of  information,  and  that  he  is  speaking 
with  full  knowledge,  and  the  statement  is  made  as  part  of  a  business 
transaction,  or  to  induce  action  from  which  the  speaker  expects  to 
gain  an  advantage,  he  should  be  held  liable  for  his  misstatement. 
Such  a  principle  most  nearly  harmonizes  the  law  of  misrepresenta- 
tion in  its  various  aspects. 

To  avoid  misapprehension  it  should  be  added  that  where  a 
person  is  because  of  a  contract  of  employment  under  a  duty  to 
speak,  as  by  making  a  report  or  giving  an  opinion  as  an  expert, 
the  law  of  negligence  governs  his  Hability.  "  As  a  consequence  of 
his  contract  of  employment  the  law  throws  the  risk  of  his  state- 
ments upon  him  at  an  earher  point  than  it  would  do  otherwise. 
But  for  the  contract  he  would  not  be  Hable  for  statements  unless 
fraudulent,  or  for  advice  unless  dishonest."  ^^ 

The  idea  that  a  consciously  dishonest  state  of  mind  is  essential 
for  an  action  of  tort  for  deceit  leads  to  other  consequences  than 
decisions  that  the  statement  made  by  the  defendant  must  be  known 

«2  Pollock,  Torts,  8  ed.,  553  n.    See  also  Peck  v.  Tribune  Co.,  214  U.  S.  185. 
•*  Goodale  v.  Middaugh,  8  Colo.  App.  223,  231;  Gemer  v.  Mosher,  58  Neb.  135; 
Bower  v.  Fenn,  90  Pa.  359;  Krause  v.  Busacker,  105  Wis.  350. 
^*  Corey  v.  Eastman,  166  Mass.  279,  287,  per  Holmes,  J. 
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by  him  to  be  false.  For  instance,  if  the  defendant  makes  a  state- 
ment which  is  false  if  his  words  are  given  the  natural  meaning 
which  his  hearer  would  give  them,  but  which  are  true  if  taken  in 
some  unnatural  sense  which  he  himself  put  upon  them,  there  is  no 
dishonesty  in  the  defendant,  even  though  he  knew  that  the  facts 
did  not  accord  with  the  natural  meaning  of  his  words,  provided 
that  natural  meaning  did  not  occur  to  him.  Both  in  England  and 
in  Massachusetts  it  has  been  held  that  under  these  circumstances 
a  defendant  is  not  liable.^^ 

In  the  Massachusetts  decision  the  dissenting  opinion  of  Holmes,  J., 
in  which  Field,  C.  J.,  concurred,  is  a  very  effective  argument  against 
the  view  of  the  majority  of  the  court.  It  seems  odd  that  in  Massa- 
chusetts, where  it  has  been  held  since,  as  well  as  before,  the  decision 
in  question,  that  a  man  who  positively  asserts  as  facts  matters 
about  which  he  should  be  expected  to  know,  is  liable,  although  he 
thinks  he  knows,  it  should  also  be  held  that  a  man  who  asserts  what 
is  false,  and  what  he  knows  is  false,  if  his  words  be  taken  in  their 
natural  meaning,  may,  if  he  used  them  in  an  unnatural  sense,  prove 
this  and  so  escape  liability. 

There  seems  no  reason  whatever  for  not  holding  a  defendant  for 
the  natural  consequences  of  his  actions  when  the  question  involved 
relates  to  tort  as  well  as  when  it  relates  to  contract.  In  the  forma- 
tion of  contracts  the  parties  are  rightly  held  to  the  natural  mean- 
ing of  what  they  say.  It  can  only  be  the  idea,  induced  by  the  words 
"fraud"  and  "deceit,"  that  conscious  dishonesty  is  necessary  which 
can  have  brought  about  a  different  result  in  an  action  of  tort. 

In  England  the'  courts  have  gone  still  farther  in  consequence  of 
the  doctrine  that  a  guilty  state  of  mind  is  a  necessary  element  in 
order  to  make  the  defendant  Uable.  Both  in  Derry  v.  Peek  ^®  and 
in  Angus  v.  Clifford  ®^  the  court  held  that  no  recovery  could  be  had 
though  the  defendants  made  statements  which  were  untrue  and 
which  it  is  absolutely  impossible  to  suppose  they  did  not  know 
were  imtrue.  On  the  most  favorable  view  the  courts  simply  did 
not  think  that  the  untruth  was  beheved  to  be  of  any  importance 
by  the  defendants,  who  therefore  had  no  intent  to  defraud  if  that 

^  Deny  v.  Peek,  14  App.  Cas.  337;  Angus  v.  Clifford  [1891],  2  Ch.  449  (Ct.  App.) 
Nash  V.  Minnesota  Title  &  Trust  Co.,  163  Mass.  574. 
»  14  App.  Cas.  337. 
«  [1891]  2  Ch.  449  (Ct.  App.). 
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word  be  used  in  the  sense  naturally  given  to  it.  In  Derry  v.  Peek 
the  defendants  stated  that  their  company  had  a  right  to  use  steam 
motive  power  for  its  cars.  In  fact  the  defendant  directors  confi- 
dently expected  to  get  that  right,  but  that  all  of  them  supposed, 
or  could  have  supposed,  that  they  actually  had  it  is  incredible. 
Lord  Bramwell  alone  squarely  faced  and  justified  all  that  was 
involved  in  the^  decision  of  the  court.     He  said: 

"It  is  also  certain  that  the  defendants  knew  what  the  truth  was,  and 
therefore  knew  that  what  they  said  was  untrue.  But  it  does  not  follow 
that  the  statement  was  fraudulently  made.  ...  A  man  may  know  it 
[the  truth],  and  yet  it  may  not  be  present  to  his  mind  at  the  moment 
of  speaking;  or  if  the  fact  is  present  to  his  mind,  it  may  not  occur  to 
him  to  be  of  any  use  to  mention  it."  ^* 

So  in  Angus  v.  CHfford  the  defendant  stated  that  a  certain  pub- 
lished report  of  an  expert  on  the  company's  property  had  been 
made  for  the  directors.  In  fact  the  report  had  not  been  made  for 
the  directors,  but  for  the  promoters  who  sold  the  property  to  the 
company.  It  is  impossible  to  suppose  that  the  directors  did  not 
know  this.  Some  members  at  least  of  the  court  tried  to  rest  the 
case  on  the  ground  that  the  defendants  were  not  using  the  pub- 
Hshed  words  of  the  prospectus- in  the  natural  sense  in  which  the 
plaintiff  understood  them;  but  that  "made  for  the  directors"  can 
by  anybody  ever  have  been  supposed  to  mean  "made  for  some  one 
else"  is  absurd,  and  all  members  of  the  court  lay  stress  on  the  point 
that  the  defendants  did  not  regard  the  misrepresentation  of  fact 
as  "important."  If  conscious  dishonesty  on  the  part  of  the  defend- 
ant is  a  necessary  element  of  tort  for  misrepresentation  these  deci- 
sions are  right,  but  they  represent  a  distinctly  lower  standard  of 
moraUty  and  justice  than  the  contrary  decisions.^^  Moreover, 
the  standard  which  they  adopt  is  very  difficult  to  apply.  A  de- 
fendant who  is  charged  with  false  representations,  and  who  can 
escape  by  making  out  that  his  intentions  were  honest  though  his 
words  naturally  understood  were  false,  will  rarely  fail  to  testify 
to  his  own  honesty  of  intention.    The  issue  thus  raised  of  the  de- 

68  14  App.  Cas.  337,  348. 

6'  In  Grosh  v.  Ivanhoe  Land  Co.,  95  Va.  161,  the  vendor  of  town  lots  falsely  repre- 
sented that  railroads  and  other  enterprises  were  established  in  the  town.  He  was 
held  none  the  less  liable  because  he  believed  that  they  soon  would  be.  See  also  Whitio^ 
V.  Price,  169  Mass.  576. 
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fendant's  state  of  mind  is  difficult  to  try,  and  attempts  at  its  decision 
are  quite  as  likely  to  promote  perjury  as  justice. 

It  may  properly  be  urged  that  the  measure  of  damages  in  an 
action  for  deceit  differs  from  that  applicable  to  actions  for  breach 
of  warranty  or  to  actions  based  on  estoppel.  In  an  action  of  tort 
for  deceit  it  may  be  said  that  the  law  should  endeavor  to  place  the 
plaintiff  in  as  good  a  position  as  he  would  have  been  in  had  no  tort 
been  committed;  that  is,  if  the  plaintiff  had  not  entered  into  the 
bargain  at  all.  On  the  other  hand,  for  misrepresentation  which 
amounts  to  a  warranty  or  estoppel  the  defendant  is  compelled  to 
place  the  plaintiff  in  as  good  a  position  as  he  would  have  been  in 
had  the  misrepresentation  been  true.  Undoubtedly  this  difference 
in  theory  exists,  though  as  matter  of  fact  the  weight  of  authority  in 
this  country  gives  the  plaintiff  the  same  measure  of  damages  in 
tort  for  deceit  as  it  gives  for  breach  of  warranty. ''°  But  the  vital 
question  concerns  liability  and  not  the  measure  of  damages  for  it. 
If  it  be  granted  that  the  defendant  should  be  hable  for  honest  mis- 
representation to  the  extent  suggested,  it  is  of  httle  comparative 
importance  whether  the  liability  should  be  to  make  the  represen- 
tation good,  or  to  make  good  the  loss  incurred  by  reliance  upon  it. 
There  is  authority  for  either  way  of  dealing  with  the  liability. 

Samuel  Williston. 
Harvard  Law  School. 

70  See  Williston,  Sales,  sec.  613. 
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[Condiided.] 

III. 
Judicial  Review  in  Actions  for  Damages. 

o 

TT  7HENEVER  administrative  action  in  the  exercise  of  the 
^  ^  poHce  power  takes  the  form  of  the  issue  of  an  order  to  an 
individual,  he  may  by  prompt  petition  to  the  courts  secure  a 
judicial  ruHng  as  to  the  validity  of  the  administrative  command. 
The  same  possibility  of  relief  is  open  to  him  when  he  complains 
that  the  administration  denies  him  permission  to  take  some  action 
for  which  its  consent  is  necessary  under  the  law.  But  other  methods 
of  administrative  procedure  may  be  so  summary  that  an  action 
for  damages  affords  the  only  possible  means  of  relief.  And  wherever 
loss  has  actually  accrued  through  administrative  action,  money 
compensation  is  essential  to  complete  redress  for  any  official  wrong. 

A.    Liability  of  Public  Corporations. 

(i)  The  State.  —  No  action  can  be  maintained  against  the  state 
without  its  consent.  Even  where  a  statute  creates  a  court  of  claims 
with  jurisdiction  over  demands  against  the  state,  it  is  held  that 
the  state  is  not  made  a  debtor  by  the  unauthorized  acts  of  officers 
in  destroying  what  is  not  in  fact  a  nuisance.^  In  a  case  where  the 
court  declined  to  interfere  with  commissioners  in  appraising  the 
value  of  diseased  cattle  killed,  to  determine  the  compensation  due 
from  the  state  under  the  statute,  it  was  declared  that  if  healthy 
cattle  were  killed,  the  state  was  not  responsible .^ 

(2)  Municipalities.  —  Municipal  corporations  are  not  immune 
from  the  process  of  the  courts ;  but,  by  the  great  weight  of  author- 
ity, no  action  lies  against  a  municipality  for  the  wrongful  acts  of 

1  Houston  V.  The  State,  98  Wis.  481  (1898). 

2  Shipman  v.  State  Live  Stock  Commission,  115  Mich.  488  (1898). 
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its  officers  in  executing  police  ordinances.^  The  decisions  are  based 
upon  the  grounds  that  the  poHce  officers,  though  chosen  by  the 
city,  are  not  servants  of  the  municipahty,  but  general  officers,* 
and  also  that  the  city  is  exercising  the  poHce  power,  not  for  its 
benefit  or  interest  in  its  corporate  capacity,  but  for  the  pubUc 
good.^  No  liability  can  be  enforced  for  mere  wrongful  refusal  to 
issue  a  license,^  or  wrongful  revocation  of  a  hcense.^  But  in  some 
jurisdictions  municipaHties  are  held  liable  for  the  positive  tres- 
passes of  their  officers  in  enforcing  police  measures.^  Such  Uability 
is  sometimes  imposed  directly  by  statute.  The  question  whether 
property  destroyed  was  in  fact  a  nuisance  presents  itself  for  judicial 
cognizance  also  in  suits  under  statutes  making  a  city  or  county 
hable  for  damages  done  by  mobs.^ 


B.    Liability  of  Officers. 

(i)  Denial  of  Permission.  —  No  action  can  be  maintained  against 
an  officer  personally  for  his  failure  to  take  action  in  enforcing  the 
poHce  power,^*'  or  for  his  refusal  to  extend  permission  to  do  some 
act  for  which  a  hcense  is  required.  In  an  early  New  York  decision, 
where  action  was  brought  against  an  inspector-general  of  provisions 

'  Hand  v.  Philadelphia,  8  Pa.  Co.  Ct.  Rep.  213  (1890),  city  held  not  liable  for  act 
of  health  officer  in  removing  to  a  pest-house  a  person  not  in  fact  infected  with  small- 
pox. Plaintiff  had  already  recovered  damages  from  the  officer  personally;  but  the 
case  does  not  appear  to  have  been  appealed  to  a  higher  court.  Evans  v.  City  of 
Kankakee,  231  111.  223  (1907),  city  not  liable  for  negligent  fumigation  of  city  cala- 
boose by  its  officers. 

*  Beeks  v.  Dickinson  County,  131  Iowa.  244  (1906);  Valentine  v.  Englewood,  76 
N.  J.  L.  509  (1908). 

*  Boehm  &  Loeber  v.  Baltimore,  61  Md.  259  (1884);  Gilboy  v.  City  of  Detroit, 
115  Mich.  121  (1897). 

*  Butler  V.  City  of  Moberly,  131  Mo.  App.  172  (1908). 
'  Claussen  v.  City  of  Luveme,  103  Minn.  491  (1908). 

8  Mayor  v.  Mitchell,  79  Ga.  807  (1887).  In  Faucheux  v.  Town  of  St.  Martin- 
ville,  45  So.  600  (La.  1908),  it  was  held  error  to  dismiss  action  against  town  for  de- 
struction of  plaintiff's  house  by  order  of  the  corporation  and  mayor,  because  the 
town  is  primd-facie  liable  and  has  the  burden  to  prove  that  the  acts  of  its  agents  are 
wholly  ultra  vires.  Cf.  Sumner  v.  Philadelphia,  Fed.  Cas.  13,  611  (1873),  where  city 
was  held  liable  for  wrongful  detention  of  vessel  for  quarantine. 

*  Ely  V.  Board  of  Supervisors,  36  N.  Y.  297  (1867);  Brightman  v.  Bristol,  65  Me. 
426  (1876). 

^o  Whidden  v.  Cheever,  44  Atl.  908  (N.  H.  1897),  not  liable  to  landlord  for  refusal 
to  order  small-pox  tenant  transferred  to  a  pest-house. 
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for  condemning  certain  beef  as  unmerchantable,  Judge  Livingston 
declared  that 

"an  oflScer,  acting  under  a  commission  from  government,  who  is  en- 
joined by  law  to  the  performance  of  certain  things,  if  in  his  judgment 
or  opinion  the  requisites  therein  mentioned  have  been  complied  with, 
...  is  not  answerable  to  a  party,  who  may  conceive  himself  aggrieved 
for  an  omission  arising  from  mistake  or  mere  want  of  skill."  ^^ 

And  a  half  century  later  the  CaHfornia  court,  in  holding  that  the 
power  of  the  board  of  pilot  commissioners  was  quasi-judicial  and 
that  they  were  not  civilly  answerable  for  denying  a  Hcense,  an- 
nounced that  "whenever,  from  the  necessity  of  the  case,  the  law 
is  obliged  to  trust  to  the  sound  judgment  and  discretion  of  an 
officer,  pubHc  poHcy  demands  that  he  be  protected  from  the  con- 
sequences of  an  erroneous  judgment."  ^^  But  an  officer  may  be 
held  responsible  for  libel  or  slander  in  connection  with  his  dis- 
approval of  goods  inspected.^^ 

Actions  for  damages,  however,  are  usually  based  not  on  non-feas- 
ance, but  on  some  positive  action  which  results  in  actual  interference 
with  person  or  property.  But  the  personal  liability  of  those  who 
exercise  governmental  authority  does  not  follow  of  necessity  from 
the  fact  that  in  other  proceedings  their  action  might  be  modified  or 
annulled  by  the  courts.  A  legislator  may  vote  for  an  unconstitu- 
tional statute,  an  inferior  judicial  officer  may  issue  a  decree  which 
a  higher  court  will  later  reverse,  and  yet  neither  be  responsible  in 
damages  to  individuals  aggrieved. 

(2)  General  Regulations.  —  The  issue  of  general  regulations  by 
an  administrative  body  is  so  akin  to  the  exercise  of  legislative 
power,  that  those  who  issue  the  regulation  are  not  personally 
responsible  merely  for  having  cast  their  vote.^*  Few  would  venture 
to  exercise  the  discretion  vested,  at  the  risk  of  being  called  upon 
to  justify  their  action  in  a  thousand  suits  for  damages. 

But  the  immunity  given  to  those  who  issue  the  regulation  does 
not  leave  the  individual  without  remedy.    A  regulation  which  the 


"  Seaman  v.  Patten,  2  Caines  N.  Y.  Term  Rep.  312  (1805). 

1^  Downer  v.  Lent,  6  Cal.  94  (1856). 

^'  Hubbard  ;;.  Alleyn,  200  Mass.  166  (1908). 

"  Jones  V.  Loving,  55  Miss.  109  (1877);  Baker  v.  State,  27  Ind.  485  (1867),  semble. 
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courts  deem  improper  furnishes  no  protection  to  inferior  officials 
who  execute  it.^^ 

(3)  Special  Orders  and  Adjudications.  —  Where  the  administra- 
tive order  relates  to  an  individual  instance,  the  function  performed 
is  similar  to  that  commonly  entrusted  to  the  courts.  For  every 
special  order,  whether  based  on  conditions  peculiar  to  the  indi- 
vidual instance  or  common  to  the  general  class  to  which  it  belongs, 
involves  the  determination  that  the  concrete  case  falls  within  some 
general  rule. 

Shall  the  officers  who  exercise  this  power  receive  the  immunity 
accorded  to  the  judiciary? 

The  rule  in  favor  of  judicial  officers  is  deemed  necessary  to  pro- 
tect them  in  the  impartial  performance  of  their  duties,  that  they 
may  render  the  decision  they  deem  just  and  necessary,  without 
fear  of  the  consequences.  It  is  urged  that  the  same  considerations 
apply  to  administrative  officers  in  the  exercise  of  what  are  often 
termed  quasi-judicial  functions. 

In  dismissing  a  suit  against  a  meat  inspector  for  the  destruction 
of  fish  which  the  plaintiff  alleged  were  not  in  fact  unwholesome, 
the  court  said  that  the 

"powers  conferred  are  plainly  and  clearly  judicial.  .  .  .  The  officer 
exercising  such  a  power  is  within  the  protection  of  that  principle,  that 
a  judicial  officer  is  not  responsible  in  an  action  for  damages  to  any  one 
for  any  judgment  he  may  render,  however  erroneously,  negligently, 
ignorantly,  corruptly,  or  maliciously  he  may  act  in  rendering  it,  if  he 
act  within  his  jurisdiction."  ^^ 

In  a  similar  case  against  an  officer  for  killing  a  horse  which  the 
lower  court  had  found  was  not  in  fact  afflicted  with  glanders.  Judge 
Devens  declared  that  the  decision  of  the  officer  should  nevertheless 
"be  held  conclusive,  in  order  that  the  community  may  be  pro- 
tected, and  that  those  entrusted  with  the  execution  of  the  law  may 
safely  assume  the  responsibilities  imposed  upon  them."  ^'' 

But  this  was  in  a  dissenting  opinion.  And  the  former  case  has 
been  overruled.^^    So  that  the  broad  doctrine  enunciated  is  not  law. 

"  Little  V.  Barreme,  3  Cranch  (U.  S.)  170  (1804);  Tracy  v.  Swartwout,  10  Pet. 
(U.  S.)  80  (1836). 

«  Fath  V.  Koeppel,  72  Wis.  289  (i888). 

"  Miller  v.  Horton,  152  Mass.  540  (1891),  infra,  p.  448. 

"  Lowe  'J.  Conroy,  120  Wis.  151  (1904). 
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In  considering  the  liability  of  officers  for  the  execution  of  their 
own  decrees,  a  distinction  is  to  be  noted  between  two  methods  of 
administrative  enforcement.  It  may  be  direct  and  immediate, 
without  notice  to  persons  affected,  or  else  conditioned  on  non- 
compliance by  the  individual  with  some  order  specifically  brought 
to  his  attention.  In  the  former  case,  an  action  for  damages  affords 
the  only  access  to  the  courts;  in  the  latter,  upon  receipt  of  the 
order,  a  bill  may  be  filed  to  restrain  its  execution.  A  denial  of  the 
injunction  after  a  hearing  settles  the  question  of  the  characteristics 
of  the  property,  and  the  doctrine  of  res  adjudicata  prevents  the 
owner  from  offering  evidence  as  to  its  condition  in  an  action  for 
damages  against  the  officer.^® 

Where  the  owner  neglects  either  to  comply  with  the  order  or 
to  file  a  bill  to  enjoin  its  enforcement,  there  are  cases  which  on 
their  facts  sustain  the  proposition  that  in  a  subsequent  action  for 
damages,  he  cannot  question  the  correctness  of  the  administrative 
finding  of  fact  on  which  the  order  and  its  execution  are  based.  In 
Van  Wormer  v.  The  Mayor  ^^  the  board  of  health  tore  down  the 
house  of  the  plaintiff  after  he  had  disregarded  their  order  of  removal. 
In  the  subsequent  suit  for  damages  it  was  held  that  evidence  to 
show  that  there  was  in  fact  no  nuisance  was  properly  rejected,  as 
that  point  "had  been  adjudicated  by  the  proper  tribunal,  and  was 
not  in  issue  at  the  circuit."  In  Raymond  v.  Fish  ^^  the  owner  failed 
to  remove  certain  brush  as  ordered,  and  it  was  destroyed  by  the 
board.  Judgment  was  given  in  their  favor,  although  the  trial  court 
had  found  expressly  that  the  property  destroyed  was  not  the 
origin  or  a  producing  cause  of  disease. 

There  is  thus  authority  which  tends  to  establish  that  where 
administrative  execution  is  merely  a  substitute  for  action  required 
of  the  owner,  a  suit  for  damages  against  those  who  issue  the  order 
is  not  the  proper  proceeding  in  which  to  question  the  existence  of 
the  facts  on  which  it  is  based.  These  decisions  were  based  on 
broader  grounds  than  that  the  plaintiff  was  barred  by  his  failure 
to  seek  judicial  relief  in  the  interim  between  the  receipt  of  the 
order  and  the  invasion  of  his  property .^^    But  we  may  question 

19  Wheeler  et  al.  v.  City  of  Aberdeen  et  al.,  87  Pac.  1061  (Wash.  1906).  But  it  was 
held  error  to  dismiss  the  action,  since  it  was  open  to  the  plaintiffs  to  show  that  the 
defendants  had  acted  wantonly  and  beyond  the  necessities  of  the  situation. 

2»  IS  Wend.  (N.  Y.)  262  (1836). 

21  SI  Conn.  80  (1883).  22  See  infra,  p.  4Si. 
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the  broader  principles  enunciated,  and  yet  sustain  the  decrees  on 
the  doctrine  suggested.  For  it  would  seem  a  salutary  rule  which 
requires  the  owner  to  seek  the  aid  of  the  courts  before  the  mischief 
is  done,  and  while  the  property  is  still  in  existence  as  a  source  of 
evidence,  or  else  to  be  bound  by  the  administrative  determination. 
This  affords  to  the  officer  the  protection  essential  to  efficient  exe- 
cution of  the  law,  and  withholds  judicial  reHef  from  the  owner 
only  by  reason  of  his  prior  laches. 

Some  have  sought  to  sustain  Raymond  v.  Fish  and  Van  Wormer 
V.  The  Mayor,  not  on  the  ground  that  there  was  opportunity  for 
a  judicial  hearing  at  some  prior  time,  but  on  the  theory  that  the 
owner's  rights  were  adequately  protected  because  he  had  been 
accorded  a  hearing  before  the  administration.^^  In  Van  Wormer 
V.  The  Mayor  the  court  seems  to  assume  that  under  the  statute  a 
hearing  was  necessary,  and  finds  that  the  statute  had  been  sub- 
stantially though  not  technically  complied  with.  But  in  Raymond 
V.  Fish  no  hearing  seems  to  be  necessary  from  such  portions  of  the 
statute  as  are  quoted  in  the  opinion;  and  no  mention  of  such  neces- 
sity appears  in  the  discussion  of  the  court.  And  from  the  statement 
of  facts  it  appeared  that  no  hearing  had  been  accorded  as  to  the 
issue  of  the  particular  order  of  whose  enforcement  the  plaintiff 
complained.^*  But  the  granting  of  a  hearing  before  the  issue  of 
the  order  would  seem  to  be  immaterial,  if  the  basis  for  denying 
judicial  review  in  the  action  for  damages  is  the  prior  opportunity 
to  be  heard  in  judicial  proceedings  before  the  order  is  carried  into 
effect. 

(4)  Administrative  Execution.  —  Such  opportunity  is  of  course 
foreclosed  by  execution  not  preceded  by  notice  to  the  owner  to 
take  action  himself.  The  question  in  such  cases  is  squarely  pre- 
sented: is  a  judicial  hearing  necessary  ?  No  such  requirement 
exists  in  respect  to  the  accuracy  of  administrative  ascertainments 
of  value  for  purposes  of  taxation.  Assessors  are  accorded  the  same 
immunity  enjoyed  by  judicial  officers.  But  in  considering  the 
analogy  between  judicial  and  administrative  action,  it  is  to  be  noted 
that  in  judicial  proceedings  due  process  inexorably  requires  notice 
and  an  opportunity  to  be  heard.  These  are  also  prerequisite  to 
the  findings  of  assessors.     But  in  the  exercise  of  the  police  power, 

^  See  infra,  p.  451  et  seq. 
**  See  infra,  p.  452. 
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notice  and  a  hearing  before  the  administration  are  often  not  essen- 
tial.   In  such  instances  the  analogy  fails, 

(a)  In  absence  of  opportunity  to  he  heard.  —  The  law  is  clear,  there- 
fore, that  when  a  hearing  has  been  impossible  before  either  the 
administration  or  the  courts,  the  officer  who  has  destroyed  property 
must  establish  in  the  suit  for  damages  that  it  possessed  the  char- 
acteristics which  he  claims  to  have  found,  and  that  its  condition 
justified  his  action.^^ 

In  Lowe  v.  Conroy^^  the  Wisconsin  court  conceded  the  general 
principle  announced  previously  in  Fath  v.  Koeppel,^^  but  added: 

"The  facts  show  that  the  respondent's  private  property  rights  have 
been  unjustly  invaded  and  that  he  is  remediless  in  law  unless  those 
who  did  the  trespass  are  liable.  Under  such  circumstances  the  rule 
applies  that  even  quasi-judicial  officers  may  be  subject  to  a  personal 
liability,  since  the  discretion  in  which  such  officers  are  protected  must 
be  limited  to  the  line  where  their  acts  invade  the  private  property  rights 
of  another,  for  which  the  law  affords  no  redress  other  than  an  action 
against  the  one  actually  committing  the  trespass." 

In  Pearson  v.  Zehr^^  the  court  received  the  evidence  of  farmers 
and  others  not  veterinarians,  and  sustained  a  judgment  against 
members  of  the  Board  of  Live  Stock  Commissioners  for  killing 
horses  which  the  jury  found  did  not  in  fact  have  glanders,  saying 
that  unless  the  fact  of  glanders  exists,  the  slaughter  is  done  without 
authority  of  law,  although  the  board  acted  in  good  faith,  had 
reasonable  grounds  for  their  beHef,  and  had  made  an  honest  and 
careful  investigation. 

Thus  it  would  seem  that  the  opinions  of  experts  may  be  out- 
weighed by  the  conclusions  of  the  untrained,  and  that  those  who 
endeavor  honestly  and  carefully  to  perform  the  duties  entrusted 
to  them  by  law  to  protect  the  community  against  danger  may  be 
subject  to  the  findings  of  a  jury  with  respect  to  matters  frequently 
arousing  popular  passion  and  prejudice  hostile  to  the  enforcement 
of  the  law.^^ 

25  North  American  Cold  Storage  Co.  v.  Chicago,  infra,  p.  449;  Miller  v.  Horton, 
infra,  p.  448. 

»>  120  Wis.  151  (1904).  27  Supra,  p.  444-  "'  138  HI.  48  (1891). 

29  The  hardships  of  such  a  rule  and  the  consequent  danger  of  lax  and  ineffective 
administration  are  mitigated  in  many  jurisdictions  by  statutes  placing  on  the  public 
treasury  the  burden  of  the  expense,  in  some  instances  even  where  the  property  de- 
stroyed is  admittedly  noxious. 


448  HARVARD  LAW  REVIEW. 

The  cases  are  based  on  two  grounds:  the  limited  jurisdiction 
vested  in  the  administration;  and  the  impossibility  of  interfering 
with  property  unless  the  owner  has  somehow,  somewhere,  the 
opportunity  to  offer  evidence  as  to  its  condition. 

The  rule  is  universal  that  officers  are  personally  liable  for  acts 
in  excess  of  jurisdiction.  The  difficulty  Hes  in  ascertaining  the 
jurisdictionary  fact:  fish,  or  unwholesome  fish;  horses,  or  horses 
with  glanders.  The  cases  have  arisen  in  the  absence  of  express 
statutory  provision  that  the  finding  of  the  board  should  be  conclu- 
sive. In  Pearson  v.  Zehr  the  court  declared  that  unless  the  fact  of 
glanders  exists,  the  slaughter  is  done  without  authority  of  law. 
In  Miller  v.  Horton^"  the  majority  held  that  the  statute  gave  no 
authority  unless  the  horse  in  fact  had  glanders;  and  they  pro- 
ceeded on  the  not  unusual  assumption  that  the  fact  is  necessarily 
what  is  determined  to  be  true  in  judicial  proceedings.  The  minority, 
on  the  other  hand,  were  of  opinion  that  the  intention  of  the  legis- 
lature was  that  the  right  of  any  agent  the  commissioners  might 
employ  should  rest,  not  on  the  fact  that  the  animal  was  actually 
affected  with  glanders,  but  on  the  administrative  finding  and 
condemnation. 

This  interpretation  raises  the  question  of  constitutionality. 
The  minority  urged  that  the  legislature  might  consider  that  self- 
protection  required  the  immediate  killing  of  all  horses  which  a 
competent  board  deemed  infected,  whether  they  were  so  or  not, 
and  that  innocent  horses  killed  as  a  sacrifice  to  necessary  self- 
protection  need  not  be  paid  for.  Judge  Holmes  answered  vaguely 
enough  that  self-protection  requires  only  what  is  actually  neces- 
sary, and  not  all  that  may  reasonably  be  beheved  to  be  necessary. 
But  he  added  that  on  that  point  the  court  expressed  no  opinion, 
because  in  the  actual  case,  actual  necessity  required  only  the 
destruction  of  infected  horses,  and  that  was  all  the  legislature 
purported  to  authorize.  His  opinion  was  indicated,  however,  by 
the  observation  that 

"had  the  statute  declared  in  plain  terms,  that  such  healthy  animals  as 
should  be  killed  by  mistake  for  diseased  ones  would  not  be  paid  for, 
we  should  deem  it  a  serious  question  whether  such  provision  could  be 
upheld." 

•0  152  Mass.  540  (1891). 
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Any  possible  dispute  must  be  considered  settled  since  the  decla- 
ration of  the  Supreme  Court  that  the  statutes  vesting  power  sum- 
marily to  destroy  food  without  giving  the  owner  a  chance  to  be 
heard  as  to  its  condition  can  be  sustained  only  because  the  deter- 
mination of  the  officials  and  the  action  taken  thereon  does  not 
bind  the  owner  as  to  the  quahty  of  the  article  destroyed,  and  that 
it  remains  open  for  him  in  a  subsequent  suit  against  the  officials 
to  introduce  evidence  of  the  actual  condition  of  the  food.^^ 

It  may  therefore  be  taken  as  established  that  not  even  a  statu- 
tory prohibition  of  judicial  review  would  preclude  the  courts  from 
examining  the  correctness  of  administrative  findings  in  ex  parte 
proceedings,  where  condemnation  is  followed  by  immediate  and 
summary  destruction. 

But  judicial  censorship  is  applied  with  less  severity  to  determina- 
tions resulting  only  in  some  temporary  restraint  of  personal  liberty 
or  some  minor  interference  with  property.  An  officer  is  not  liable 
in  damages  for  removing  a  person  afflicted  with  leprosy  to  a  pest- 
house,  although  such  action  exceeds  the  necessities  of  the  situation 
and  would  be  en  joined. ^^  It  seems  also  that  there  would  be  no 
liabiUty  for  removing  one  to  a  pest-house  where  the  symptoms 
were  not  in  fact  those  of  a  contagious  disease.  In  Brown  v.  Purdy  ^ 
it  is  said  obiter: 

"If  there  was  any  case  for  his  judgment,  or  any  fact  of  appearance  or 
symptom  as  to  which  a  question  of  small-pox  or  not  could  arise,  his 
determination  was  final  as  to  the  legality  or  propriety  of  removal." 

And  in  two  recent  cases,  officers  who  confined  to  their  homes  and 
quarantined  persons  erroneously  assumed  to  be  afflicted  with  a 
contagious  disease  were  held  not  personally  liable  in  damages.'* 
In  the  New  Jersey  decision  there  was  invasion  of  property  rights 
as  well  as  of  personal  Hberty,  for  the  plaintiff  complained  of  fumi- 
gation as  well  as  restraint. 

In  Miller  v.  Horton  the  minority  argued  from  an  earher  decision 
which  held  that  the  legislature  might  order  all  imported  rags  to 
be  disinfected,   not  because   all  were  infected,   but  because   the 

"  North  American  Cold  Storage  Co.  v.  Chicago,  211  U.  S.  306  (1908).  See  24 
Harv  L.  Rev.  ^36.  '^  ^irk  v.  Wyman,  83  S.  C.  372  (1909),  semhle. 

»  8  N.  Y.  St.  Reporter  143  (1886). 

•*  Beeks  v.  Dickinson  County  et  al.,  131  Iowa  244  (1906);  Valentine  v.  Englewood, 
76  N.  J.  L.  509  (1908),  infra,  p.  454. 
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danger  was  too  great  to  permit  of  discrimination,^^  that  it  could 
make  a  similar  order  with  respect  to  the  killing  of  all  horses  which 
a  respectable  board  should  deem  to  be  so  infected.  Judge  Holmes 
answered  by  suggesting  that  there  was  an  important  distinction  in 
degree  at  least,  between  regulating  the  precautions  necessary  to 
be  taken  in  keeping  property,  and  in  ordering  its  destruction. 
.  And  he  had  previously  observed  that  difference  of  degree  is  one 
of  the  distinctions  by  which  the  right  to  exercise  police  power  is 
determined.^^ 

In  other  exercises  of  governmental  power  affecting  property,  the 
only  administrative  findings  in  ex  parte  proceedings  held  not  sub- 
ject to  review  are  those  adjudged  to  relate,  not  to  the  taking  of 
property,  but  to  the  granting  or  denial  of  some  privilege  completely 
within  the  power  of  the  government  to  confer  or  to  withhold.^^ 
And  in  such  instances  there  is  usually  opportunity  to  question  the 
administrative  decision  in  the  courts  and  obtain  reUef  on  such 
other  grounds  as  may  be  open,  before  the  official  action  has  pro- 
duced irreparable  injury. 

(b)  After  a  hearing.  —  When  the  owner  cannot  offer  his  evidence 
before  the  administration,  he  may  offer  it  in  the  courts.  Some- 
where there  must  be  a  hearing.  Frequently  the  administration 
grants  a  hearing,  j  But  the  owner  who  is  dissatisfied  with  its  con- 
clusions from  the  evidence  presented  may  prefer  to  submit  the 
evidence  to  court  and  jury. 

Most  statutes  which  permit  summary  execution  without  first 
giving  the  owner  an  opportunity  to  take  action  himself,  provide 
also  that  the  administrative  decision  may  be  reached  upon  inspec- 
tion without  hearing  testimony.  For  the  necessity  which  pro- 
hibits postponement  of  execution  after  action  has  been  determined 
upon,  will  usually  forbid  the  delay  involved  in  granting  a  hearing 
before  reaching  a  decision.  Conversely,  the  statutes  which  require 
a  hearing  before  reaching  a  conclusion  usually  permit  administra- 
tive execution  only  in  default  of  action  by  the  owner.  So  that  the 
decisions  in  suits  for  damages  which  have  been  assumed  to  deny 
the  right  of  judicial  review  of  conclusions  of  fact  reached  by  an 

**  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  523  (1887). 
»8  Rideout  v.  Knox,  148  Mass.  368  (1889). 

"  Buttfield  V.  Stranahan,  192  U.  S.  470  (1904);  Public  Clearing  House  v.  Coyne, 
194  U.  S,  497  (1904). 
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administrative  body  after  a  hearing  are  instances  where  notice  to 
abate  preceded  the  abatement  of  the  administration. 

This  point,  however,  has  not  been  noted  by  the  courts;  and 
some  of  the  principles  declared  are  broad  enough  to  apply  to  admin- 
istrative decisions  executed  without  notice.  With  respect  to  ex 
parte  determinations,  the  doctrine  is  clearly  opposed  to  the  over- 
whelming weight  of  authority.  It  remains  to  be  inquired  whether 
it  obtains  with  respect  to  determinations  reached  after  a  hearing. 

Van  Wormer  v.  The  Mayor '^  was  not  decided  by  the  court  of 
last  resort,  and  the  opinion  cites  no  authorities.  Its  declaration 
that  in  an  action  of  trespass  evidence  to  show  there  was  in  fact 
no  nuisance  was  properly  rejected,  must  compete  with  a  dictum  of 
the  Court  of  Appeals  some  sixty  years  later  to  the  effect  that  "no 
decision  of  a  board  of  health,  even  if  made  on  a  hearing,  can  conclude 
the  owner  upon  the  question  of  nuisance."  '^ 

In  Raymond  v.  Fish  ^^  the  court  propounded  this  question: 

"Does  the  statute  confer  upon  the  board  of  health  the  right  to  deter- 
mine conclusively  in  any  case  what  are  nuisances  and  sources  of  filth 
which  endanger  the  health  of  the  inhabitants,  so  that  if  they  act  in 
good  faith  and  merely  err  in  judgment,  the  statute  will  justify  the  act 
done  although  the  property  of  a  tliird  party  may  be  destroyed  ?  " 

The  affirmative  answer  is  deduced  by  the  reasoning  that  since  any 
private  citizen  may  abate  what  is  in  fact  a  nuisance  which  does 
him  harm,  if  the  statute  gives  the  officers  no  additional  protection 
it  accomplishes  nothing  by  its  enactment.  It  was  held,  therefore, 
that  the  statute  meant  to  give  the  board  power  to  decide  the 
matter  conclusively  in  the  apparent  necessities  of  the  case.^  But 
the  immunity  accorded  by  the  decision  was  confined  to  "seemingly 
extreme  cases,"  where  there  is  "reasonable  ground  to  believe  that 
inomediate  action  is  necessary"  and  "reasonable  ground  to  believe 
the  supposed  nuisance  to  be  one  in  fact." 

"  Supra,  p.  445. 

"  Health  Department  v.  Trinity  Church,  145  N.  Y.  32  (1895).  See  24  Harv.  L, 
Rev.  334. 

"  Supra,  p.  445. 

**  "  The  statute  does  not  mean  to  destroy  property  which  is  not  in  fact  a  nuisance, 
but  who  shall  decide  whether  it  is  so?  All  legal  investigations  require  time  and  cannot 
be  thought  of.  If  the  board  of  health  are  to  decide  at  their  peril,  they  will  not  decide 
at  all.  ...  It  would  seem  absolutely  necessary  to  confer  upon  some  constituted  body 
the  power  to  decide  the  matter  conclusively,  and  to  do  it  summarily,  in  order  to  accom- 
plish the  object  the  statute  had  in  view.    We  think  this  has  been  done." 
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The  decision  does  not  purport  to  be  based  on  the  fact  that  a 
hearing  was  given.  The  discussion  throughout  the  opinion  is 
equally  applicable  to  summary  destruction  without  prior  hearing. 
The  positions  taken  seem  squarely  opposed  to  those  advanced  by 
the  majority  in  Miller  v.  Horton.'*^  The  decisions  are  to  be  dis- 
tinguished by  the  fact  that  in  Raymond  v.  Fish  the  administrative 
execution  was  preceded  by  notice,  rather  than  that  before  reach- 
ing the  determination  on  which  the  execution  was  based  a  hearing 
was  there  accorded  which  was  absent  in  Miller  v.  Horton.  For 
the  only  hearing  in  Ra3miond  v.  Fish  was  on  July  i6  with  respect 
to  an  order  issued  on  August  15,  and  rescinded  on  August  24. 
On  December  8  the  board  took  up  the  matter  again  and  voted  to 
require  owners  to  remove  their  brush  before  December  25.  But 
plaintiff  had  no  notice  of  this  contemplated  action  and  no  knowl- 
edge of  it  until  four  days  after  it  was  taken.  After  September  i 
the  malady  ceased  to  be  epidemic;  so  that  the  owner,  if  granted 
a  hearing  as  to  the  issue  of  the  second  order,  would  doubtless  have 
urged  other  considerations  than  those  presented  five  months  pre- 
viously. In  Miller  v.  Horton  the  plaintiff  knew  of  the  examination 
of  his  horses,  and  notified  those  who  came  to  kill  them  that  sur- 
geons employed  by  him  had  found  no  trace  of  glanders  or  other 
disease;  whereupon  action  was  postponed  until  after  further  con- 
sultation with  the  commissioners.  But  in  that  case  the  court 
looked  not  at  what  was  actually  done,  but  at  what  would  have 
been  permitted  under  the  statute.  So  far  as  appears  from  such 
portions  of  the  statute  as  are  set  forth  in  the  opinion  of  Raymond 
V.  Fish,  the  board,  though  required  to  notify  the  owner  to  abate 
within  some  time  set,  was  not  obHged  to  give  him  any  opp>ortunity 
to  be  heard  before  the  issue  of  the  order.  In  assessing  property 
for  taxation,  a  hearing  must  be  given  not  as  a  matter  of  grace  or 
favor,  but  must  be  a  right  secured  by  the  statute.^ 

j^  *2  Supra,  p.  448. 
^  Stuart  V.  Palmer,  74  N.  Y.  183  (1873).  This  case  is  cited  in  a  dictum  in  People 
V.  Board  of  Health,  142  N.  Y.  i  (1893),  to  show  that  the  same  rule  applies  to  exer- 
cises of  the  police  power.  The  court  observes  that  before  a  final  and  conclusive  deter- 
mination could  be  made  as  to  the  existence  of  a  nuisance,  "  the  party  proceeded  against 
must  have  a  hearing  not  as  a  matter  of  favor,  but  as  a  matter  of  right,  and  the  right 
to  a  hearing  must  be  found  in  the  act."  The  intimation  that  under  such  circum- 
stances the  administrative  fiat  could  not  be  questioned,  contrasts  strangely  with 
another  observation  in  the  same  opinion  to  the  effect  that  "if  the  decisions  of  these 
boards  were  final  and  conclusive,  even  after  a  hearing,  the  citizen  would  in  many  cases 
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The  only  authority  cited  in  Raymond  v.  Fish  for  the  point  de- 
cided is  a  dictum  in  Salem  v.  Eastern  R.  R.  Co.,**  which  suggested 
that  though  the  determination  is  not  conclusive  in  an  action  against 
the  owner  for  the  expense  of  abatement,  the  board  to  whom  the 
determination  was  confided  are  protected  by  it  and  may  safely 
rely  upon  its  vahdity  for  their  defense.  But  that  case  related  to 
the  alteration  and  improvement  of  property,  not  to  its  destruction; 
the  statute  under  which  the  board  acted  made  no  provision  for 
notice  and  hearing;  and  in  Miller  v.  Horton,  a  later  decision  of 
the  same  court,  the  dictum  was  expressly  disapproved.^^ 

In  Raymond  v.  Fish  the  constitutionaHty  of  the  interpretation 
put  upon  the  statute  is  asserted  rather  than  discussed.  In  speaking 
of  the  common-law  right  of  one  assailed  to  kill  in  self-defense, 
though  the  apparent  necessity  is  not  an  actual  one,  the  court 
queries: 

"If  life  may  be  protected  by  destroying  life,  when  apparently  necessary 
but  not  so  in  fact,  may  not  life  be  protected  by  destroying  property 
when  apparently  necessary  though  afterwards  discovered  not  so  in 
fact?" 

This  analogy  seems  hardly  apposite.  No  health  officer  is  put 
on  trial  for  his  Hfe  for  murdering  a  horse  or  for  destroying  brush. 
The  apparent  necessity  which  in  prosecutions  for  homicide  re- 
lieves the  slayer  from  criminal  responsibihty  might  not  be  deemed 
sufficient  to  excuse  him  from  paying  damages  to  the  estate  of  the 
deceased  for  his  error  of  judgment. 

The  reasoning  employed  in  Beeks  v.  Dickinson  County  et  al.,'^ 
which  held  a  health  officer  immune  from  liabiHty  for  having  quar- 
antined a  person  not  in  fact  infected  with  a  contagious  disease,  is 
likewise  unsatisfactory.    The  court  says: 

hold  his  property  subject  to  the  judgments  of  men  holding  ephemeral  positions  in 
municipal  bodies  and  boards  of  health,  frequently  uneducated  and  generally  unfitted 
to  discharge  grave  judicial  functions."    See  24  Harv.  L.  Rev.  340. 

<4  98  Mass.  431  (1868). 

^  Judge  Holmes  says:  "The  remark  is  obiter,  and  it  is  doubtful  perhaps,  on  reading 
the  whole  case,  whether  it  means  that  the  determination  would  protect  them  in  an 
action  for  damages,  where  the  statute  provides  no  compensation  for  property  taken 
which  is  not  in  fact  a  nuisance.  To  give  it  such  effect  as  a  judgment  merely  would 
be  inconsistent  with  the  point  decided  and  with  Brigham  v.  Fayerweather,  140  Mass. 
II." 

**  131  Iowa  244  (1906),  supra,  p.  449. 
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"It  is  the  modern  tendency  of  judicial  opinion  to  hold  that  the  public 
health  is  the  highest  law  of  the  land.  .  .  .  This  board  of  health  was 
the  creation  of  the  statute  and  its  paramount  duty  was  to  protect  the 
public  health;  its  duty  then,  was  to  the  public  and  not  to  any  indi- 
vidual member  thereof,  except  to  act  honestly  and  without  design  to 
injure  him.  If  a  health  officer  fails  to  do  his  duty,  no  individual  may 
complain,  for  the  duty  is  public  and  the  officer  is  not  charged  with  any 
individual  duty  to  any  particular  person.  If  there  be  no  hability  for  an 
omission  of  pubHc  duty,  it  would  seem  to  follow  without  question  that 
an  erroneous  performance  should  not  subject  the  officer  to  personal 
liability.  It  may,  it  is  true,  cause  an  injury  to  the  individual,  but  it  is 
not  a  wrong  because  the  officer  owes  the  individual  no  duty  beyond 
what  we  have  already  stated."  *^ 

But  the  court  blinds  its  eyes  to  the  wide  distinction  between  the 
absence  of  a  positive  duty  to  an  individual  with  respect  to  some 
service  that  may  be  claimed  only  by  the  public,  and  the  absence 
of  the  negative  duty  owed  to  all  individuals  by  all  individuals, 
whether  private  citizens  or  officers,  not  to  invade  legally  pro- 
tected rights. 

But  though  present  authority  may  not  sustain  the  proposition 
that  finality  is  to  be  accorded  to  administrative  decisions  whether 
certain  property  is  obnoxious  to  the  police  power,  the  courts  are 
tending  towards  sustaining  legislative  declarations  to  that  effect. 

In  Valentine  v.  Englewood  ^^  the  statute,  as  quoted  in  the  opinion, 
provided  that  "no  suits  should  be  maintained  against  the  board  or 
its  agents  to  recover  damages  for  proceedings  to  abate  and  remove 
a  cause  of  disease,  unless  it  should  be  shown  that  the  cause  of 
disease  did  not  exist,  was  not  hazardous  or  prejudicial  to  the  public 
health,  and  that  the  board  acted  without  reasonable  and  probable 
cause  to  believe  that  such  cause  was  in  fact  prejudicial  and  haz- 

*"  The  opinion  puts  strongly  the  argument  of  public  necessity:  "It  is  unfortunate 
that  any  individual  should  suffer  loss  because  of  a  mistake  as  to  the  existence  of  a 
dangerous  disease,  and  yet  the  welfare  of  the  public  is  of  such  paramount  importance 
that  a  rule  should  not  be  established  which  will  have  the  necessary  effect  of  increas- 
ing the  pubhc  danger.  If  health  oflScers,  acting  in  perfect  good  faith  and  as  their 
judgment  dictates,  are  held  liable  for  a  mistake  in  judgment,  the  effect  upon  the 
public  health  cannot  be  doubted.  ...  If  civil  liability  is  to  be  imposed  because  of 
a  quarantine  which  is  later  proved  unnecessary,  the  danger  to  the  public  will  be  greatly 
enhanced,  and  the  effectiveness  of  the  statute  greatly  impaired.  We  do  not  feel  like 
announcing  such  a  rule,  nor  do  we  believe  justice  to  the  individual  requires  it." 

«  76  N.  J.  L.  509  (1908). 
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ardous  to  the  public  health."  The  language  is  susceptible  of  two 
interpretations.  It  might  be  argued  that  it  indicates  a  distinction 
between  the  existence  of  a  source  of  disease  and  the  possibility  of 
hazard  from  such  source.  A  swamp  with  typhoid  germs  might 
be  deemed  a  source  of  disease,  and  yet  be  so  situated  that  it  was 
not  in  fact  hazardous.  It  would  follow,  then,  that  since  the  statute 
relates  reasonable  cause,  not  to  the  behef  in  the  existence  of  the 
source  of  disease,  but  to  the  behef  in  the  possibihty  of  hazard, 
it  means  to  allow  suit  even  where  a  source  of  disease  exists,  if  the 
plaintiff  can  estabhsh  "that  the  board  acted  without  reasonable 
and  probable  cause  to  believe  such  cause  was  in  fact  prejudicial 
and  hazardous  to  the  pubUc  health."  On  the  other  hand,  it  may 
be  urged  that  since  the  purpose  of  the  statute  was  to  limit,  not  to 
vest  a  right  of  action,  and  its  language  in  specifying  exceptions 
to  the  hmitation  on  the  right  to  sue  is  cumulative  and  not  in  the 
alternative,  that  it  means  to  condition  the  right  of  the  plaintiff 
not  only  on  showing  that  no  source  of  disease  existed,  but  on 
estabHshing  further  that  the  board  had  no  reasonable  grounds  to 
beheve  that  the  alleged  source  was  in  fact  hazardous.  Where  the 
alleged  source,  if  it  existed,  was  necessarily  hazardous,  this  would 
require  him  to  show  the  absence  of  reasonable  grounds  for  behev- 
ing  that  the  alleged  source  was  one  in  fact. 

In  the  case  before  the  court,  if  any  cause  of  disease  existed,  it 
was  necessarily  hazardous.  Damages  were  sought  for  quarantin- 
ing the  plaintiff  on  the  mistaken  assumption  that  his  daughter 
had  scarlet  fever.  The  trial  judge  had  nonsuited  the  plaintiff, 
and  the  higher  court  conceded  that  his  ruHng  could  not  be  vindi- 
cated if  the  actual  existence  of  the  disease  was  essential  to  the 
justification  of  the  defendants.  The  issue  joined  upon  the  plead- 
ings was  only  whether  there  was  reasonable  and  probable  cause  to 
beheve  that  the  symptoms  were  those  of  the  disease,  but  the  court 
said:  "It  would  be  taking  too  narrow  a  view  of  the  case  to  decide 
it  upon  this  question  of  pleading  only.  We  prefer  to  rest  the  deci- 
sion on  broader  grounds."  Without  analysis  the  statute  was  inter- 
preted as  follows: 

"What  our  legislature  has  done  in  the  Health  Act  is  in  substance  to  say 
that  anything  which  may  possibly  be  a  cause  of  disease  is  subject  to  the 
regulations  of  the  board  of  health,  when  that  board  has  reasonable  cause 
to  believe  that  it  is  in  fact  a  cause  of  disease.  .  .  .  The  legislature  has 
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itself  undertaken  in  effect  to  make  a  nmsance  of  what  the  board  of 
health  shall,  upon  reasonable  and  probable  cause,  determine  to  be  a 
cause  of  disease." 

The  statute  thus  construed  was  held  to  distinguish  the  case  at 
bar  from  Miller  v.  Horton,^^  Lowe  v.  Conroy/"  and  Pearson  v. 
Zehr.^^  Its  constitutionality  was  sustained  on  the  analogy  of  Train 
V.  Boston  Disinfecting  Co./^  and  the  general  principles  of  public 
welfare  and  necessity.  After  referring  to  decisions  sustaining 
statutes  requiring  an  eight-hour  law  for  laborers,  compelHng  vac- 
cination, and  declaring  places  where  liquors  are  sold  to  be  nuisances, 
the  opinion  says: 

"These  cases  are  but  illustrations  of  the  extent  to  which  the  highest 
tribunal  has  gone  in  vindication  of  the  principle  that  the  individual 
must  yield  somewhat  of  his  personal  rights  to  society  in  return  for  the 
benefits  of  society  which  he  enjoys.  We  think  it  not  unreasonable  to 
require  him  in  a  case  hke  the  present  to  depend  for  redress  upon  the 
sense  of  justice  of  the  public,  rather  than  upon  the  right  of  action  against 
public  ofl&cers  who  have  acted,  as  they  thought,  for  the  public  weal  in 
a  matter  of  public  duty." 

Though  the  court  distinguishes  the  case  at  bar  from  Miller  v. 
Horton^  by  reason  of  the  statute,  it  disagrees  with  the  doctrine 
of  the  Massachusetts  court  that  in  the  absence  of  any  statute  the 
board  has  no  jurisdiction  unless  a  cause  of  disease  actually  exists. 
It  is  said  to  be  enough  if  the  matter  is  colorably,  though  not  really 
within  their  jurisdiction.  With  telling  force  Judge  Swayze  points 
out  that  Miller  v.  Horton  and  similar  cases  cannot  be  distinguished 
on  the  ground  of  excess  of  jurisdiction  from  the  many  instances  in 
other  exercises  of  governmental  power,  where  administrative  officials 
are  held  exempt  from  suit  when  called  upon  to  act  judicially. 

'Tf  a  postmaster-general,  or  a  postmaster  or  a  collector  of  a  port,  or 
an  assessor  of  taxes  are  to  be  immune  when  their  error  of  judgment 
causes  the  loss  of  another's  liberty  or  property,  we  think  a  board  of 
health  is  entitled  to  a  like  immunity.  A  justice  of  the  peace  is  immune 
if  he  acts  in  a  matter  colorably  within  his  jurisdiction.  The  imderlying 
reason  is  not  the  judicial  character  of  the  officer,  but  the  judicial  char- 
acter of  the  act,  and  the  public  necessity  that  pubUc  agents  engaged  in 

«  Stipra,  p.  448.  *°  Supra,  p.  447.  "  Supra,  p.  447. 

«  Supra,  p.  450.  »  Supra,  p.  448. 
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the  performance  of  a  public  duty  in  obedience  to  the  command  of  a 
statute,  should  not  suffer  personally  for  an  error  of  judgment  which  the 
wisest  and  most  circimispect  cannot  avoid." 

It  seems  clear  from  the  discussion  in  the  opinion  that  the  court 
would  not  have  decided  differently,  had  there  been  no  statute 
limiting  the  right  of  action.  For,  in  the  endeavor  to  establish  that 
the  statute  authorizing  summary  procedure  and  yet  conferring 
immunity  proffers  due  process  of  law  under  the  Fourteenth  Amend- 
ment, it  says  that  due  process  does  not  always  require  notice  and 
a  hearing,  and  adds: 

"Where  the  board  of  health  is  required  to  act  upon  an  emergency,  due 
process  of  law  requires  only  that  they  should  be  liable  to  an  action  in 
case  they  act  wrongfully;  but  the  action  to  which  they  are  liable  is 
only  such  action  as  the  law  gives.  In  this  case,  the  common  law,  as 
we  have  already  shown,  gave  no  right  of  action  if  the  matter  upon  which 
the  board  decided  was  colorably  within  its  jurisdiction.  The  object  of 
the  Fourteenth  Amendment  was  not  to  give  the  parties  remedies  which 
did  not  exist  at  common  law,  but  to  protect  them  against  hostile  action 
by  the  state  depriving  them  of  existing  remedies." 

It  seems  to  smack  somewhat  of  casuistry  to  say  that  a  statute 
purporting  to  limit  a  right  of  action  does  not  do  so,  but  merely 
enlarges  the  jurisdiction  of  an  officer,  and  in  another  part  of  the 
opinion  to  insist  that  the  statute  limiting  the  right  of  action  dis- 
tinguishes the  case  at  bar  from  the  precedents  where  no  such 
statute  was  present. 

Though  the  plaintiff  in  Valentine  v.  Englewood,  as  in  Miller  v. 
Horton,  had  been  permitted  to  present  the  opinions  of  experts 
called  by  him  before  the  board  took  its  action,  this  was  a  matter 
of  favor  and  not  of  right;  and  the  court  regards  the  action  taken 
as  though  no  hearing  had  been  accorded.  From  this  aspect  it  is 
hardly  sound  in  saying  that  the  statement  of  the  Supreme  Court 
that  whether  assessors  shall  be  held  liable  for  an  unlawful  assess- 
ment if  within  their  jurisdiction  is  a  matter  of  general  municipal 
law  and  raises  no  federal  question,  is  an  authority  for  the  propo- 
sition that  a  statute  authorizing  such  exemption  in  a  case  like  the 
one  at  bar  does  not  contravene  the  Fourteenth  Amendment.  For 
the  Supreme  Court  has  indicated  very  clearly  that  a  statute  author- 
izing the  summary  destruction  of  property  as  a  police  measure 
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would  be  invalid  under  the  Fourteenth  Amendment,  but  for  the 
fact  that  the  owner  could  have  a  judicial  determination  as  to  its 
condition  in  an  action  for  damages  against  the  officer.^  The 
statute  in  the  present  case  can  escape  from  the  principle  of  that 
decision  only  because  the  invasion  of  Hberty  and  property  is  tem- 
porary and  inconsequential  when  compared  with  the  public  danger 
to  be  averted. 

The  opinion  in  Valentine  v.  Englewood,  though  given  in  a  case 
involving  only  shght  interference  with  property  and  personal 
liberty,  where  the  consequences  of  excess  of  caution  would  be  far 
more  serious  than  those  of  excess  of  zeal,  clearly  points  the  way 
to  an  extension  of  the  immunity  hitherto  accorded  to  administra- 
tive officials  in  taking  measures  to  safeguard  the  public  health. 
The  advancing  trend  of  judicial  opinion  is  gradually  forsaking  the 
individuaHstic  doctrines  underlying  the  precedents  of  an  earlier 
generation,  and  demonstrating  the  truth  of  the  maxim  of  Mr. 
Justice  Holmes  in  his  lectures  on  The  Common  Law  that  the  "hfe 
of  the  law  is  not  logic  but  experience,"  or  affording  illustration 
for  the  tenets  of  that  school  of  philosophy  which  urges  that  the 
only  sound  logic  is  the  logic  of  experience. 

The  decrees  of  the  courts,  however,  still  lag  behind  the  utter- 
ances of  the  opinions.  The  immunity  of  officials  for  acts  done  in 
enforcing  the  police  power  cannot  yet  be  said  to  be  established  ex- 
cept where  the  interference  is  with  personal  hberty  rather  than  with 
property,  or  where  the  interference  with  property  falls  short  of 
destruction,  or  is  not  executed  until  the  individual  has  been  given 
an  opportunity  to  take  action  himself  and  thus  enabled  by  prompt 
action  to  secure  judicial  relief  in  some  other  proceeding.  But  it 
may  reasonably  be  expected  that  the  immunity  will  some  day  be 
extended  to  cases  where  the  individual  has  been  able  as  a  matter 
of  right  to  urge  before  the  administration  his  claims  to  freedom 
from  interference.  At  present,  however,  the  courts  seem  still  con- 
vinced that  when  property  is  destroyed  in  the  exercise  of  the  police 
power  the  owner  must  have  somewhere  in  judicial  proceedings 
the  opportunity  to  offer  evidence  as  to  its  condition.  The  Chan- 
cellor and  the  jury  are  regarded  as  best  suited  to  determine  finally 
the  disputed  question  of  fact.  And  thus  indirectly  the  community 
is  being  forced  to  assume  the  burden  of  loss,°^  thereby  relieving 

"  North  American  Cold  Storage  Co.  v.  Chicago,  211  U,  S.  306  (1908),  supra,  p.  449. 
**  See  supra,  p.  447,  note  29. 
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both  the  owners  who  are  without  fault  and  the  administrative 
authorities  who  may  make  mistakes  in  the  honest  endeavor  to 
perform  the  duties  entrusted  to  them  by  law.  The  same  solution 
of  the  vexed  problem  is  suggested  by  the  courts  in  the  instances 
where  the  burden  is  now  placed  on  the  owner  rather  than  on  the 
administrative  official.^® 

Judge  Holmes,  in  Miller  v.  Horton,  doubted  the  constitution- 
ality of  a  statute  which  should  "declare  in  plain  terms,  that  such 
healthy  animals  as  should  be  killed  by  mistake  for  diseased  ones, 
should  not  be  paid  for."  Probably  no  statute  would  announce 
bluntly  that  an  officer  should  not  be  liable  for  destroying  property 
erroneously  declared  injurious,  even  after  a  hearing.  But  in  some 
such  language  as  that  employed  by  the  statute  in  Valentine  v. 
Englewood  it  might  accord  finahty  to  the  deterrnination  of  an 
expert  body,  in  spite  of  the  contrary  finding  of  twelve  other  men 
who  composed  the  jury  in  a  suit  for  damages. 

Much  confusion  is  due  to  the  nebulous  purport  of  the  word  fact. 
Judicial  interpretation  invariably  identifies  it  with  something  de- 
termined to  be  true  in  judicial  proceedings.  A  contrary  notion 
sometimes  prevails  among  those  who  suffer  from  the  findings  of 
blundering  juries.  The  truth  in  these  matters  is  not  capable  of 
absolute  mathematical  demonstration.  We  must  accept  as  final 
the  opinion  of  some  designated  fallible  human  beings.  A  jury  is 
as  prone  to  error  as  an  expert  body. 

In  other  exercises  of  governmental  power,  finality  is  accorded  to 
administrative  determinations  based  on  the  consideration  of  evi- 
dence submitted  by  those  whose  interests  are  involved.  A  tax 
paid  on  property  actually  worth  twenty  thousand  dollars  but 
erroneously  valued  at  twice  that  amount  cannot  be  recovered. 
The  loss  may  be  greater  than  the  value  of  a  horse  or  a  steer.  It 
is  thought  that  the  welfare  of  collective  society  is  promoted  by 
vesting  the  power  of  final  decision  in  administrative  officials.  The 
rule  may  come  in  time  to  be  applied  to  the  exercise  of  the  police 
power,  whenever  the  courts  conclude  that  this  collective  advantage 
outweighs  the  possible  injury  to  individuals  who  insist  that  the 
administration  has  acted  erroneously. 

Thomas  Reed  Powell. 
Burlington,  Vt. 

••  Supra,  p.  456. 
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THE  DOCTRINE  OF  DUE  PROCESS  OF  LAW 
BEFORE   THE   CIVIL   WAR. 

[Contimied.] 
IV. 

IT  was  not  destined,  therefore,  that  the  doctrine  of  due  process  of 
law  should  enter  the  general  constitutional  jurisprudence  of  the 
United  States  through  the  Supreme  Court  of  Alabama.  Some  court 
more  zealous  for  private  rights  must  be  the  one  to  receive  the  torch 
from  the  North  CaroHna  court,  and  indeed  one  more  generally 
conspicuous  in  the  world  of  citation  and  precedent  than  either  of 
the  Southern  courts.  At  the  same  time,  the  final  fate  of  Ex  parte 
Dorsey  teaches  us  the  character  of  the  exigency  that  would  force 
such  a  tribunal  as  the  one  described  to  take  up  with  the  doctrine 
of  due  process  of  law,  namely,  the  advance  of  Iredell's  doctrine  of 
the  plenary  power  of  the  legislature  within  the  written  constitution 
and  the  consequent  gradual  retirement  into  disuse  of  constitutional 
limitations  based  upon  extra-constitutional  grounds. 

The  accession  of  Taney  to  the  Chief  Justiceship  of  the  Supreme 
Court  marks  an  epoch  in  the  history  of  American  constitutional 
law,  though  perhaps  somewhat  less  distinctly  than  is  often  sup- 
posed. ^^  Marshall's  guiding  notion  with  respect  to  the  national 
Constitution  was,  that  it  was  intended  to  provide  a  realm  of 
national  rights  subject  to  national  control,  a  point  of  view  from 
which  state  legislation  limiting  individual  action  became  imperti- 
nence. Had  the  poHtical  branches  of  the  national  government  been 
of  Marshall's  way  of  thinking  all  along,  and  willing,  therefore,  to 
assert  the  necessary  degree  of  national  control,  perhaps  this  theory 
would  have  worked  out  very  well  even  at  that  period.  With  the 
election  of  Jackson,  however,  the  doctrine  of  States'  Rights  and  strict 
construction  laid  a  paralyzing  hand  upon  the  sources  of  national 
power.  On  the  other  hand,  at  the  very  same  moment,  what  with 
the  revival  of  revolution  abroad  and  the  rise  of  transcendentalism 

"  See  Marshall  in  Wilson  v.  Blackbird  Creek  Marsh  Co.,  2  Pet.  (U.  S.)  245;  and 
in  Providence  Bank  v.  Billings,  4  Pet.  (U.  S.)  514,  563. 
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at  home,  and  last,  but  not  least,  the  phenomenal  success  of  the  Erie 
Canal,  the  demand  went  forth  for  a  large  governmental  programme: 
for  the  pubhc  construction  of  canals  and  railroads,  for  free  schools, 
for  laws  regulating  the  professions,  for  anti-liquor  legislation,  for  uni- 
versal suffrage  and  for  the  abolition  of  slavery.  I  say  "govern- 
mental programme,"  but  what  government  ?  Necessarily  the  state 
governments,  which  must,  therefore,  be  furnished  with  the  adequate 
constitutional  theory  to  carry  it  forward.  It  is  true  that  the  panic 
of  1837  struck  off  the  first  item  of  this  programme,  but,  save  in  a 
way  presently  indicated,  it  does  not  seem  to  have  affected  perma- 
nently the  development  of  constitutional  theory.  Taney  became 
Chief  Justice  in  1836,  bringing  with  him  to  the  Supreme  Bench 
the  fixed  intention  of  clothing  the  states,  so  far  as  a  faithful  ad- 
herence to  precedent  would  allow,  with  the  sovereign  and  complete 
right  to  enact  useful  legislation  for  their  respective  populations.  In 
his  great  Charles  River  Bridge  ^^  decision,  accordingly,  Taney  laid 
down  the  maxim  that  in  a  pubhc  grant  nothing  passes  by  implica- 
tion, a  doctrine  which,  as  Story  showed  conclusively  in  his  dissent, 
would  have  made  the  decision  in  the  Dartmouth  College  case  origi- 
nally impossible,  and  which  did  in  point  of  fact,  in  the  decades  fol- 
lowing, pave  the  way  for  the  great  but  necessary  curtailment  of  the 
efficacy  of  that  decision. ^^  Again,  in  the  License  Cases, '^^  Taney 
reveals  his  point  of  view  by  refusing  to  extend  to  the  field  of  inter- 
state commerce  the  principle  of  Marshall's  decision  in  Brown  v. 
Maryland  "^^  with  reference  to  Congress'  power  over  foreign  com- 
merce, namely,  that  that  power  is  exclusive,  and  this  Taney  did 
in  the  very  face  of  MsirshalVs  dictum  to  the  contrary.  Finally,  in 
this  and  in  other  opinions  and  decisions  Taney  diluted  Marshall's 
doctrine  of  the  paramountcy  of  national  power  within  the  sphere 
of  its  competence  with  the  doctrine  of  the  reserved  sovereignty  of 
the  states,  whereby  he  meant  not  merely  that  the  states  have  left 
to  them  certain  powers  in  consequence  of  their  not  being  granted  to 
the  national  government,  which  is  all  that  the  Tenth  Amendment 

"  II  Pet.  (U.  S.)  420  (1837). 

''*  See  particularly  West  River  Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  507;  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25;  Fertilizing  Co.  v.  Hyde  Park,  ibid.  659;  Stone  v.  Missis- 
sippi, loi  U.  S.  814,  and  Butchers  Union  Co.  v.  Crescent  City  Co.,  m  U.  S.  746; 
also  see  Murray  v.  Charleston,  96  U.  S.  432. 

76  5  How.  (U.  S.)  504  (1846). 

w  12  Wheat.  (U.  S.)  419  (1827). 
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says,  but  that  the  states  had  an  area  of  power  which  was  positively- 
reserved  to  them  and  which  therefore  no  legitimate  exercise  of  fed- 
eral power  could  ever  invadeJ^ 

But  what  was  happening  on  the  Supreme  Bench  was  the  index  of 
what  was  happening  also  in  the  state  judiciaries,  where  popular 
sovereignty  and  states'  rights  imited  to  force  a  recognition  of  the 
plenitude  of  legislative  power.  One  illustration  of  this  I  have 
already  referred  to,  the  disavowal  by  Ormond,  J.,  of  the  Alabama 
Supreme  Court  in  1841  of  his  own  line  of  reasoning  of  three  years 
earUer.  Thecase  referred  to  was  that  of  Mobile  v.  Yuille,^^  in  which 
the  question  was  the  power  of  the  legislature  to  authorize  a  munici- 
pality to  regulate  the  weight  and  price  of  bread.  The  attorney  for 
defendant  in  error  was  the  reporter  of  Ex  parte  Dorsey,  who,  upon 
the  basis  particularly  of  Justice  Ormond's  opinion  in  that  case, 
now  "strenuously  contended"  "that  no  such  power  exists  because 
[as  he  contends]  it  would  interfere  with  the  right  of  a  citizen  to 
pursue  his  lawful  trade  or  calling  in  the  mode  his  judgment  might 
dictate,"  and  also  because  such  by-laws,  being  in  restraint  of  trade, 
are  void  under  the  common  law.  But,  rejoined  Ormond,  J.,  sweep- 
ing aside  defendant's  interpretation  of  Ex  parte  Dorsey,  "in  this 
case  the  power  is  expressly  given  by  the  statute  to  do  the  act  com- 
plained of,"  wherefore  what  the  common  law  ordains  is  not  in  point. 
For  the  rest, 

"the  legislature  having  full  power  to  pass  such  laws  as  is  [sic\  deemed 
necessary  for  the  public  good,  their  acts  cannot  be  impeached  on  the 
ground  that  they  are  unwise  or  not  in  accordance  with  just  and  en- 
lightened views  of  political  economy,  as  understood  at  the  present 
day  .  .  .  arguments  against  their  policy  must  be  addressed  to  the 
legislative  departments  of  government." 

Mobile  V.  Yuille,  however,  is  a  comparatively  late  case,  and  more 
than  a  decade  earUer,  some  years  even  before  Taney  had  become 
Chief  Justice,  a  similar  doctrine  was  struggHng  for  recognition  in 
the  New  York  courts,  whose  dilemma,  comprising  as  it  did  the  tradi- 
tion of  judicial  review  created  by  Kent  on  the  one  hand,  and  the 
victorious  principles  of  Jacksonian  Democracy  on  the  other,  if  it 

''"'  See  particularly  the  Chief  Justice's  opinions  in  Groves  v.  Slaughter,  15  Pet. 
(U.  S.)  449,  and  Pollard  v.  Hagan's  Lessee,  3  How.  (U.  S.)  212. 
"  3  Ala.  137  (1841).    See  also  State  v.  Maxey,  i  McMul.  (S.  C.)  501  (1837). 
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was  rather  painful,  was  also  of  the  greatest  possible  importance 
in  connection  with  the  history  of  due  process  of  law.^^  For  the 
problem  before  the  New  York  courts,  from  1830  on,  was  precisely 
the  problem  that  had  confronted  the  North  Carolina  court  a  quarter- 
century  earlier,  namely,  the  problem  of  reconciling  an  adequate 
supervision  over  legislative  power  with  due  deference  to  the  principle 
of  legislative  sovereignty  within  the  written  constitution.  Naturally 
the  North  Carolina  solution  of  this  difficult  problem  seemed  much 
to  the  point. 

More  specifically,  the  situation  that  confronted  the  New  York 
courts  was  this:  the  power  of  eminent  domain  is  rather  the  most 
invidious  branch  of  governmental  authority,  even  when  exercised 
by  the  state  directly.  Within  a  very  few  years,  however,  hundreds 
and  hundreds  of  private  corporations  organized  for  the  business  of 
transportation  had  been  endowed  by  the  state  with  this  power. 
Kent's  doctrine  of  consequential  damages  and  the  resultant  blend- 
ing, at  their  outer  edges,  of  the  police  power  and  that  of  eminent 
domain,  had  already  gone  by  the  board  in  1827  in  the  cases  of 
Vanderbilt  v.  Adams  ^^  and  Stuyvesant  v.  New  York.^^  Kent's 
other  doctrine,  that  the  power  of  eminent  domain  is  exercisable 
for  a  public  purpose  only,  that  is  to  say,  for  what  the  courts  may 
regard  as  a  pubHc  purpose,  was  also  in  grave  danger  of  extinction, 
being  first  rested,  by  Chancellor  Walworth,  upon  the  untenable 
basis  of  the  Obligation  of  Contracts  clause  of  the  federal  Con- 
stitution ^^  and  then  transferred  again  to  its  original  position  upon 
the  doctrine  of  "natural  rights"  and  the  "spirit  of  the  constitu- 
tion." *^  But  the  doctrine  of  natural  rights  no  longer  sufficed  either. 
What,  then,  was  to  be  done?    In  Taylor  v.  Porter  ^^  an  act  author- 

^'  For  an  excellent  illustration  of  the  difficulty  created  by  the  dilemma  referred  to, 
read  Justice  Nelson's  opinion  in  People  :;.  Morris,  13  Wend.  (N.  Y.)  329  (1835). 

8"  7  Cowen  (N.  Y.)  349. 

*^  Ibid.  585.  For  the  derivation  of  the  doctrine  of  these  cases  from  the  common 
law,  see  12  Mass.  220  (1815)  and  i  Pick.  (Mass.)  417  (1823),  decisions  which  Kent 
pronounces  "erroneous."  2  Comm.  339,  note  c.  See  also  in  condemnation  of  the 
same  doctrine,  Story,  J.,  in  his  dissent  in  the  Charles  River  Bridge  Case,  11  Pet.  (U.  S.) 
638,  641.  See  also  Baker  v.  Boston,  12  Pick.  (Mass.)  184  (1831),  in  which  the  doc- 
trine of  7  Cow.  (N.  Y.)  349  and  585  is  applied. 

^  Beekman  v.  Saratoga,  etc.  R.  R.,  3  Paige  (N.  Y.)  45  (1831). 

83  Albany  Street  Matter,  11  Wend.  (N.  Y.)  149  (1834);  Bloodgood  v.  Mohawk,  etc. 
R.  R.,  18  Wend.  (N.  Y.)  i  (1837). 

^  4  Hill  (N.  Y.)  140;  preceded,  in  1839,  by  the  Matter  of  John  and  Cherry  Sts., 
19  Wend.  (N.  Y.)  676.    Besides  the  fact  that  the  line  of  argument  is  more  dearly  cut 
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izing  a  private  road  under  the  eminent  domain  power  was  under 
review.  The  act  was  overturned;  and  Bronson,  J.,  speaking  for  the 
majority  of  the  court,  annexed  the  doctrine  of  natural  rights  and  of 
Umitations  inherent  to  legislative  power  to  the  written  constitution 
by  casting  around  that  doctrine  the  phrase  "law  of  the  land"  and 
the  phrase  "due  process  of  law,"  which  had  also  since  182 1  been  a 
part  of  the  New  York  constitution. 

Justice  Bronson's  line  of  argument  is  most  instructive.  Setting 
out  with  the  proposition  that  the  people  alone  are  absolutely  sov- 
ereign, he  follows  it  up  with  the  assertion  that  the  legislature  can 
exercise  only  such  powers  as  have  been  delegated  it,  which  is  evi- 
dently either  a  restatement  of  the  doctrine  of  limitations  inherent 
to  legislative  power  or  an  assertion  that  a  state  constitution,  like 
the  federal  Constitution,  is  a  grant  of  powers.  Quotations  from 
Story's  opinion  in  Wilkinson  v.  Leland  ^^  make  it  evident  that  it 
is  the  former,  as  does  also  the  invocation  of  the  social  compact  at 
this  point.  But  it  is  a  phrase  of  the  written  constitution  that  Bron- 
son,  J.,  is  in  particular  search  of.  Fortunately  the  decision  in 
Hoke  V.  Henderson  is  at  hand,  recommended  by  Kent  in  a  recent 
edition  of  his  Commentaries  as  "replete  with  sound  constitutional 
doctrines."  On  the  strength  of  Hoke  v.  Henderson,  accordingly,  "law 
of  the  land"  is  asserted  to  mean  that  before  a  man  can  be  deprived 
of  his  property  "it  must  be  ascertained  judicially  that  he  has  for- 
feited his  privileges,  or  that  someone  else  has  a  superior  title  to 
the  property  he  possesses."  But  if  there  is  doubt  as  to  the  mean- 
ing of  the  phrase  "law  of  the  land,"  at  least  there  can  be  none  as 
to  that  of  "due  process  of  law"  of  the  same  article  of  the  consti- 
tution; for  this  means  nothing  "less  than  a  proceeding  or  suit 
instituted  and  conducted  according  to  prescribed  forms  and  solem- 
nities for  ascertaining  guilt  or  determining  the  title  to  property." 
One  exception  to  this  definition  is  indeed  furnished  by  the  case  of 
an  exercise  of  the  power  of  eminent  domain,  when  due  process  of 
law  means  due  compensation.  The  eminent  domain  power,  how- 
ever, can  be  exercised  only  for  a  public  purpose.     But  who  is  to 


in  Taylor  v.  Porter,  citation  also  makes  it  the  more  important  case  by  far.    Cf.  Harvey 
V.  Thomas,  10  Watts  (Pa.)  63,  and  the  Pacopson  Rd.  Case,  16  Pa.  St.  15  (1851).     For 
Kent's  view  of  Hoke  v.  Henderson,  quoted  immediately  below,  see  2  Comm.  (Ed.  of 
1840)  13,  note  b. 
»  2  Pet.  (U.  S.)  657  (1829). • 
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ascertain  whether  a  given  purpose  is  a  public  one  or  not?  Justice 
Bronson's  evident  assumption  —  and  it  is  only  assumption  —  is 
that  it  is  the  courts,  as  preliminary  to  their  task  of  determining 
whether  due  process  of  law  has  been  observed.  Nelson,  J.,  dis- 
sented; at  the  same  time,  however,  he  accepted  the  general 
principle  of  the  decision,  but  confessed  that  he  was  uncertain  as  to 
what  grounds  it  rested  upon. 

Taylor  v.  Porter,  on  account  of  the  special  character  of  the  enact- 
ment there  reviewed,  is  to  be  classified  with  University  of  North 
Carolina  v.  Foy.  It  was  followed  in  1849  by  White  v.  White,^^ 
in  which  a  general  statute  was  pronounced  void  and  which  there- 
fore stands  very  closely  coincident  with  Hoke  v.  Henderson.  The 
statute  in  question  removed  the  disability  of  married  women 
under  the  common  law  in  the  control  of  their  property.  As  an 
exercise  of  legislative  power  it  was  closely  analogous  to  the 
statutes  enacted  early  in  our  national  history  abolishing  the  right 
of  pritnogeniture,  statutes  which,  as  we  have  seen,  received  en- 
forcement even  against  rights  of  succession  vested  at  the  time  of 
their  passage.  But  the  virus  of  natural  law  had  spread  since  those 
days.  In  the  first  case,  Holmes  v.  Holmes,^''  in  which  the  Married 
Women's  Act  is  challenged  successfully,  the  decision  was  put  upon 
the  ObUgation  of  Contract  clause  of  the  federal  Constitution.  But 
Mason,  J.,  who  decided  White  v.  White,  was  very  justifiably  scepti- 
cal of  the  reasoning  by  which  this  result  was  attained.  He  accord- 
ingly decided  to  avail  himself  of  the  Due  Process  of  Law  clause  and 
the  doctrine  of  natural  rights,  citing  the  Albany  Street  case,  Wilkin- 
son V.  Leland,  and  Taylor  v.  Porter  indifferently.  Eventually  this 
decision  also  was  superseded  by  decisions  upholding  the  Married 
Women's  Act  but  confining  its  operation  to  property  acquired  sub- 
sequently to  the  passage  of  the  act.  The  cases  in  question  were 
those  of  Perkins  v.  Cottrell  ^^  and  Westervelt  v.  Gregg,^^  in  the 
former  of  which  the  decision  was  based  upon  the  doctrine  of  vested 
rights,  the  Obligation  of  Contracts  clause  of  the  federal  Constitu- 
tion, and  the  "spirit  of  the  constitution  which  declares"  that  no 

8«  s  Barb.  (N.  Y.)  474. 

87  4  Barb.  (N.  Y.)  295. 

88  IS  Barb.  (N.  Y.)  446  (1851). 

89  12  N.  Y.  209  (1854).  See  also  the  case  of  Powers  v.  Bergen,  6  N.  Y.  358,  in  which 
use  is  made  of  the  Law  of  the  Land  clause  of  the  Constitution  to  overturn  a  special 
act  of  legislation. 
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person  shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  and  in  the  latter,  explicitly  upon  the  Due  Process 
of  Law  clause:  "such  an  act  as  the  legislature  may,  in  the  uncon- 
trolled exercise  of  its  power,  see  fit  to  pass,  is  in  no  sense,"  said 
the  court,  "the  due  process  of  law  designated  by  the  constitution." 
Similar  acts  were  similarly  construed  in  other  states,  but  generally 
upon  the  ground  that  their  prospective  operation  had  been  plainly 
intended  by  the  legislature  itself.^" 


V. 

And  thus  by  adopting  the  North  Carolina  doctrine  of  "law  of 
the  land"  pro  tanto,  the  New  York  courts,  in  1843,  rescued  from 
disuse  the  doctrine  of  public  purpose  in  connection  with  the  power 
of  eminent  domain,  and  ten  years  later  succeeded  in  drawing  the 
teeth  of  the  Married  Women's  Property  Act.  The  real  tussle  with 
the  reforming  tendencies  of  the  period  was,  however,  yet  to  come. 
During  the  decade  1846  to  1856  no  fewer  than  sixteen  states  passed 
anti-Hquor  laws  of  a  more  or  less  drastic  character.  Never  since 
the  doctrine  of  vested  rights  had  been  formulated  had  such  repre- 
hensible legislation,  from  the  standpoint  of  that  doctrine,  been 
enrolled  upon  the  statute  books.  How  was  it  to  be  withstood? 
Some  of  the  earlier  of  these  laws  took  the  form  of  local  option  meas- 
ures, and  to  meet  these  a  new  dogma  of  constitutional  law,  drawn 
originally  from  John  Locke's  Second  Treatise  on  Civil  Government, 
was  invented,  nanaely,  the  doctrine  that  the  legislature  cannot  dele- 
gate its  power,  —  an  utterly  absurd  doctrine,  at  least  in  this  appli- 
cation of  it,  and  one  which  was  in  singular  contradiction  both  with 
legislative  practice  anterior  to  1846,  and  with  judicial  decision.^^ 

i  90  Cf.  24  Ala.  386  (1854);  43  lU-  52  (1857);  28  N.  J.  L.  219  (i860);  20  Oh.  St. 
128;  with  34  Me.  148  (1852),  and  8  Fla.  107  (1858);  in  the  latter  two  cases  the 
doctrine  of  vested  rights  plays  its  part. 

'^  The  courts  to  whose  fertility  of  mind  is  due  this  doctrine  were  those  of  Delaware 
and  Pennsylvania.  See  Rice  v.  Foster,  4  Harr.  (Del.)  479  (1847),  and  Parker  v.  Com- 
monwealth, 6  Pa.  St.  507  (1847).  The  doctrine  is  refuted  in  People  v.  Reynolds,  lo 
Oilman  (111.)  (1848),  and  in  Bull  et  al.  v.  Read,  13  Gratt.  (Va.)  78  (1855).  Also  in  John- 
son V.  Rich,  9  Barb.  (N.  Y.)  680  (1848),  with  which  however  cf.  Barto  v.  Himrod, 
8  N.  Y.  483.  For  the  contradictory  position  of  the  Delaware  and  Pennsylvania  courts 
cf.  Rice  V.  Foster  with  3  Harr.  (Del.)  335  and  4  Harr.  (Del.)  82;  and  Parker  v.  Com- 
monwealth with  8  Barr  (I^a.)  391  and  10  Barr  (Pa.)  214.  The  Pennsylvania  court  sub- 
sequently abandoned  the  dogma,  in  comiection  with  local  option  legislation,  in  Locke's 
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Furthermore,  as  was  immediately  shown,  it  was  generally  an  utterly 
futile  doctrine;  for  the  easy  retort  of  the  reforming  legislatures 
was  state-wide  prohibition. 

Such  a  law  was  enacted  by  the  New  York' legislature  in  1855. 
It  forbade  all  owners  of  intoxicating  liquors  to  sell  them  under 
any  conditions  save  for  medicinal  purposes,  forbade  them  further 
to  store  such  Hquors  when  not  designed  for  sale  in  any  place 
but  a  dweUing  house,  made  the  violation  of  these  prohibitions 
a  misdemeanor,  and  denounced  the  offending  liquors  as  nuisances 
and  ordained  their  destruction  by  summary  process.  In  the  great 
case  of  Wynehamer  v.  State  of  New  York,^^  which  comprises 
a  new  starting  point  in  the  history  of  due  process  of  law,  this 
act  was  overturned,  the  essential  ground  of  the  decision  being  that 
the  harsh  operation  of  the  statute  upon  liquors  in  existence  at 
the  time  of  its  going  into  effect  comprised  an  act  of  destruction 
not  within  the  power  of  government  to  perform,  ^'even  by  the  forms 
which  belong  to  dtie  process  of  law."  ^^  The  significance  of  this 
statement  of  the  matter  is  this:  in  every  previous  case  of  due 
process  of  law  the  court  had  had  its  opportunity  in  treating  a  civil 
enactment  as,  in  certain  applications,  a  bill  of  pains  and  penalties. 
In  Wynehamer  v.  State  of  New  York,  however,  the  court  was  con- 
fronted with  a  frankly  penal  statute  which  provided  a  procedure,  for 
the  most  part  unexceptionable,  for  its  enforcement.  That  statute 
was  none  the  less  overturned  under  the  Due  Process  of  Law  clause, 
which  was  thereby  plainly  made  to  prohibit,  regardless  of  the  matter 
of  procedure,  a  certain  kind  and  degree  of  exertion  of  legislative 
power  altogether.  The  result  is  obvious,  even  if  somewhat  startling, 
and  it  serves  to  bring  into  strong  light  once  more  the  dependence  of 
the  derived  notion  of  due  process  of  law  upon  extra-constitutional 
principles;  for  it  is  nothing  less  than  the  elimination  of  the  very 

Appeal,  72  Pa.  St.  491.  For  a  very  early  Pennsylvania  case  in  which  the  doctrine  was 
offered  to  the  court  but  ignored,  see  2  Yeates  (Pa.)  493  (1799);  a  later  Massachusetts 
case  in  which  the  same  idea  was  brought  forward  but  specifically  repelled  by  the 
court,  is  that  of  Wales  v.  Belcher,  3  Pick.  (Mass.)  508  (1827).  The  immediate  re- 
sponsibility for  this  absurdity  must  fall  to  Gibson,  C.  J.,  in  which  connection  see 
5  W.  &  S.  (Pa.)  281  (1843).  The  passage  from  Locke's  work  is  §  141.  On  the  history 
of  the  referendum,  see  E.  P.  Oberholtzer,  Referendum  in  America. 

^  13  N.  Y.  378  (1856). 

**  A.  S.  Johnson,  J.,  420:  "The  legislature  cannot  make  the  mere  existence  of  the 
rights  secured  the  occasion  of  depriving  a  person  of  them  even  by  the  forms  which 
belong  to  '  due  process  of  law.'  " 
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phrase  under  construction  from  the  constitutional  clause  in  which 
it  occurs.  The  main  proposition  of  the  decision  in  the  Wynehamer 
case  is  that  the  legislature  cannot  destroy  by  any  method  whatever 
what  by  previous  law  was  property.  But  why  not?  To  all  intents 
and  purposes  the  answer  of  the  court  is  simply  that  "no  person  shall 
be  deprived  of  life,  liberty  or  property." 

But  how  can  the  elimination  of  the  phrase  "due  process  of  law" 
from  the  constitutional  clause  be  regarded  as  furnishing  a  new 
starting  point  in  the  history  of  the  development  of  that  clause? 
The  answer  is  that  from  now  on  the  attention  of  the  courts  is 
drawn  to  the  other  words  of  the  clause;  more  particularly  to  the 
words  "liberty"  and  "property"  and  the  word  "deprive."  Indeed 
the  attention  is  seen  to  shift  to  these  terms  on  this  very  occasion, 
in  the  case  of  the  dissenting  opinion  of  T.  A.  Johnson,  J.,  who  bases 
his  argument  against  the  decision  partly  upon  his  construction  of 
the  word  "deprived"  and  partly  upon  a  redtictio  ad  absurdum  in- 
volving the  term  "liberty."  The  word  "deprive,"  he  contends,  is 
used  in  the  constitutional  clause, 

"in  its  ordinary  and  popular  sense,  and  relates  simply  to  divesting  of, 
forfeiting,  alienating,  taking  away  property.  It  applies  to  property  in 
the  same  sense  that  it  does  to  life  and  liberty  and  no  other.  .  .  .  When 
a  person  is  deprived  of  his  property  by  due  process  of  law  the  thing 
itself  .  .  .  with  the  legal  title  is  taken  away.  .  .  .  The  act  itself  does 
indeed  .  .  .  directly  provide  for  depriving  the  owner  of  his  property  by 
forfeiture  and  destruction,  but  that  is  where  it  is  kept  for  an  unlawful 
purpose  and  after  trial  and  judgment.  That  provision  has  no  bearing 
upon  the  question  Under  consideration.  When  property  is  taken  from 
the  owner  and  destroyed,  he  is  deprived  of  it  by  virtue  of  the  act,  not 
before.  It  might  be  urged  with  precisely  the  same  pertinency  and  force, 
that  a  statute  which  prohibits  certain  vicious  actions  and  declares  them 
criminal  deprives  persons  of  their  liberty  and  is  therefore  in  derogation 
of  the  constitution." 

Undoubtedly  Johnson,  J.,  reveals  a  grave  danger  attending  the 
decision  he  is  criticizing.  For  the  moment  the  danger  was  not 
practically  serious  on  account  of  the  conservative  view  taken  by 
the  court  of  "property,"  which  is  defined  by  implication  as  the 
valuable  use  of  the  thing  possessed.  But  let  "property"  come  to 
mean  —  as  indeed  it  does  in  this  very  case  with  one  or  two  of  the 
judges  —  any  particular  item  of  such  right,  for  example,  the  right 
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of  sale;  let  "b'berty"  be  made  to  signify  the  rights  which  one  en- 
joys in  the  community  under  the  standing  law,  and  the  decision 
in  this  case,  together  with  the  distinction  between  regulation  and 
destruction  upon  which  it  is  based,  becomes  immediately  untenable 
and  a  new  solution  of  the  eternal  issue  between  legislative  sover- 
eignty and  private  rights  at  once  imperative.  But  what  Hne  is 
this  solution  to  take?  Must  outright  choice  be  made  between,  on 
the  one  hand,  allowing  the  legislature  to  destroy  or  even  to  regu- 
late at  discretion  or,  on  the  other  hand,  absolutely  tying  the  hands 
of  the  legislature  as  in  Hoke  v.  Henderson?  Or  is  there  a  midway 
course?  By  construing  the  word  "deprive,"  Johnson  J.,  pointed 
the  way,  though  no  doubt  unintentionally,  to  such  a  midway 
course  and  so  provided  an  escape  from  the  difficulty  which  it  was 
his  purpose  merely  to  expose. 

But  at  another  point  also  is  the  Wynehamer  decision  a  starting 
point.  As  we  have  just  seen,  the  decision  rests  upon  an  alleged 
distinction  between  regulation  and  destruction:  but  are  regulation 
and  destruction  two  such  different  things,  or  is  the  latter  often 
merely  consequential  upon  the  former?  Common  sense  inclines  to 
the  latter  view.  Yet  admit  this  view  and  what  becomes  of  Mar- 
shall's famous  maxim,  that  "questions  of  power  do  not  depend  upon 
the  degree  to  which  it  is  exercised?  "  In  this  connection  a  remark  of 
Comstock,  J.,  becomes  of  greatest  significance  in  view  of  modern 
developments.  "We,"  he  contends,  "must  be  allowed  to  know  what 
is  known  by  all  persons  of  common  intelligence,  that  intoxicating 
liquors  are  produced  for  sale  and  consumption  as  a  beverage.  .  .  ." 
Here  is  the  first  assertion  of  that  doctrine  of  "judicial  cognizance" 
which  Hes  at  the  very  basis  of  the  modern  flexible  idea  of  "due 
process  of  law."  ^*  Questions  of  power  do  to-day  emphatically 
depend  upon  the  degree  to  which  it  is  exercised,  and  this  because  the 
courts  are  able  to  take  cognizance  of  facts  which  make  different 
degrees  of  power  harmonious  with  the  "due  process  of  law"  require- 
ment in  different  cases. 

The  last  feature  of  the  Wynehamer  decision  that  I  desire  to  call 
attention  to  is  the  fact  that  by  it  the  New  York  Court  of  Appeals 
finally  dismisses  the  doctrine  of  natural  rights  from  the  firing  line 
as  a  defender  of  property.     The  ungracious  task  falls  to  Com- 

^  See  the  Lochner  case,  supra;  also  In  re  Jacobs,  98  N.  Y.  98  (1885).  Cf.  Powell  v. 
Pennsylvania,  127  U.  S.  678  (1887). 
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stock,  J.,  whose  opinion  heads  the  others,  and  he  performs  it  with 
great  considerateness.    He  says: 

"It  has  been  urged  upon  us  that  the  power  of  the  legislature  is  re- 
stricted not  only  by  the  express  provisions  of  the  written  constitution 
but  by  Hmitations  impHed  from  the  nature  and  form  of  our  government; 
that  aside  from  all  special  restrictions  the  right  to  enact  such  laws  is 
not  among  the  delegated  powers  of  the  legislature,  and  that  the  act  in 
question  is  void  as  against  the  fundamental  principles  of  Hberty  and 
against  common  reason  and  natural  rights." 

Moreover,  he  admits  that  "high  authority  has  been  cited"  for  these 
views,  and  himself  quotes  at  length  from  Justice  Chase's  opinion 
in  Calder  v.  Bull,  which  quotation  he  follows  up  with  citations  of 
Fletcher  v.  Peck,  Dash  v.  Van  Kleek,  and  Taylor  v.  Porter.  He 
then  proceeds  to  furnish  us  with  his  own  point  of  view  in  the  follow- 
ing words: 

"I  entertain  no  doubt  that,  aside  from  the  special  limitations  of  the 
constitution,  the  legislature  cannot  exercise  powers  which  are  in  their 
nature  essentially  judicial  or  executive.  These  are  by  the  constitution 
distributed  to  the  other  departments  of  the  government.  It  is  only 
'legislative  power'  which  is  vested  in  the  Senate  and  Assembly.  But 
where  the  constitution  is  silent  and  there  is  no  clear  usurpation  of  the 
powers  distributed  to  the  other  departments,  I  think  there  would  be 
great  difficulty  and  great  danger  in  attempting  to  define  the  Umits  of 
this  power.  Chief  Justice  Marshall  said  [Fletcher  v.  Peck]:  'how  far 
the  power  of  giving  the  law  may  involve  every  other  power  in  cases 
where  the  constitution  is  silent  never  has  been  and  perhaps  never  can 
be  definitely  stated.'  That  very  eminent  judge  felt  the  difiiculty;  but 
the  danger  was  less  apparent  then  than  it  is  now  when  theories,  alleged 
to  be  founded  in  natural  reason  and  inalienable  rights,  but  subversive 
of  the  just  and  necessary  powers  of  government  attract  the  belief  of 
considerable  classes  of  men,  and  when  too  much  reverence  for  govern- 
ment and  law  is  certainly  among  the  least  of  the  perils  to  which  our 
institutions  are  exposed.  I  am  reluctant  to  enter  upon  this  field  of  in- 
quiry, satisfied  as  I  am  that  no  rule  can  be  laid  down  in  terms  which 
may  not  contain  the  germs  of  great  mischief  to  society,  by  giving  to 
private  opinion  and  speculation  a  license  to  oppose  themselves  to  the 
just  and  legitimate  powers  of  government.  Nor  is  it  necessary  to  push 
our  inquiries  in  the  direction  indicated.  There  is  no  process  of  reason- 
ing by  which  it  can  be  demonstrated  that  the  '  act  for  the  prevention  of 
intemperance,  pauperism  and  crime,'  is  void  upon  principles  and  theories 
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outside  the  constitution,  which  will  not  also  and  by  an  easier  deduction, 
bring  it  in  direct  conflict  with  the  constitution  itself." 

This  surely  is  a  remarkable  passage  betwixt  the  Scylla  and  Charybdis 
of  tweedle-dee  and  tweedle-dum.  What  it  all  comes  to  is  this: 
Comstock,  J.,  dismayed  by  the  abolitionists'  quoting  the  same 
scripture  to  their  purpose,  refuses  to  annex  the  doctrine  of  natural 
rights  to  the  written  constitution,  save  only  as  a  protection  of 
property  rights,  that  is  to  say,  of  vested  rights;  and  generally 
speaking,  this  is  always  the  significance  of  the  doctrine  of  due 
process  of  law. 

VI. 

But  now  let  us  inquire  how  the  doctrine  of  the  Wynehamer 
decision  accorded  with  the  general  constitutional  law  of  the  period. 
Within  a  year  or  two  either  side  of  the  New  York  case  similar  cases 
involving  similar  questions  arose  in  an  even  dozen  states,  and  in  all 
these  states,  save  one,  laws  very  closely  analogous  to  the  New  York 
statute,  or  indeed  sometimes  more  drastic  in  their  provisions  than 
that  statute,  were  sustained.  With  reference  to  these  cases  two 
facts  of  foremost  importance  immediately  present  themselves.  The 
first  is  that  in  only  one  case,  and  that  occurring  subsequently  to  the 
New  York  decision,  is  any  argument  against  the  body  of  the  statutes 
under  review  based  upon  the  Due  Process  of  Law,  or  Law  of  the 
Land  clauses  of  the  constitution  involved.  The  second  is  that  the 
decisions,  save  in  two  or  three  instances,  are  based  upon  views  of 
the  police  power  which  leave  the  definition  of  that  power  essentially 
to  legislative  discretion.  Both  these  facts  demand  illustration  from 
the  cases  themselves. 

In  State  v.  Noyes,^^  a  New  Hampshire  case,  a  municipal  ordinance 
pronouncing  bowling  alleys  a  nuisance  and  discontinuing  those  in 
existence  was  under  review.  The  constitutional  question  raised  is 
precisely  the  same  as  that  raised  by  the  provision  of  the  New  York 
statute  which  pronounced  existing  stocks  of  liquors  nuisances.  The 
attorney  for  Noyes  urged  that  the  question  of  what  is  a  nuisance  is  a 
question  of  law  and  therefore  for  the  courts.  But,  said  the  court, 
we  have  the  law  before  us. 

9*  10  Foster  (N.  H.)  279  (1855).    See  also  ibid.  286,  also  289. 
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"The  legislature  do  not  exceed  their  legitimate  authority  when  they 
make  a  change  of  laws  and  constitute  that  an  offense  which  was  not 
such  before.  .  .  .  There  may  be  an  apparent  unfitness  sometimes  in 
such  legislation,  but  its  validity  has  never  been  questioned." 

In  all  the  other  cases  the  statutes  involved  were  anti-liquor  enact- 
ments, the  arguments  against  which  were  based  either  —  though 
but  timidly  on  account  of  the  attitude  of  the  United  States  Supreme 
Court  —  on  the  Commerce  clause  of  the  federal  Constitution  or 
on  the  doctrine  of  natural  rights.  The  latter  argument  was  used  in 
Beebe  v.  State,^^  an  Indiana  case,  and  the  statute  was  overturned, 
Perkins,  J.,  holding  in  a  remarkable  opinion  that  the  right  to  manu- 
facture, the  right  to  sell,  and  the  right  to  drink,  spirituous  liquors 
were  inaHenable  rights.  This  decision,  however,  accompanied  as 
it  was  by  a  well-argued  dissent,  marked  the  exception  to  the  rule. 
In  Lincoln  v.  Smith,^^  a  Vermont  case,  a  similar  Hne  of  argimient 
was  taken  by  attorneys  but  was  decisively  rejected  by  the  court. 
"Every  member  of  society,"  runs  the  first  article  of  the  Vermont 
Bill  of  Rights,  "hath  a  right  to  be  protected  in  the  enjo3rment  of 
Hfe,  liberty  and  property,"  But  said  the  court  in  comment,  "We 
do  not  well  see  how  it  can  be  claimed  that  the  act  in  question  is  a 
violation"  of  this  article,  "unless  it  be  assumed  that  the  law  is 
invalid,  which  is  the  very  thing  in  question."  Natural  rights,  the 
court  continues,  are  subject  to  the  civil  law,  and  quotes  Blackstone 
to  the  effect  that  certain  rights  are  "absolute  and  inherent"  and 
"without  any  control  or  limitation  save  only  by  the  laws  of  the 
land."  But  the  statute  under  review  is  law  of  the  land  unless  invalid. 
The  court  proceeds  to  point  out, 

"The  right  to  life,  liberty,  and  property  are  all  placed  in  the  same 
connection;  and  certainly  the  two  former  are  as  sacred  as  the  latter; 
although  they  have  not  seemed  at  all  times  to  have  called  out  the  same 
legal  acumen  in  their  behalf  as  the  latter." 

Of  similar  purport  is  the  decision  of  the  Supreme  Court  of  Illinois 
in  Goddard  v.  Jacksonville.^^  Natural  rights  are  surrendered  or 
modified  upon  entering  into  the  social  compact.  This  surrender 
and  modification,  such  as  are  indispensable  to  good  government  and 
the  wellbeing  of  society,  are  comprehended  under  the  police  power 
of  the  government.     "The  framers  of  Magna  Carta  and  of  the 

««  6  Ind.  SOI  (1855).  "^  27  Vt.  328  (1854).  »*  15  III.  589  (1854). 
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constitutions  of  the  United  States  and  of  the  states  never  intended 
to  modify,  abridge,  or  destroy  the  police  powers  of  government. 
They  only  prohibited  its  exercise  by  ex  post  facto  laws  and  regu- 
lated the  mode  of  trial  for  offenses."  Finally,  the  court  argues, 
the  poHce  power  must  be  recognized  as  a  developing  power,  a 
power  which  unfolds  with  the  increasing  complexity  of  society  and 
the  advance  of  social  needs.  These  decisions  belong  to  the  years 
1854  and  1855.  That  of  State  v.  Gallagher,^^  however,  in  which 
the  Michigan  Supreme  Court  defines  legislative  power  even  more 
broadly  if  possible,  was  rendered  in  1856  and  some  weeks  after 
the  Wynehamer  decision.  The  attorneys  for  Gallagher  based  their 
argument  both  upon  the  doctrine  of  natural  rights  and  the  derived 
doctrine,  that  the  legislature  has  only  "legislative  power,"  of  which 
it  is  therefore  for  the  court  to  prescribe  the  limits.  The  court  re- 
jects both  arguments.     The  opinion  runs: 

"The  whole  sovereignty  of  the  people  is  conferred  upon  the  different 
departments  of  government;  what  the  judiciary  and  executive  have  not 
would  seem  from  necessity  to  have  been  granted  to  the  other;  and  that 
other  must  possess  all  the  powers  of  a  sovereign  state  except  such  as  are 
withheld  by  the  state  constitution  and  such  as  are  conceded  to  the 
general  government.  In  that  grant  there  are  many  powers  that  are  not 
strictly  legislative  and  which  are  essential  to  administrative  govern- 
ment. If  this  department  is  limited  as  a  law-making  power,  what  is 
the  limitation  upon  the  exercise  of  those  powers  strictly  administra- 
tive? ...  It  must  be  conceded  there  is  none." 

But  let  us  consider  more  particularly  the  attitude  revealed  by 
the  courts  in  these  decisions  toward  due  process  of  law.  A  good 
illustrative  case  anterior  to  the  Wynehamer  decision  is  the  Massa- 
chusetts case  of  Fisher  v.  McGirr."°  Said  Shaw,  C.  J.,  in  his 
decision: 

"We  have  no  doubt  that  it  is  competent  for  the  legislature  to  declare 
the  possession  of  certain  articles  of  property,  either  absolutely  or  when 
held  in  particular  places  and  under  particular  circumstances,  to  be  un- 
lawful because  they  would  be  injurious,  dangerous,  and  noxious;  and 
by  due  process  of  law,  by  proceedings  in  rem,  to  provide  both  for  the 
abatement  of  the  nuisance  and  the  punishment  of  the  offender,  by  the 

»»  4  Gibbs  (Mich.)  244  (1856).    See  also  3  Gibbs  (Mich.)  330  (1854). 
iw  I  Gray  (Mass.)  i  (1854). 
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seizure  and  confiscation  of  the  property,  by  the  removal,  sale,  or  de- 
struction of  the  noxious  article." 

Still  more  in  point,  however,  is  the  language  of  the  opinions  in 
State  V.  PauP°^  and  State  v.  Keeran,^"^  which  the  Rhode  Island 
Supreme  Court  decided  with  the  Wynehamer  decision  before  it  and 
indeed  with  particular  animadversion  to  that  decision.  With  ref- 
erence to  attorney's  argument  based  upon  the  derived  view  of  the 
Law  of  the  Land  clause,  the  court  said: 

"It  is  obvious  that  the  objection  confounds  the  power  of  the  assembly 
to  create  and  define  an  offense  with  the  rights  of  the  accused  to  trial  by 
jury  and  due  process  of  law  .  .  .  before  he  can  be  convicted  of  it." 

Later  the  court  enters  protest  against  — 

"the  loose  habit  of  taking  constitutional  clauses,  which  from  their  his- 
tory and  obvious  purpose  have  a  well  defined  meaning,  away  from  all 
their  natural  connections,  and  by  drawing  remote  inferences  from  them, 
of  pressing  them  into  the  service  of  any  constitutional  objection  which 
the  ingenuity  or  fancy  of  the  objector  may  contrive  or  suggest,"  — 

a  practice  which  has  gone  far,  it  thinks,  to  bring  constitutional 
questions  into  "jest  and  ridicule."    But  surely,  it  continues, 

"if  any  clause  in  the  constitution  has  a  definite  meaning  which  should 
exclude  all  vagaries  which  render  courts  the  tyrants  of  the  constitution, 
this  clause  [law  of  the  land]  .  .  .  can  claim  to  have  [it]  both  from  its 
history  and  long  received  interpretation." 

It  is  urged  that  it  limits  the  legislature  in  regulating  the  vendability 
of  property. 

"Pushed  to  its  necessary  conclusions  the  argument  goes  to  the  extent, 
that  once  make  out  that  anything  real  or  personal  is  property,  as  every- 
thing in  a  general  sense  is,  and  legislation  as  to  its  use  and  vendability  . . . 
must  stop  at  the  precise  point  at  which  it  stood  when  the  thing  first 
came  within  the  protection  of  this  clause  of  the  constitution." 

A  better  reasoned  or  more  conclusive  refutation  of  the  derived  doc- 
trine of  due  process  of  law,  both  from  the  standpoint  of  logic  and 
history,  could  not  well  be  asked  for. 

Thus  the  Wynehamer  decision  found  no  place  in  the  constitutional 

"1  5  R.  I.  185  (1858). 

KB  Ibid.  497.    See  also  3  R.  I.  64  (1854);  also  ibid.  289. 
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law  that  was  generally  recognized  throughout  the  United  States  in 
the  year  1856.  Neither  had  it  been  foreshadowed  by  decisions  in 
similar  cases  in  other  States,  nor  was  it  subsequently  accepted 
in  such  cases.  Also  it  met  locally  an  immense  amount  of  hostile 
criticism,  both  lay  and  professional.  Altogether  it  must  be  con- 
sidered an  adversity,  for  the  time  being,  to  the  derived  doctrine  of 
due  process  of  law.  All  that  was  needed  apparently  to  dispose  of 
that  doctrine  at  once  and  for  all  time  was  another  such  Pyrrhic 
victory:   nor  was  such  event  long*  impending. 

Just  as  the  Court  of  Appeals  of  New  York  had  persuaded  itself 
that  it  must  intervene  to  save  the  proprietors  of  spirituous  liquors 
from  the  too  harsh  hand  of  legislative  wrath,  so  also  the  Supreme 
Court  of  the  United  States  had  convinced  itself  that  "the  peace 
and  harmony  of  the  country"  was  to  be  preserved  only  by  its 
"settling  by  judicial  decision"  the  question  of  slavery  in  the  terri- 
tories adversely  to  the  power  of  the  National  Legislature.  It 
came  about,  therefore,  that  exactly  a  twelvemonth  after  the 
Wynehamer  decision,  Taney,  C.  J.,  read  his  famous  opinion  in 
Scott  V.  Sanford,"^  pronouncing  the  Missouri  Compromise  to  have 
been  void  under  the  Due  Process  of  Law  clause  of  the  Fifth 
Amendment  of  the  United  States  Constitution.  His  language  is 
as  follows: 

"An  act  of  Congress  which  deprives  a  citizen  of  the  United  States  of 
his  liberty  or  property  merely  because  he  came  himself  or  brought  his 
property  into  a  particular  territory  of  the  United  States  and  who  had 
committed  no  offense  against  the  laws  could  hardly  be  dignified  with 
the  name  of  due  process  of  law." 

The  extraordinary  character  of  this  pronouncement  is  shown  by 
two  circumstances:  first,  the  fact  that  counsel  at  the  bar  did  not 
allude  in  the  remotest  way  to  any  such  restriction  upon  Congres- 
sional power;  and  secondly,  by  the  fact  that  at  this  point  the  Chief 
Justice  carries  with  him  only  two  of  his  associates,  Grier  and  Wayne, 
both  of  whom  present  but  short  opinions  accepting  perfunctorily 
the  Chief  Justice's  line  of  argument.  Daniel,  Campbell,  and 
Catron,  JJ.,  also  held  the  Missouri  Compromise  to  have  been  un- 
constitutional but  upon  far  different  grounds,  Catron  avaiHng  him- 
self of  the  doctrine  of  the  equality  of  the  states,  and  Campbell  and 
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Daniel  —  and  particularly  the  former  —  of  Calhoun's  doctrine  of 
state  sovereignty  and  the  correlative  doctrine  that  Congress  is 
but  the  agent  of  the  states  in  the  exercise  of  its  delegated  powers. 
Furthermore,  at  no  other  point  is  Justice  Curtis'  dissent  more  con- 
vincing than  in  his  refutation  of  this  use  of  the  term  "  due  process 
of  law."  Already  two  years  earlier  Curtis,  J.,  speaking  for  the  court 
in  Murray  v.  Hoboken  Land  and  Improvement  Co.,^°^  had  ruled 
that  legal  process  is  not  necessarily  due  process,  and  that  the  due 
process  required  by  the  Fifth  Amendment  means  the  processes  of 
the  common  and  statute  law  as  these  stood  at  the  time  of  the  adop- 
tion of  the  Constitution,  that  Congress  in  providing  procedure  for 
the  enforcement  of  its  acts  must  provide  the  procedure  that  is  due. 
But  no  question  of  procedure  was  at  issue  in  connection  with  the 
Missouri  Compromise.  How  then  could  the  Fifth  Amendment  be 
invoked?  If  the  Missouri  Compromise  did  indeed  comprise  one 
of  a  class  of  legislative  enactments  proscribed  by  the  Fifth  Amend- 
ment, what  then,  inquired  Curtis,  J.,  was  to  be  said  of  the  Ordinance 
of  1787,  which  Virginia  and  other  states  had  ratified  notwithstand- 
ing the  presence  of  similar  clauses  within  their  constitutions?  What 
again  was  to  be  said  upon  that  hypothesis  of  the  act  of  Virginia 
herself  passed  in  1778,  which  prohibited  the  further  importation 
of  slaves?  What  was  to  be  said  of  numerous  litigations  in  which 
this  and  analogous  laws  had  been  upheld  and  enforced  by  the  courts 
of  Maryland  and  Virginia  against  their  own  citizens  who  had  pur- 
chased slaves  abroad,  and  that  without  anyone's  thinking  to  ques- 
tion the  vaHdity  of  such  laws  upon  the  ground  that  they  were  not 
law  of  the  land  or  due  process  of  law?  "^    What  was  to  be  said  of 

^"^  18  How.  (U.  S.)  272  (1855).  See  also  Justice  Curtis'  opinion  in  Greene  t;.*Briggs, 
I  Curt.  (U.  S.)  311.  See  also  Johnson,  J.,  in  Bank  of  Columbia  v.  Okely,  4  Wheat. 
(U.  S.)  235  (1819):  The  words  "law  of  the  land"  (of  the  Maryland  constitution) 
"were  intended  to  secure  the  individual  from  the  arbitrary  exercise  of  the  powers  of 
government,  imrestrained  by  the  established  principles  of  private  rights  and  dis- 
tributive justice."  The  purport  of  this  vague  dictum  has  been  much  abused  by  late 
writers  and  judges:  see,  for  example,  Cooley,  Const.  Lim.  355,  where  it  is  praised  as 
a  "terse"  and  "accurate"  statement.  Bank  of  Columbia  v.  Okely  involved  only 
questions  of  procedure,  and  procedure  is  all  that  Johnson,  J.,  had  in  mind,  as  is  shown 
by  his  remark  shortly  afterward:  "the  forms  of  administering  justice  and  the  duties 
and  powers  of  courts  .  .  .  must  ever  be  subject  to  legislative  will."  4  Wheat.  (U.  S.) 

245- 

"»  Citing  5  Call  (Va.)  425;  i  Leigh  (Va.)  172;  and  5  Harr.  &  J.  (Md.)  107.  See 
Murray  v.  McCarty,  2  Munf.  (Va.)  393  (181 1),  applying  and  enforcing  the  act  of 
1792,  similar  in  purport  to  that  of  1778. 


DUE  PROCESS  OF  LAW  BEFORE  THE  CIVIL  WAR.       477 

the  Act  of  Congress  of  1808  prohibiting  the  slave  trade,  and  the 
assumption  of  the  Constitution  that  Congress  would  have  that 
power  without  its  being  specifically  bestowed,  but  simply  as  an  item 
of  its  power  to  regulate  commerce?  What,  again,  was  to  be  said 
of  the  Embargo  Act,  if  the  scope  of  Congressional  authority  to  legis- 
late; within  the  limits  of  powers  granted  it  was  restricted  by  the 
Fifth  Amendment;  and  what,  finally,  was  to  be  said  of  a  recent 
decision  of  the  Supreme  Court  itself  upholding  in  principle  at 
least  the  claim  of  power  represented  by  the  Embargo  Act?^°^ 
Such  were  some  of  the  questions  which  Curtis,  J.,  put,  to  which 
obviously  the  Chief  Justice's  easy  assumption  of  the  point  to  be 
proved  afforded  no  answer  at  all. 


vn. 

With  Chief  Justice  Taney's  decision  in  the  Dred  Scott  case  the 
story  of  Due  Process  of  Law  anterior  to  the  Fourteenth  Amend- 
ment comes  practically  to  a  close.  Proceeding  to  gather  up  our  re- 
sults, we  discover  at  once  that  the  most  conspicuous  fact  about  our 
constitutional  law  as  it  stood  on  the  eve  of  the  Civil  War  was  the 
practical  approximation  of  the  police  power  of  the  states  to  the 
sovereignty  of  the  state  legislatures  within  their  respective  constitu- 
tions, the  purpose  of  which  constitutions  was  universally  held  to  be 
not  to  grant  power,  but  to  organize  and  limit  powers  which  were 
otherwise  plenary.^°^  But  while  this  was  the  general  rule,  due  in 
part  to  the  temporary  eclipse  of  the  judiciary  and  in  part  to  the 
dominance  of  the  notion  of  States  Rights,  yet  there  survived  a 
number  of  restrictive  principles,  now  in  a  state  of  suspended  anima- 
tion, so  to  speak,  but  easily  susceptible  of  resuscitation.  And  one 
of  these  was  the  doctrine  of  "due  process  of  law,"  whose  title  to 
continued  vitality  may  be  put  upon  the  following  grounds :  First, 
the  availability  imparted  to  the  Due  Process  of  Law  clause  by 
the  decision  in  Murray  v.  Hoboken  Land  and  Improvement  Co.,  as 
a  constitutional  buffer  in  connection  with  summary  and  adminis- 
trative proceedings,  a  function  hitherto  subserved  almost  entirely 

io«  United  States  v.  Marigold,  9  How.  (U.  S.)  560. 

1"  See  particularly  Redfield,  C.  J.,  in  Thorpe  v.  Rutland,  etc.  R.  R.  Co.,  27  Vt. 
140  (1854). 
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by  the  Trial  by  Jury  clause;  ^°^  secondly,  the  steady  extension, 
even  among  courts  the  most  attached  to  the  doctrine  of  legislative 
sovereignty,  of  the  notion  of  "law  of  the  land"  and  "due  process 
of  law"  as  equivalent  to  "general  law"  and  as  therefore  inhibiting 
"special  legislation ";  ^°^  thirdly,  the  equivalence  established  in 
Taylor  v.  Porter  between  "  due  process  of  law  "  and  "  due  com- 
pensation "  in  questions  of  eminent  domain;  fourthly,  the  grow- 
ing practice,  for  example,  on  the  part  of  critics  of  the  Dred  Scott 
decision,  to  shift  construction  from  the  phrase  "  due  process  of 
law,"  to  the  terms  "  Uberty "  and  "property "  of  the  constitu- 
tional clause; "°  fifthly,  the  tendency  of  these  terms,  as  shown 
in  Ormond,  J.'s  opinion  in  the  Dorsey  case  and  in  Hubbard,  J.'s 
opinion  in  the  Wynehamer  case,  to  take  on  a  progressively 
broader  signification;  "^  sixthly,  the  fact  that  the  Massachusetts 
Supreme  Court,  owing  to  the  formula  by  which  power  is  vested  by 
the  Massachusetts  constitution  in  the  legislature  to  pass  "all  man- 
ner of  wholesome  and  reasonable"  laws,  had  never  ceased  to  describe 
the  poHce  power,  even  when  according  it  the  broadest  possible  field 
of  operation,  as  a  power  of  "reasonable"  legislation;  "^  seventhly, 
the  fact  that  the  courts  of  New  York  had  never  surrendered  the 
notion  of  legislative  power  as  inherently  limited;  ^^^  eighthly,  the 
fact  that  no  court  had  eo  nomine  cast  overboard  the  doctrine  of 
vested  rights;  ^^^  ninthly,  the  fact  that  all  courts  generally  de- 
scribed the  pohce  power,  though  without  any  apparent  intention  as 
yet  of  making  such  description  a  judicially  enforceable  limitation, 

i"8  See  the  excellent  old  United  States  Digest,  by  Metcalf  and  Perkins  (Boston, 
1847),  I,  562-564,  Tit.  "Constitutional  Law,"  cap.  "Right  of  Trial  by  Jury." 

^"^  See  particularly  Coulter,  J.,  in  Ervine's  Appeal,  16  Pa.  St.  263  (1851);  and 
Christiancy,  J.,  in  Sears  v.  Cottrell,  5  Mich.  251  (1858). 

"°  See  the  Republican  Platform  of  i860,  paragraph  8. 

"1  See  a  remark  of  the  court  in  Board  of  Excise  v.  Barrie,  34  N.  Y.  657  (1866),  on 
"  inconsiderate  dicta  "  in  the  Wynehamer  decision. 

"^  See  Massachusetts  Constitution,  Pt.  II,  Ch.  I,  Art.  IV;  Shaw,  C.  J.,  in 
Commonwealth  v.  Alger,  7  Cush.  (Mass.)  53  (1851);  State  v.  Gumey,  37  Me. 
156  (1853).  Ii^  this  connection  an  utterance  of  the  Massachusetts  court  with  refer- 
ence to  police  regulation  of  property  rights  has  oftentimes  been  cited  from  the 
decision  in  Austin  v.  Murray,  but  without  the  least  warrant,  siace  the  regulation 
referred  to  was  by  municipal  by-law.  The  constitutional  provision  comes  from  the 
colonial  charter  of  169 1. 

"3  See  particularly  Sill  v.  Coming,  15  N.  Y.  297  (1857),  and  People  v.  Draper,  ibid. 

532. 
"*  See,  for  example,  Miller,  J.,  in  Bartemeyer  ;;.  Iowa,  18  Wall.  (U.  S.)  129  (1874). 
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in  terms  of  its  historical  applications;  "^  tenthly,  and  lastly,  the 
fact  that  similariy  the  police  power  was  often  grounded  upon  the 
common-law  maxim  sic  utere  tuo  ut  alienum  non  laedas,^^^  a  defini- 
tion which  like  the  historical  definition  bore  with  it  the  possible 
implication  that  the  police  power  was  a  pecuhar  kind  of  power, 
exercisable  constitutionally  only  for  peculiar  ends. 

But  now  in  this  enumeration  we  have  included  many,  if  not  all, 
of  the  essential  elements  of  the  modern  flexible  doctrine  of  due 
process  of  law.  True,  the  proper  admixture  of  these  elements 
had  not  as  yet  in  i860  been  suggested,  but  that  it  would  be  in  the 
course  of  time,  with  the  legislatures  pressing  upon  the  courts  from 
one  side  and  private  interests  from  the  other,  who  could  doubt? 

Edward  S.  Corwin. 
Princeton  Universitj. 

^^^  See  Lincoln  v.  Smith,  Goddard  v.  Jacksonville,  supra. 

"^  Thorpe  v.  Rutland,  etc.  R.  R.  Co.,  Commonwealth  v.  Alger,  supra,  following 
2  Kent,  Comm.  340. 
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The  Theory  of  the  Pleading.  —  Under  the  common-law  system  of 
pleading  it  is  impossible  to  begin  proceedings  under  one  form  of  action, 
and  then  recover  on  proof  of  facts  sufficient  to  maintain  another  form.^ 
The  manifest  injustice  resulting  is  only  in  part  relieved  by  the  device 
of  amendment,  since  this  is  limited  by  the  general  rule  that  amendments 
cannot  introduce  a  new  cause  of  action.^  Under  that  system  the  plain- 
tiff stated,  not  the  facts  of  the  transaction  from  which  the  rights  and 
duties  of  the  parties  arose,  but  what  he  conceived  the  legal  effect  of 
those  facts  to  bs;  and  if  a  mistake  occurred  in  his  conclusions,  then  unless 
permitted  to  amend  he  was  thrown  out  of  court  and  compelled  to  begin 
anew.^ 

To  this  was  due  in  part  the  widespread  adoption  of  codes;  but  the 
hostility  and  illiberality  of  the  judiciary  in  construing  and  applying 
their  provisions  have  led  in  many  jurisdictions  to  a  state  of  confusion 
and  technicality  unknown  even  at  common  law.'*  Under  the  codes  the 
forms  of  action  are  abolished  and  the  pleader  is  required  to  make  only 
a  "plain  and  concise  statement  of  facts  constituting  each  cause  of  ac- 
tion." ^  It  is  well  settled  that  this  in  no  way  affects  the  fimdamental 
rights  and  liabilities  created  by  the  law  and  the  principles  by  which 
they  are  determined,  nor  alters  the  remedies  afforded  litigants.^  But 
in  contravention  of  the  avowed  purpose  of  the  legislature  some  courts 

1  Savignac  v.  Roome,  6  T.  R.  125,  129. 
^  Steffy  V.  Carpenter,  37  Pa.  St.  41. 

'  For  a  glaring  example  of  this,  see  Allen  v.  Tuscarora  Valley  R.  Co.,  78  Atl.  34 
(Pa.). 

*  See  22  Green  Bag,  438,  440. 

^  N.  Y.  Code  Civ.  Proc,  §§  481,  3339. 

*  See  PoMEROY,  Code  Remedies,  3  ed.,  §§  67-81. 
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have  evolved  a  doctrine  of  the  "theory  of  the  pleading"  best  stated  as 
follows:  "It  is  an  established  rule  of  pleading  that  a  complaint  must 
proceed  upon  some  definite  theory;  and  on  that  theory  the  plaintiff  must 
succeed  or  not  succeed  at  all.  A  complaint  cannot  be  made  elastic  so 
as  to  take  form  with  the  varying  views  of  counsel."  ^  The  apphcation 
of  this  rule  prevents  not  only  a  change  from  a  legal  to  an  equitable  theory 
or  vice  versa,  but  also,  in  some  jurisdictions,  a  change  of  theory  at  law  or 
in  equity.^  This  doctrine  is  firmly  established  in  Indiana  ^  and  Mis- 
souri,^" but  in  many  other  jurisdictions  the  decisions  are  hopelessly 
confused." 

Logically,  if  the  plaintiff  has  set  forth  facts  in  his  complaint  consti- 
tuting a  cause  of  action  and  entitling  him  to  some  relief  legal  or  equi- 
table, his  action  should  not  be  dismissed  because  he  has  misconceived 
the  nature  of  his  remedial  right.  ^^  And  the  decisions  are  tending  strongly 
to  that  view,  Wisconsin,  especially,  having  abandoned  its  former  posi- 
tion.^^  In  a  recent  case  the  court  permitted  amendment  of  a  complaint 
setting  forth  a  cause  of  action  for  negligence  so  as  to  allow  recovery 
under  a  statute.  Birt  v.  Southern  R.  Co.,  69  S.  E.  233  (S.  C).  The 
argument  advanced  by  advocates  of  the  doctrine  is  based  on  the  danger 
of  surprise  to  the  defense,  but  clearly  no  undue  burden  is  imposed  upon 
a  party  by  compelling  him  to  come  into  court  prepared  to  defend  on 
any  possible  legal  view  of  the  facts.  On  the  other  hand,  it  is  the  height 
of  technicahty  to  compel  one,  admittedly  entitled  to  some  relief,  to  be- 
gin his  proceedings  anew  because  of  the  failure  of  his  counsel  to  select 
the  proper  theory.^*  The  chief  purpose  of  the  pleadings  is  to  notify  the 
parties  of  the  claims  or  defenses  which  will  be  advanced  by  their,  op- 
ponents, and  that  result  being  accompUshed  by  a  complete  statement 
of  the  facts,  they  should  not  afford  a  means  of  escape  from  just  liability. ^^ 
The  practicability  of  the  riile  contended  for  is  shown  hy  its  success  in 
the  jurisdictions  adopting  it,  and  also  by  the  satisfaction  with  the  prac- 
tice in  some  states  whereby  claims  against  decedents'  estates  are  litigated 
with  no  other  pleadings  than  an  informal  statement  of  claim  in  which 
no  attempt  is  made  to  set  forth  a  cause  of  action. 


Gifts  Inter  Vivos  or  Choses  in  Action  Represented  by  a  Spe- 
cialty. —  Although  in  Coke's  time  a  donee  of  a  chose  in  action  ac- 

^  Mescall  v.  Tully,  91  Ind.  96,  99. 

*  The  theory  of  a  case  does  not  involve  the  amount  of  relief.    Hence  there  is  no 
departure  from  the  theory  when  one  obtains  less  relief  than  was  asked  for,  Yorn  v. 
Bracken,  153  Ind.  492;  nor  is  it  necessarily  a  departure  when  the  relief  to  which  one 
is  entitled  differs  slightly  from  that  asked,  Matthias  v.  Warrington,  89  Va.  533. 
8  Oolitic  Stone  Co.  v.  Ridge,  83  N.  E.  246,  247  (Ind.). 

^°  Huston  V.  Tyler,  140  Mo.  252. 

"  See  8  Col.  L.  Rev.  523,  532,  533  and  cases  cited. 

^  White  D.  Lyons,  42  Cal.  279,  282.    See  Manning  v.  School  District,  124  Wis.  84, 91. 

^^  Manning  v.  School  District,  supra;  Bieri  v.  Fonger,  139  Wis.  150;  Bannen  v. 
Kindling,  142  Wis.  613,  overruling  Supervisors  v.  Decker,  30. Wis.  624;  Grimes  v. 
Greenblatt,  47  Colo.  495;  Cockrell  v.  Henderson,  81  Kan.  335;  Crowder  v.  Fordyce 
Lumber  Co.,  93  Ark.  392;  Bates  v.  Capital  State  Bank,  18  Idaho,  429.  Contra,  Jones 
V.  Winsor,  22  S.  D.  480. 

"  See  Bieri  v.  Fonger,  supra. 

^*  See  4  111.  L.  Rev.,  491,  494, 
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o  right  against  the  obligor/  it  is  now  well  settled  that  a  gift  of 
id.tf  obligation  can  be  made.  The  law  as  to  the  methods  of  making  a 
gift  of  a  chose  in  action  evidenced  by  a  specialty  is,  however,  in  a  con- 
fused condition.  Most  welcome,  therefore,  is  the  opinion  of  Parkhurst,  J., 
in  the  recent  case  of  Talbot  v.  Talbot,  78  Atl.  535  (R.  I.),  which  explains 
the  theory  of  some  of  the  mooted  transactions  more  adequately  than 
has  been  done  by  any  court  heretofore. 

The  first  requisite  of  a  vahd  gift  of  a  contract  right  is,  of  course,  the 
intention  of  the  owner  to  make  a  present  gift.^  Although  by  the  anoma- 
lous doctrine  of  Ex  parte  Pye  ^  a  valid  trust  of  a  chose  in  action  may  be 
created  by  the  owner's  merely  declaring  himself  trustee,  this  transac- 
tion requires  an  intention  to  create  a  trust,  and  the  courts  have  firmly 
refused  to  find  such  an  intention  merely  because  an  intended  gift  did 
not  take  effect.^  The  second  requisite  of  a  gift  is  some  act  regarded  by 
the  law  as  a  valid  execution  of  the  intent.    What  acts  are  sufficient? 

When  a  chose  in  action  is  represented  by  a  written  instrument,  the 
obligee  is  possessed  of  two  things,  —  the  piece  of  paper  and  the  right  to 
sue  the  obligor.  Some  kinds  of  instruments,  such  as  negotiable  bills  or 
notes,  life  insurance  policies  and  certificates  of  stock,  are  by  mercantile 
custom  or  express  provision  in  the  instrument  itself  transferable  by  in- 
dorsement and  delivery.  But  as  all  such  instruments  are  chattels,  the 
usual  methods  of  transferring  other  personal  property  ^  should  also  be 
sufficient  to  pass  the  paper;  and  as  these  instruments  are  mimiments  of 
title,^  the  right  to  the  obligation  should  go  with  the  instrument  itself. 
If  the  instrument  itself,  or  a  deed  of  it,  is  delivered,  together  with  an 
express  power  to  collect,  the  donee  acquires  an  interest  which  ought  to 
make  the  power  irrevocable.  Even  if  no  express  power  is  given,  one 
should  be  implied;  for  the  donor  would  not  have  parted  with  his  muni- 
ment of  title  had  he  intended  to  reserve  to  himself  the  right  to  collect, 
and,  furthermore,  he  cannot  force  the  donee  to  return  the  instrument.'^ 
Moreover,  even  if  the  transfer  is  one  which  is  required  to  be  made  on 
the  books  of  the  obligor,  as  is  often  the  rule  as  to  stock  and  to  savings- 

1  See  I  Harv.  L.  Rev.  6,  n.  2. 

2  Talbot  V.  Talbot,  sjipra  ;  Coolidge  v.  Knight,  194  Mass.  546. 

3  18  Ves.  140.  Accord,  Re  Shield,  53  L.  T.  R.  n.  s.  5,  8;  Matter  of  Totten,  179 
N.  Y.  112. 

*  Re  Shield,  supra;  Paine  v.  Paine,  28  R.  I.  307;  Norway  Savings  Bank  v.  Merriam, 
88  Me.  146. 

*  A  gift  of  a  chattel  can  be  made  by  delivery  of  the  chattel,  or  a  deed  of  it,  but  not 
by  parol  or  a  writing  not  under  seal.    See  Cochrane  v.  Moore,  25  Q.  B.  D.  57. 

*  For  a  list  of  instruments  which  are,  and  which  are  not,  mimiments  of  title,  see 
Rood,  Wills,  §§  28,  29. 

^  The  opinion  in  Talbot  v.  Talbot,  supra  (certificates  of  stock),  covers  all  of  these 
points,  either  by  actual  decision  or  dicta.  But  authority  against  almost  every  one 
of  them  can  be  found  in  the  books.  For  a  summary  of  the  authorities,  see  Ames, 
Cases  on  Trusts,  2  ed.,  136-163,  and  notes,  See  also  5  Harv.  L.  Rev.  35;  9  id.  488; 
12  id.  498  (cited  with  approval  in  Talbot  v.  Talbot,  supra,  547);  22  id.  453.  That  the 
diversity  still  exists  is  shown  by  an  examination  of  the  recent  cases.  See,  for  example, 
Allen- West  Commission  Co.  v.  Grumbles,  129  Fed.  287  (deed  of  stock  certificate  in- 
efifecti/e);  Malone's  Committee  v.  Lebus,  116  Ky.  975  (deed  of  note  effective);  Wilson 
V.  Featherston,  122  N.  C.  747  (delivery  of  savings-bank  book  ineffective);  Polley  v. 
Hicks,  58  Oh.  St.  218  (delivery  of  savings-bank  book  effective).  It  has  even  been  held 
that  a  writing  without  a  seal  purporting  to  pass  a  bond  is  an  effective  gift  inter  vivos. 
McGavic  v.  Cossum,  72  N.  Y.  App.  Div.  35.  But  there  seems  to  be  no  proper  ground 
for  such  a  decision. 
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bank  accounts,  the  same  result  should  be  reached.  Otherwise,  in  the 
words  of  Dean  Ames,  "We  should  have  this  extraordinary  condition  of 
things:  the  donee  unable  to  transfer  the  shares  or  collect  the  deposit,  be- 
cause the  gift  is  not  deemed  complete;  the  donor  equally  helpless,  because 
he  cannot  produce  the  certificate  or  bank-book;  the  company  or  bank, 
on  the  other  hand,  in  a  position  capriciously  to  recognize  either  the 
donor  or  donee  as  dominus  of  the  claim,  or,  indeed,  unless  they  come 
to  some  compromise,  to  refuse  with  safety  to  recognize  either."  ^  It  is 
generally  said  that  such  an  unregistered  transfer  of  stock  passes  only 
an  equitable  title ;  ^  and  some  cases  have  held  that  an  attaching  creditor 
of  the  transferor  should  prevail  against  the  transferee.^"  But,  with 
submission,  both  of  these  views  are  wrong;  and,  while  the  corporation 
is  justified  in  refusing  to  recognize  the  donee  as  stockholder  until  he 
asks  for  registration,  he  has  nevertheless  acquired  a  legal  right  to  the 
stock.^^ 


Appointment  of  Expert  Witnesses  by  the  Court.  —  With  in- 
creasing specialization  in  industry  and  science  and  the  consequently 
increasing  importance  of  expert  opinion  evidence,  there  has  grown  up 
much  dissatisfaction  with  the  old  method,  whereby  each  side  calls  its 
own  expert  witnesses,  who  are  apt,  consciously  or  unconsciously,  to 
become  partisans  of  the  side  employing  them.  About  the  mildest  possible 
reform  that  promises  any  substantial  improvement  in  those  conditions 
was  embodied  in  a  Michigan  statute  recently  held  unconstitutional. 
People  V.  Dickerson,  129  N.  W.  198  (Mich.).  That  statute  provided  for 
appointment  by  the  court  of  not  more  than  three  suitable  disinterested 
persons  to  investigate  issues  involving  expert  knowledge  or  opinion  in 
homicide  cases,  and  testify  at  the  trial.  It  did  not  preclude  either  prose- 
cution or  defense  from  using  other  expert  witnesses. 

Due  process  of  law,^  which  the  court  thought  infringed,  does  not  require 
a  cast-iron  adherence  to  the  old  forms  of  procedure.^  It  does  not  require 
that  the  judge  refrain  from  expressing  to  the  jury  an  opinion  as  to  the 
credibility  of  particular  witnesses  although  that  is  the  practice  in  most 
states.'  Federal  courts  and  some  state  courts  still  follow  the  old  common- 
law  practice  of  charging  on  the  facts  as  well  as  the  law.*  Neither  does 
due  process  preclude  the  prosecution  from  calhng  witnesses  whose  names 
are  not  indorsed  on  the  indictment  or  contained  in  the  list  given  to  the 
defendant.*    However,  it  would  be  well  for  the  legislature  to  provide  for 

8  See  Ames,  Cases  on  Trusts,  2  ed.,  156,  n.  (cited  with  approval,  Talbot  v.  Talbot, 
supra,  547). 

'  See  Talbot  v.  Talbot,  supra,  546;  Basket  v.  Hassell,  107  U.  S.  602,  614;  4  Thomp- 
son, Corporations,  2  ed.,  §  4318. 

"  Application  of  Murphy,  51  Wis.  519.  Contra,  Reilly  v.  Absecon  Land  Co.,  75 
N.  J.  Eq.  71. 

"  See  Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252,  284;  i  Morawetz,  Private  Coepo- 
EATiONS,  2  ed.,  §§  193-200;  16  Harv.  L.  Rev.  312. 

1  Mich.  Const.,  Art.  II,  Sec.  16;  U.  S.  Const.,  Amendment  XIV. 

2  Hurtado  v.  California,  no  U.  S.  516;   Brown  v.  New  Jersey,  175  U.  S.  172. 

*  Dakota  v.  O'Hare,  i  N.  D.  30;   People  v.  O'Brien,  96  Cal.  171. 

*  Simmons  v.  U.  S.,  142  U.  S.  148;  McClain  v.  Commonwealth,  no  Pa.  St.  263. 
^  People  V.  Machen,  loi  Mich.  400;  State  v.  Hollingsworth,  100  N.  C.  535. 
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giving  the  accused  the  names  of  the  official  experts  before  the  trial  be- 
gins. The  most  that  can  be  said  against  the  statute  is  that  possibly  no 
opinion  on  some  topics  concerning  which  Httle  is  really  known  should  be 
given  the  weight  which  the  jury  might  attach  to  any  opinion  coming  from 
men  designated  by  the  judge  as  suitable  and  disinterested  experts.  Such 
arguments  should  be  addressed  to  the  legislature.  No  doctrine  of  con- 
stitutional law  is  more  frequently  repeated  than  that  the  courts  will 
not  overthrow  an  act  of  the  legislature  simply  because  they  deem  it 
unwise. 

Another  ground  on  which  the  court  bases  its  decision  is  that  the  statute 
in  question  transfers  the  power  of  choosing  witnesses  from  the  prosecuting 
attorney,  an  administrative  officer,  to  a  member  of  the  judicial  depart- 
ment, in  violation  of  the  provision  of  the  state  constitution  for  a  sepa- 
ration of  powers.^  Comparing  a  theoretical  analysis  of  the  powers  of 
government  with  the  distribution  of  those  powers  by  the  state  constitu- 
tions, it  is  apparent  that  legislative  power  (e.  g.  the  veto)  is  entrusted  to 
the  governor.  So  the  constitutions  give  the  impeaching  power,  theoreti- 
cally judicial,  to  the  legislature.  Furthermore,  \yithout  express  warrant 
in  the  usual  state  constitution,  the  judicial  power  of  punishing  contempt 
is  exercised  by  the  legislature,^  while  the  courts  exercise  the  legislative 
power  of  prescribing  rules  of  practice  and  many  theoretically  adminis- 
trative functions,  such  as  appointing  receivers  to  wind  up  the  affairs  of 
insolvent  corporations,  and  administering  estates  of  deceased  persons. 
These  are  but  a  few  of  many  illustrations  which  show  that  the  distribu- 
tion of  powers  is  historical  rather  than  analytical.^  It  is  impossible 
definitely  to  assign  every  function  of  government  to  one  of  the  three 
departments  as  a  matter  of  logic,  and  it  would  be  highly  undesirable  to 
do  so  as  a  matter  of  law.^  There  is  a  broad  borderland  of  functions, 
which  may  be  shifted  from  one  department  to  another  as  circumstances 
require.  Thus  many  powers  formerly  thought  judicial  ^°  are  now  ex- 
ercised by  administrative  officers  or  boards."  The  power  given  by  the 
Michigan  statute  to  choose  official  experts  resembles  more  closely  the 
power  to  appoint  referees  than  that  to  choose  witnesses  for  one  side. 
Hence,  even  if  not  analytically  a  judicial  function,  it  is  historically  so. 


Religious  Belief  as  Affecting  the  Credibility  of  Dying  Dec- 
larations. —  One  exception  to  the  rule  excluding  hearsay  evidence  is 
the  admission  in  a  criminal  prosecution  for  homicide  of  the  dying  decla- 
rations of  the  decedent  as  to  the  manner  of  his  death.  The  essential 
requisite  of  such  declarations  is  that  they  shall  have  been  made  when 
the  declarant  has  lost  all  hope  of  life  and  is  firmly  convinced  that  he  is 

*  Mich.  Const.,  Art.  IV. 

*  People  ex  rel.  McDonald  v.  Keeler,  99  N.  Y.  463;  In  re  Gunn,  50  Kan.  155. 

*  See  Salmond,  Jurisprudence,  93-96. 

*  See  GooDNOw,  Administrative  Law  of  the  United  States,  24-42. 

^o  Stone  V.  Elkins,  24  CaJ.  125  (election  contest).  See  State  ex  rel.  Arpen  v.  Brown, 
19  Fla.  563  (revoking  license  for  cause). 

11  See  Andrews  v.  Judge  of  Probate,  74  Mich.  278  (election  contest);  Hartford  Fire 
Insurance  Co.  v.  Raymond,  70  Mich.  485  (revoking  license  for  cause). 
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about  to  die.^  He  may  then  be  regarded  as  induced  by  the  most  power- 
ful considerations  to  speak  the  truth.  In  the  words  of  Eyre,  C.  B.,  "A 
situation  so  solemn  and  so  awful  is  considered  by  the  law  as  creating  an 
obligation  equal  to  that  which  is  imposed  by  a  positive  oath  admin- 
istered in  a  court  of  justice."  ^  But  the  solemnity  of  the  circmnstances 
is  no  more  an  absolute  guaranty  of  truthfulness  than  is  an  oath;  and  so 
if  the  decedent  would  not  have  been  a  competent  mtness  in  a  court  of 
justice  his  dying  declarations  are  not  admissible  there.^  Thus,  as  a 
lack  of  religious  belief  would  originally  disqualify  any  one  as  a  witness, 
because  of  the  reli^ous  nature  of  an  oath,  so  the  dying  declarations  of 
any  one  who  did  not  believe  in  future  rewards  and  punishments  were 
inadmissible.*  This  theological  qualification  of  testimonial  capacity, 
however,  has  been  removed,  and  a  non-beUever  is  no  longer  necessarily 
an  incompetent  witness.^  Arguing  from  this  premise  a  man's  dying 
statements  are  probably  no  longer  excluded  on  merely  religious  grounds.^ 
The  problem  then  arises,  whether  a  decedent's  peculiar  religion  or  his 
lack  of  any  religion  may  be  shown  to  impeach  his  dying  declarations. 
In  jurisdictions  that  aljow  such  impeachment  of  a  living  witness  the 
answer  must  be  affirmative.^  It  is  submitted  that  the  converse  need 
not  be  true,  and  that  a  recent  case  was  wrong  in  deciding  that  as  want  of 
religion  could  not  be  shown  to  impeach  a  living  witness  it  was  inadmis- 
sible to  shake  the  credibility  of  dying  declarations.  State  v.  Yee  Gueng, 
112  Pac.  424  (Ore.).  But  though  it  is  fair  to  argue  that  what  will 
shake  the  stronger  testimony  will  shake  the  weaker  also,  non  sequitur 
that  what  will  not  shake  the  stronger  will  not  shake  the  weaker.  Three 
effective  safeguards  surround  testimony  that  is  given  on  the  witness 
stand:  the  jury  can  observe  the  witness'  demeanor;  he  is  subject  to 
cross-examination;  and  a  more  than  possible  result  of  a  lie  is  a  criminal 
prosecution  for  perjury.  A  dying  declaration  is  subject  to  none  of  these 
tests.  It  is  a  hazardous  form  of  evidence  at  best;  it  therefore  should  be 
received  with  caution,  and  its  weight  should  be  carefully  calculated.* 
The  thought  of  immediate  death  may  strongly  impel  the  ordinary  Anglo- 
Saxon  to  speak  the  truth,  but  it  certainly  will  not  affect  all  minds  alike. 
It  is  entirely  logical  for  one  to  say,  "I  am  about  to  die,  therefore  why 
tell  the  truth?"  Indeed  Stephen's  History  of  the  Criminal  Law  tells  us 
that  in  the  Punjab  a  native,  mortally  wounded,  frequently  makes  a 
statement  implicating  alb  his  hereditary  enemies  in  his  murder.^  And 
whether  a  dying  man  is  impelled  towards  truth  or  falsehood  depends 
in  large  measure  upon  how  he  regards  impending  death.     Surely  the 

^  Queen  v.  Jenkins,  i  C.  C.  R.  187;  Peak  v.  State,  50  N.  J.  L.  179;  Tracy  v.  People, 

97  111.  lOI. 

2  Rex  V.  Woodcock,  Leach  Cr.  Cas.  397. 
^  See  Greenleaf,  Evidence,  16  ed.,  §  157. 

*  Rex  V.  Pike,  3  C.  &  P.  598;    Donnelly  v.  State,  26  N.  J.  L.  463. 

*  See  Greenleaf,  Evidence,  16  ed.,  §  370. 

^  People  V.  Sanford,  43  Cal.  29;  State  v.  Elliot,  45  la.  486;  State  v.  Ah  Lee,  8  Ore, 
214.  This  conclusion  however  is  not  a  necessary  one.  See  Wigmore,  Evidence, 
§  1443- 

^  People  V.  Sanford,  supra;  State  v.  Elliot,  supra.  See  also  analogous  cases :  State  v. 
Baldwin,  15  Wash.  15;  Lester  v.  State,  37  Fla.  382;  Com.  v.  Cooper,  5  All.  (Mass.)  495. 

*  People  V.  Kraft,  148  N.  Y.  631;  Queen  v.  Jenkins,  supra,  193;  Starkey  v.  People, 
17  111.  17,  22. 

'  See  I  Stephen,  Hist.  Crim.  Law,  448. 
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dying  declarations  of  a  man  impressed  with  a  firm  belief  of  future  ac- 
countability are  entitled  to  greater  credence  than  those  of  a  man  with 
no  sense  of  reUgious  responsibility .^^ 


Personal  Jurisdiction  over  Residents  by  Substituted  Service. 
—  The  situations  in  which  jurisdictional  difficulties  are  presented  may 
generally  be  classified  as  follows:  (i)  A  court  in  state  A  attempts  directly 
to  affect  the  title  to  property  in  state  B ;  (2)  a  court  in  state  A  attempts  to 
affect  the  title  to  property  in  state  B  when  a  person  with  an  existing 
right  in  the  title  is  in  state  A;  (3)  a  court  in  state  A  attempts  directly  to 
affect  the  rights  of  a  person  in  state  B;  (4)  a  court  in  state  A  attempts 
to  affect  the  rights  of  a  person  in  state  B  who  owns  property  in  state  A. 

In  (i)  the  court  clearly  has  no  jurisdiction.^  In  (2),  however,  it  can 
incidentally  affect  the  title  by  compelling  action  on  the  part  of  a  person 
over  whom  it  has  jurisdiction.^  (4)  is  analogous  to  (2),  since  the  court, 
by  acting  on  the  title  to  property  over  which  it  has  jurisdiction,  can  in- 
cidentally affect  the  rights  of  a  non-resident.^  Proceedings  under  this 
class  may  be  either  strictly  in  rem,'^  or  quasi  in  rem.^  (3)  corresponds  to 
(i),  but  is  not  so  easily  disposed  of.  The  general  rule  is  that  personal 
jurisdiction  without  consent  can  be  acquired  only  by  personal  service 
within  the  state.  It  is  almost  universally  applied  to  non-resident  for- 
eigners.^ The  assumption  by  the  English  courts  of  jurisdiction  over 
foreigners  on  substituted  service  when  authorized  by  statute,  is  due  to 
the  supremacy  of  Parliament,  and  is  in  little  danger  of  imitation  in  this 
country.'^  Even  in  England  the  jurisdiction  of  a  foreign  court  in  such 
a  case  is  denied.*  Acquiring  jurisdiction  over  foreign  corporations  by 
serving  their  agents  within  the  state  is  not  an  exception  to  the  general 
rule,  since  it  is  based  on  consent,^  which  is  a  recognized  basis  for  personal 
jurisdiction.^"  The  principle  that  personal  jurisdiction,  once  acquired, 
continues  through  all  proceedings  which  form  part  of  the  same  litiga- 
tion is  also  no  exception. ^^ 

There  is,  however,  a  dispute  whether  there  is  not  a  real  exception  in 
the  case  of  residents  of  the  state.  In  many  decisions  on  the  question  of 
personal  juHsdiction  over  non-residents,  the  language  is  broad  enough 

^"  Nesbitt  V.  State,  43  Ga.  238;  Goodall  v.  State,  i  Ore.  333;  Carver  v.  United  States, 
164  U.  S.  694,  697. 

^  See  Wharton,  Conflict  of  Laws,  §§  273,  274,  278. 

*  Massie  v.  Watts,  6  Cranch  (U.  S.)  148.     See  20  Harv.  L.  Rev.  382. 
'  Arndt  v.  Griggs,  134  U.  S.  316. 

*  Huling  V.  Kaw  Valley  Railway  &  Improvement  Co.,  130  U.  S.  559. 

'  Hogle  V.  Mott,  62  Vt.  255.  See  Pennoyer  v.  Neff,  95  U.  S.  714.  In  all  proceed- 
ings in  rem  reasonable  notice  is  necessary  to  satisfy  constitutional  requirements.  Roller 
V.  Holly,  176  U.  S.  398. 

*  Pennoyer  v.  Neff,  supra;  Eliot  v.  McCormick,  144  Mass.  10;  Buchanan  v.  Rucker, 
9  East  192. 

^  See  24  Harv.  L.  Rev.  318. 

*  Schibsby  v.  Westenholz,  6  Q.  B.  155;  Buchanan  v.  Rucker,  supra. 

8  St.  Clair  v.  Cox,  106  U.  S.  350;  Gibbs  v.  Queen  Insiurance  Co.,  63  N.  Y.  114. 
1"  Jones  V.  Merrill,  113  Mich.  433;  Copin  v.  Adamson,  9  Ex.  345.     See  Rousillon  v. 
Rousillon,  14  Ch.  D.  351,  371. 
"  Bums  V.  Belknap,  22  Vt.  419;  Fitzsimmons  v.  Johnson,  90  Tenn.  416. 


NOTES.  487 

to  include  residents  who  are  outside  the  state,^-  and  a  few  squarely  de- 
cide that  jurisdiction  can  be  acquired  over  residents  in  no  other  way 
than  over  non-residents.^^  In  accord  with  this  view  is  a  recent  decision 
declaring  unconstitutional  a  statute  which  gave  personal  jurisdiction 
over  residents  of  the  state  who  were  personally  served  outside  its  terri- 
tory. Raher  v.  Raher,  129  N.  W.  494  (la.).  These  cases  illustrate  the 
modern  tendency  of  the  law  to  emphasize  the  importance  of  the  terri- 
torial at  the  expense  of  the  personal  relation  between  the  individual  and 
the  state,  though  many  personal  duties  to  the  state  are  still  recognized.^* 
This  tendency  is  doubtless  sound;  but  it  is  submitted  that  the  personal 
relation  is  still  potent  enough  to  enable  the  state  to  stipulate  by  what 
method  its  citizens  or  residents/^  even  when  temporarily  outside  the 
territory,  should  become  amenable  to  the  orders  of  its  courts,  and  that 
constitutional  requirements  are  satisfied  by  providing  for  some  reason- 
able form  of  notice.  This  view  seems  to  be  supported  by  the  weight  of 
authority,  it  being  generally  held  that  any  reasonable  form  of  substi- 
tuted service  gives  personal  jurisdiction  over  domestic  corporations^® 
and  residents  "  of  the  state,  whether  they  are  within  its  territory  or 
outside. 


Contribution  Between  Co-Sureties  on  Partially  Concurrent 
Obligations.  —  Stated  broadly,  the  equitable  ^  doctrine  of  contribu- 
tion is,  that  when  one  person  has  discharged  an  obligation,  which  another 
had  likewise  assumed,  he  is  entitled  to  be  reimbursed  proportionably  to 
the  risk  assumed  by  each.^  The  application  of  this  rule  where  the  obli- 
gations are  coextensive  presents  a  simple  problem  in  arithmetic.^  But 
where  the  two  instruments  are  only  partially  concurrent  a  more  difficult 
question  is  presented,  involving  a  determination  of  what  portion  of  the 
broader  obligation  is  applicable  to  the  common  risk. 

The  cases  dealing  with  this  problem  may  be  divided  into  two  classes: 
first,  where  the  only  element  of  loss  is  one  for  which  both  sureties  are 

12  See  Pennoyer  v.  Neff,  supra. 

"  Moss  V.  Fitch,  212  Mo.  484;  De  la  Montanya  v.  De  la  Montanya,  112  Cal.  loi; 
Smith  V.  Grady,  68  Wis.  215. 

1*  See  Salmond,  Jurisprudence,  195. 

1^  In  this  respect  no  distinction  is  drawn  between  citizens  and  domiciled  residents. 
See  Huntley  v.  Baker,  ^^  Hun  (N.  Y.)  578. 

18  Clearwater  Mercantile  Co.  v.  Roberts,  etc.  Shoe  Co.,  51  Fla.  176;  Continental 
Nat.  Bank  v.  Thurber,  74  Hun  (N.  Y.)  632. 

"  Harryman  v.  Roberts,  52  Md.  64,  76;  Henderson  v.  Staniford,  105  Mass.  504; 
Huntley  v.  Baker,  supra;  Ouseley  v.  Lehigh  Valley  Trust  &  Safe-Deposit  Co.,  84  Fed. 
602;  Douglas  V.  Forrest,  4  Bing.  686;  Becquet  v.  MacCarthy,  2  B.  &  Ad.  951,  958. 
As  to  what  is  not  reasonable  notice,  see  Bardwell  v.  Collins,  44  Minn.  97.  The  posi- 
tion taken  in  the  principal  case  that  a  distinction  is  to  be  drawn  between  actual  service 
outside  the  state  and  service  by  leaving  at  the  defendant's  residence,  in  favor  of  the 
latter,  seems  untenable.  See  Anheuser-Busch  Brewing  Assn.  v.  Peterson,  41  Neb. 
897. 

^  See  Ames,  Cases  on  Suretyship,  537,  n.  i. 

*  Armitage  v.  Pulver,  37  N.  Y.  494;  Thurston  v.  Koch,  4  Dall.  (U.  S.)  348.  See  also 
Deering  v.  The  Earl  of  Winchelsea,  2  B.  &  P.  270;  Pendlebury  v.  Walker,  4  Y.  &  C.  424, 
441. 

'  Citizens  Ins.  Co.  v.  Hoffman,  128  Ind.  370;  Farmers'  Feed  Co.  v.  Scottish  Union 
Ins.  Co.,  173  N.  Y.  241. 
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liable,  and  second,  where  a  portion,  of  the  loss  is  covered  by  both  obli- 
gations and  the  remainder  must  be  borne  by  one  alone.  The  decisions 
in  both  classes  are  confined  almost  exclusively  to  the  adjustment  of  loss 
between  so-called  "specific"  and  "blanket"  fire  policies,*  containing 
a  pro  raid  clause  intended  to  effect  without  circuity  of  action  the  result 
produced  by  contribution.^  An  examination  of  the  second  class  of  cases 
discloses  a  hopeless  confusion,^  in  which  can  be  discovered  no  definite 
principle  other  than  a  desire  to  give  the  insured  the  fullest  indemnity.'' 
In  the  first  class,  it  is  held  that  the  amount  insured  by  the  blanket  policy 
is  the  greatest  sum  for  which  it  would  be  liable,  in  the  event  of  a  total 
loss  of  the  property  covered  by  the  specific  policy.^  This  method  of  ap- 
portionment seems  theoretically  correct,  in  view  of  the  principle  that  it 
is  the  hazard  assumed  by  each  insurer  that  determines  the  ratio  of 
contribution. 

The  applicability  of  this  rule  to  fidelity  insurance  ^  is  denied  in  the  re- 
cent case  of  American  Surety  Co.  v.  Wrightson,  103  L.  T.  R.  663  (Eng., 
K.  B.  Div.,  Nov.  15,  1910).  The  plaintiff  had  guaranteed  a  bank  against 
loss  up  to  $2 500  by  the  dishonesty  of  a  certain  employee.  The  defendant 
in  a  general  policy  of  £40,000  insured,  among  other  things,^"  against  loss 
from  the  same  source.  The  employee  misappropriated  $2680.  In  the 
suit  for  contribution,  it  was  held  that  the  proper  ratio  is  as  2500  is  to 
2680.  The  decision  is  a  departure  from  the  equitable  principle,  in  that 
the  proportion  is  made  to  depend  upon  the  loss  rather  than  upon  the 
initial  undertaking.  Surely  the  greater  scope  of  the  blanket  policy  fur- 
nishes no  valid  reason  for  applying  a  different  rule.  Every  policy  is  a 
blanket  policy  in  so  far  as  it  partially  insures  a  certain  subject  matter, 
any  portion  of  which  may  be  separately  insured  by  a  smaller  policy. 

*  Cherry  v.  Wilson,  78  N.  C.  164;  Burnett  v.  Millsaps,  59  Miss.  333.  In  these  cases, 
both  of  the  second  class,  the  question  of  apportionment  between  co-sureties  on  a  sheriff's 
bond  was  presented.  The  court  held  in  both  cases  that  the  common  loss  should  be  di- 
vided in  half. 

^  See  Cromie  v.  Kentucky  &  Louisville  Mutual  Ins.  Co.,  15  B.  Mon.  (Ky.)  432; 
Howard  Ins.  Co.  of  N.  Y.  v.  Scribner,  5  Hill  (N.  Y.)  298,  301. 

'  It  has  been  held  that  this  is  not  a  case  of  concurrent  insurance  and  no  question  of 
apportionment  is  involved.  Meigs  v.  Insurance  Co.  of  North  America,  205  Pa.  St. 
378.  Contra,  W.-H.  Coffee  Co.  v.  Merchants',  etc.  Ins.  Co.,  no  Iowa  423.  Sometimes 
the  policy  is  apportioned  among  the  various  items  insured  proportionably  to  their  value. 
Chandler  v.  Ins.  Co.  of  North  America,  70  Vt.  562.  The  apportionment  has  also  been 
based  on  the  losses  on  the  different  parcels.  Mayer  v.  American  Ins.  Co.,  2  N.  Y.  Supp. 
227.  According  to  the  so-called  Cromie  rule,  the  general  policy  pays  first  the  loss  on 
property  not  doubly  insured.  See  Cromie  v.  Kentucky  &  Louisville  Mutual  Ins.  Co., 
supra.  With  this  last  may  be  contrasted  the  "gradual  reduction"  rule,  in  which  the 
first  payment  is  made  on  the  item  suffering  the  greatest  loss.  Schmaelze  v.  London  & 
Liverpool  Fire  Ins.  Co.,  75  Conn.  397.  See  Richards,  Insurance  Law,  440,  n.  4; 
Griswold,  Fire  Underwriters'  Text-Book,  661-685. 

^  Angebrodt  &  Barth  v.  Delaware  Mutual  Ins.  Co.,  31  Mo.  593;  Ogden  v.  East 
River  Ins.  Co.,  50  N.  Y.  388,  391. 

*  If  the  value  of  the  specific  thing  is  greater  than  the  blanket  policy,  the  full  amount 
pro-rates  with  the  smaller  policy.  Page  el  al.  v.  Sun  Ins.  Co.,  74  Fed.  203.  Otherwise 
the  value  of  the  specific  property  determines.    Erb  v.  Fidelity  Ins.  Co.,  99  Iowa  727. 

'  There  is  some  conflict  as  to  whether  fidelity  insurance  is  properly  suretyship  or 
insurance.    See  Richards,  Insurance  Law,  655;  Vance,  Insurance,  §§  247-248. 

1"  The  general  policy  covered  loss  of  securities,  negotiable  paper  or  currency,  on  or 
off  the  premises,  by  robbery,  theft,  fire,  embezzlement,  burglary,  or  negligence  or 
fraud  of  employees. 
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The  presence  of  such  lesser  policy  cannot  alter  the  nature  of  the  more 
extensive  insurance.  ^^  The  risk  of  the  latter  is  comparatively  greater, 
but  that  is  an  incident  of  the  size  of  the  obligation  assumed,  for  which  the 
insurer  presumably  exacts  a  greater  reward.^^  Nor  is  the  fact  that  the 
loss  was  first  paid  by  a  co-surety  a  reason  for  lightening  the  burden 
undertaken  by  the  more  general  policy. 

From  a  practical  viewpoint,  it  is  evident  that  the  nature  of  this  risk 
renders  it  peculiarly  difficult  to  limit  the  amount  at  hazard  on  this  one 
item,  as  may  be  done  in  fire  insurance  by  showing  the  value  of  the  spe- 
cific thing.  Conceivably  this  one  employee  might  have  stolen  £40,000, 
for  which  the  policy  would  have  been  liable.^^  In  the  absence  of  proof 
that  his  opportunities  to  misappropriate  were  restricted,  the  ratio  would 
necessarily  be  2500  to  193,600.  An  appearance  of  unfairness  in  that 
result  seems  to  have  been  the  controlling  ground  of  the  decision. 


Jurisdiction  Over  Foreign  Vessels.  —  Over  foreign  public  vessels 
in  its  ports  every  nation  is  understood  to  waive  the  exercise  of  its  terri- 
torial jurisdiction.^  This  concession,  based  on  international  courtesy 
and  not  a  matter  of  right,^  is  made  because  it  is  not  to  be  considered  that 
a  vessel,  representing  the  dignity  and  sovereign  power  of  an  independ- 
ent state,  and  its  crew  as  public  functionaries,  would  submit  to  another 
authority.^  Though  the  extent  of  this  concession  is  still  in  dispute,  the 
difference  is  for  the  most  part  one  of  terminology  rather  than  of  sub- 
stance. Most  writers  assert  that  such  a  vessel  is  to  be  treated  as  part 
of  the  territory  of  its  sovereign,  agreeing,  however,  that  it  must  commit 
no  act  of  aggression  and  must  respect  the  local  port  regulations.^  The 
latest  writers  oppose  this  doctrine  of  extraterritoriality  as  an  inaccurate 
and  confessedly  misleading  ^  fiction,  but  they  admit  that  the  vessel  and 
crew  are  to  be  regarded  as  not  subject  to  the  territorial  jurisdiction.^ 
The  latter  view,  soimder  in  theory,  is  probably  the  one  actually  applied 
by  the  nations.^  On  the  other  hand,  in  regard  to  foreign  private  ships 
in  port  there  is  a  difference  in  practice  rather  than  in  theory.    It  seems 

"  See  Griswold,  Fire  Underwriters'  Text-Book,  §  2079. 

^  See  id.,  §  1545. 

"  Cromie  v.  Kentucky  &  Louisville  Mutual  Ins.  Co.,  supra. 

1  The  Schooner  Exchange  v.  M'Faddon,  7  Cranch  (U.  S.)  116. 

^  See  The  Santissima  Trinidad,  7  Wheat.  (U.  S.)  283,  353.  Since  this  exemption  is 
based  on  toleration  the  sovereign  of  the  port  might  revoke  it  and  exclude  or  expel  such 
vessels  or,  conceivably,  attempt  to  submit  them  to  its  jurisdiction  —  with  the  neces- 
sity of  answering  to  the  sovereign  of  the  vessel  for  such  acts.  See  PRADiiR-FoDERE, 
Droit  International  Public,  §  2405;  2  Moore,  Digest  of  International  Law, 
§  253- 

*  See  3  Calvo,  Le  Droit  International,  337.  Cf.  M'Culloch  v.  Maryland,  4  Wheat. 
(U.  S.)  316;  Dobbins  v.  Commissioners  of  Erie  Co.,  16  Pet.  (U.  S.)  435. 

*  See  Ortolan,  Diplomatie  de  la  Mer,  212;  Law  Mag.  and  Rev.,  No.  219, 
p.  201. 

^  See  Ortolan,  Diplomatie  de  la  Mer,  212. 

'  See  Hall,  International  Law,  3  ed.,  191;  PRADifeR-FoD^Rfi,  Droit  Interna- 
tional Public,  §§  2401,  2403;  Pietri,  La  Fiction  d'Exterritorialite,  364. 

^  See  2  Mich.  L.  Rev.  347.  There  is  some  authority,  however,  for  saying  that  the 
local  jurisdiction  over  criminals  is  not  ousted  by  their  escape  to  a  foreign  war-vessel. 
See  EXPORT  of  Royal  Commission  on  Fugitive  Slaves;  i  Op.  Atty.  Gen.  47. 
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universally  admitted  that  over  them  the  territorial  sovereign  retains  com- 
plete jurisdiction.*  The  French  rule  of  practice  is  for  that  sovereign  to 
refuse  to  exercise  it  over  acts  relating  solely  to  the  internal  discipline  of 
such  vessels  and  offenses  committed  by  one  member  of  the  crew  against 
another  without  disturbing  the  peace  of  the  port.^  This  rule,  though 
not  universal,  is  growing  in  favor  and  is  embodied  in  numerous  treaties.^'' 
But  acts  of  the  territorial  legislature  intended  to  apply  to  such  vessels 
must  be  foUowed.^^  So  on  any  view  a  recent  case  in  which  the  master 
of  a  Norwegian  ship  in  Manila  Bay  was  fined  by  a  PhiUppine  court  be- 
cause of  conditions  on  board,  seems  right.^^  United  States  v.  Bull,  5  Am. 
J.  Int.  Law,  242  (Phil.  Is.,  Sup.  Ct.,  Jan.  15,  1910). 

The  law  concerning  jurisdiction  over  foreign  vessels  in  the  littoral 
seas  is  still  in  the  making.  A  public  vessel  will  there  imdoubtedly  have 
the  exemptions  it  enjoys  in  port;  but  as  to  merchantmen  the  pubUcists 
are  in  conflict.  By  some  it  is  said  that  the  vessel  is  subject  to  the  same 
jurisdiction  as  if  in  port.^^  By  others  it  is  urged  that  the  vessel  is  to  be 
regarded  as  in  no  way  subject  to  the  jurisdiction  of  the  littoral  state, 
though  bound  to  abide  by  its  navigation  regulations.^*  And  there  is  the 
intermediate  position  that,  while  as  a  general  rule  a  vessel  is  subject  to 
the  jurisdiction  of  the  littoral  state,  one  merely  passing  through  is  sub- 
ject only  in  respect  of  acts  which  violate  the  interests  of  that  state  or  of 
its  subjects  outside  the  vessel. ^^  These  numerous  distinctions  between 
ports  and  littoral  seas,  between  vessels  at  anchor  and  those  passing, 
through,  between  offenses  taking  effect  on  board  and  those  taking  effect 
outside,  seem  diflficult  to  justify  on  principle  as  affecting  jurisdiction. 
Despite  the  objection  of  certain  theoretical  writers  every  nation  does 
claim  the  rights  of  a  sovereign  over  its  Httoral  seas.^^  And  there  has 
been  no  evidence  of  an  intent  to  relinquish  jurisdiction,  but  of  quite  the 
contrary.i^  So  the  jurisdiction  of  the  littoral  state  should  be  admitted 
and  to  it  should  be  left  the  determination  of  the  rare  cases  of  its  exercise 
as  a  matter  of  expediency,  a  system  that  has  worked  well  enough  as  to 
ports. 


Purchase  for  Value  and  Without  Notice  of  Equitable  In- 
terests. —  It  is  the  accepted  doctrine  in  England  that  as  between 

*  The  rule  of  practice  in  France  is  sometimes  there  stated  to  be  based  on  lack  of 
jurisdiction  over  the  acts.  But  that  this  is  not  true  is  shown  by  the  fact  that  the 
French  port  authorities  will  exert  jurisdiction  when  asked.     See  Ortolan,  Diplo- 

MATIE  DE  LA  MeR,  223,  224. 

'  See  I  Calvo,  Le  Droit  International,  555. 

"  Wildenhus's  Case,  120  U.  S.  i.    See  Hall,  International  Law,  3  ed.,  200. 

"  Patterson  v.  Bark  Eudora,  190  U.  S.  169.     See  15  Harv.  L.  Rev.  411. 

^  An  objection  to  lack  of  jurisdiction  over  the  subject-matter  of  the  ofifense  on  the 
ground  that  the  failure  to  provide  suitable  appliances  and  the  subsequent  voyage 
were  outside  Philippine  waters,  was  answered  by  saying  that  the  offense  was  a  contin- 
uing one  and  existed  during  the  trip  up  Manila  Bay. 

1'  See  Hall,  International  Law,  3  ed.,  202. 

"  See  Imbart-Latour,  La  Mer  Territoriale,  307. 

^  Resolutions  of  the  Institute  of  International  Law,  1894,  Art.  6,  7,  8. 

1*  The  right  of  innocent  passage  of  foreign  vessels  through  such  waters  seems  con- 
ceded.   See  Oppenheim,  International  Law,  243;  Hall,  International  Law,  202. 

"  See  the  Act  of  Parliament,  St.  41  &  42  Vict.  c.  73,  following  the  decision  in  the 
case  of  the  Franconia,  The  Queen  v.  Keyn,  2  Ex.  D.  63. 
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conflicting  equities  that  which  is  prior  in  time  should  prevail.  This 
rule  is  undoubtedly  sound  when  the  rights  of  both  parties  are  against 
the  same  person.  Thus  if  a  trustee  sells  without  conveying  the  legal 
title  to  a  third  party  who  pays  value  without  notice,  the  cestui  will  be 
preferred;  for  since  the  rights  of  each  are  mutually  exclusive  so  far  as 
the  possibility  of  equitable  relief  against  the  trustee  is  concerned,  it  is 
only  fair  that  he  who  first  secured  his  right  should  prevail.^  But  the 
English  cases  do  not  stop  here.  Thus  if  one  who  holds  an  equity  of  re- 
demption in  trust  assigns  it  to  a  purchaser  for  value  without  notice,  the 
latter  will  be  postponed  to  the  cestui.^  Yet  here  the  cestui's  right,  though 
earher  in  date,  would  only  be  against  the  fraudulent  assignor,  whereas, 
by  the  assignment,  the  purchaser  would  secure  a  direct  right  against  the 
legal  owner.  Hence  these  rights  would  not  be  mutually  exclusive,  be- 
cause they  would  be  against  different  persons,  and  there  seems  no  affirm- 
ative reason  why  the  purchaser,  who  alone  would  have  a  direct  right 
against  the  owner  of  the  res,  should  hold  it  subject  to  the  cestui's  right. 
Similarly,  the  general  rule  in  England  that  the  assignee  of  a  chose  in 
action  takes  subject  to  all  prior  eqviities  against  the  assignor  is  an  ex- 
ample of  the  same  doctrine.^ 

In  a  recent  English  case,  persons  having  a  power  of  appointment 
among  children  over  an  equitable  interest  fraudulently  executed  this 
power  in  favor  of  one  son  who  thereupon  sold  his  interest  to  a  purchaser 
for  value  without  notice.  Chute  v.  Storey,  [191 1]  i  Ch.  18.  Since  a 
fraudulent  appointment  is  not  void  but  only  voidable,^  it  follows  that 
the  appointee  would  take  in  constructive  trust  for  the  person  entitled 
in  default  of  appointment.  The  latter  prevailed  against  the  bond  fide  pur- 
chaser on  the  ground  that  his  equitable  right  against  the  appointee 
was  prior  in  time  to  the  purchaser's  equity  against  the  trustee  of  the 
fund.  Though  in  view  of  the  English  doctrine  such  a  decision  was  to 
be  expected,^  it  is  to  be  observed  that  such  a  result  is  in  conflict  with  the 
general  principle  that  eqmty  follows  the  law;  for  had  the  interest  ap- 
pointed been  legal,  the  purchaser  would  have  prevailed.^  For  it  is  fun- 
damental that  a  bond  fide  purchaser  of  a  legal  interest  takes  free  and 
clear  of  the  equities  of  third  persons.''  Since  the  reason  is  that  equity 
will  not  lend  its  aid  to  take  from  a  person  that  which  he  has  obtained 
for  value  and  in  good  faith,  it  is  hard  to  see  why  this  salutary  doctrine 
should  not  serve  to  protect  other  property  rights  besides  legal  interests. 
That  it  does  do  so  would  seem  to  be  the  true  basis  for  the  decisions  in 
this  coimtry  which  hold,  in  opposition  to  the  English  view,  that  the 

1  Baillie  v.  M'Kewan,  35  Beav.  177. 

*  Cave  V.  Cave,  15  Ch.  Div.  639. 

'  Moore  v.  Jervis,  2  Coll.  60;  Cory  z;.  Eyre,  i  De  G.,  J.  &  S.  149.  The  protection 
afforded  an  assignee  of  a  stock  certificate,  which  is  an  apparent  exception  to  this  doc- 
trine, is  put  on  grounds  of  equitable  estoppel.    Dodds  v.  Hills,  2  Hem.  &  M.  424. 

*  In  Green  v,  Pulsford,  2  Beav.  70,  such  an  appointment  of  a  legal  interest  was 
held  only  voidable.  In  Preston  v.  Preston,  21  L.  T.  Rep.  n.  s.  346,  a  fraudulent  ap- 
pointment of  an  equitable  interest  was  held  capable  of  confirmation  by  those  entitled 
in  default. 

^  This  is  the  first  decision  in  England  on  this  point.  Though  the  facts  are  similar 
in  Daubeny  v.  Cockburn,  i  Meriv.  626,  the  decision  there  in  favor  of  the  person  en- 
titled in  default  was  due  to  his  having  also  the  legal  title  to  the  trust  fund. 

*  Green  v.  Pulsford,  supra. 

''  Reynell  v.  Peacock,  2  Rolle  105;  Molony  v.  Rovurke,  100  Mass.  190. 
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assignee  of  a  chose  in  action  takes  free  and  clear  of  the  equities  of  third 
parties.*  These  cases  have  been  explained  on  the  ground  that  the  as- 
signee gets  not  only  an  eqviitable  right  to  sue  in  his  assignor's  name, 
but  also  a  legal  right  to  collect,  of  which  equity  should  not  deprive  him.^ 
But  the  decisions  do  not  turn  on  that  theory,  and  it  is  submitted  that 
when  the  interest  assigned  is  purely  equitable,  as  in  the  principal  case, 
the  same  result  should  be  reached. 


Whether  Negligent  Act  or  Damage  Caused  Thereby  Consti- 
tutes Cause  of  Action.  —  The  larger  body  of  authority  goes  to  show 
that  in  an  action  for  negligence  the  cause  of  action  is  the  damage  to  the 
plaintiff  caused  by  the  defendant's  negligence.  Thus  the  Statute  of  Limi- 
tations runs  only  from  the  time  when  the  damage  occurred,  not  from  the 
time  of  the  negligent  act.^  A  single  act,  by  causing  distinct  damages  to 
the  plaintiff  at  different  times,  may  give  rise  successively  to  more  than 
one  right  of  action.^  And  a  leading  case  holds  that  a  recovery  for  damage 
to  property  is  not  a  bar  to  an  action  for  personal  injury  caused  simul- 
taneously by  the  same  negligent  act.^  On  like  reasoning  the  union  of 
claims  for  damages  to  person  and  property,  though  caused  by  a  single 
act,  has  been  held  a  misjoinder  of  causes  of  action.^ 

On  the  other  hand,  two  recent  cases,  examples  of  a  considerable  body 
of  authority  in  this  country,  have  been  decided  on  the  theory  that  the 
cause  of  action  is  not  the  violation  of  the  plaintiff's  right,  but  the  defend- 
ant's "tortious  act"  or  "wrong";  that  there  is,  therefore,  but  one  cause 
of  action  for  the  damage  to  both  person  and  property.  In  one  it  was 
held  that  a  judgment  for  the  damage  to  property  barred  an  action  for 
the  personal  injury.  Ochs  v.  Public  Service  Ry.  Co.,  77  Atl.  533  (N.  J., 
Sup.  Ct.).^  In  the  other  the  court  overruled  a  motion  to  state  separately 
the  causes  of  action,  both  claims  having  been  included  in  one  count. 

*  Kent,  Ch.,  originated  this  theory  by  his  dicta  in  Murray  v.  Lylbum,  2  Johns.  Ch. 
(N.  Y.)  441.  Though  repudiated  in  New  York  in  Bush  v.  Lathrop,  22  N.  Y.  535,  his 
theory  has  generally  .prevailed  in  this  country.  Porter  v.  King,  i  Fed.  755.  For  a 
full  collection  of  the  authorities  see  68  Alb.  L.  J.  290. 

'  See  I  Harv.  L.  Rev.  i,  7,  and  8. 

1  Roberts  v.  Read,  16  East  215.  See  Dyster  v.  Battye,  3  B.  &  Aid.  448.  But  the 
statute  runs  from  the  time  when  there  is  any  damage  which  will  support  an  action. 
Howell  V.  Young,  5  B.  &  C.  259;  Moore  v.  Juvenal,  92  Pa.  St.  484.  Of.  Wood  v.  Car- 
penter, loi  U.  S.  135. 

2  Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503;  Illinois  Central  R.  Co.  v.  Wilboum,  74 
Miss.  284.    Cf.  Lee  v.  Kendall,  56  Hun  (N.  Y.)  610. 

3  Brunsden  v.  Humphrey,  14  Q.  B.  D.  141.  Accord,  Newbury  v.  Conn.  &  Pass. 
Rivers  R.  Co.,  25  Vt.  377;  Watson  v.  Texas  &  P.  Ry.  Co.,  8  Tex.  Civ.  App.  144;  Reilly 
V.  Sicilian  Asphalt  Paving  Co.,  170  N.  Y.  40.  So  also  where  one  action  is  for  injuries 
to  the  plaintiff,  the  other,  his  action  for  injuries  to  his  wife.  Skoglund  v.  Minneapolis 
Street  Ry.  Co.,  45  Minn.  330;  Texas  &  P.  Ry.  Co.  v.  Nelson,  9  Tex.  Civ.  App.  156. 
Or  where  one  is  case  for  damage  to  personalty,  the  other,  case  for  damage  to  realty. 
Southside  R.  R.  Co.  v.  Daniel,  20  Grat.  (Va.)  344.  Hagan  v.  Casey,  30  Wis.  553, 
goes  too  far  in  allowing  two  actions  of  trespass  qiiare  clausum  where  a  single  entry 
causes  damage  to  realty  and  to  personalty. 

*  Boerum  v.  Taylor,  19  Conn.  122;  Townsend  v.  Coon,  7  N.  Y.  Civ.  Proc.  Rep.  56; 
Lamb  v.  Harbaugh,  105  Cal.  680. 

6  Accord,  King  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  80  Minn.  83. 
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Bilikan  v.  Columbus  Railway  b°  Light  Co.,  20  Oh.  Dec.  609  (Ohio,  Frank- 
lin Common  Pleas)  .^ 

On  principle  this  latter  theory  is  clearly  wrong.  The  defendant  "is 
answerable  for  the  consequences  of  negligence,  not  the  abstract  existence 
of  it."  ^  So  far  from  the  defendant's  negligent  act  being  the  cause  of 
action,  it  is  "tortious"  and  a  "wrong"  only  when  it  injures  the  plaintiff's 
right  by  causing  him  damage.  If  one's  property  is  damaged  by  a  negli- 
gent act  and  he  becomes  bankrupt  and  later  suffers  personal  injuries 
from  the  same  act,  is  he  to  be  told  that  the  sole  cause  of  action  for  the 
negligence  has  passed  to  his  trustee?  Or  if  no  damage  results  till  more 
than  six  years  after  the  so-called  "cause  of  action"  occurred,  is  the  suit 
outlawed  by  the  Statute  of  Limitations?  *  Indeed,  it  is  hard  to  see  why 
this  doctrine  would  not  require  several  victims  of  a  negligent  act  to  sue 
jointly  for  all  the  damage  done. 

The  practical  result  in  each  of  the  principal  cases  is  not  very  objection- 
able. The  Ohio  case  at  most  allows  recovery  for  two  causes  of  action  on 
a  complaint  of  one  count.^  While  the  New  Jersey  case  decides  matter 
of  substance,  its  tendency  is  perhaps  to  prevent  unnecessary  vexation 
of  the  defendant  where  both  causes  of  action  may  conveniently  be  sued 
on  together.^"  But  if  this  reason  does  not  apply,  as  where  recovery  is 
sought  in  different  capacities,  and  the  question  is  therefore  purely  whether 
one  negligent  act  can  give  rise  to  more  than  one  cause  of  action,  judg- 
ment in  one  action  is  rightly  held  not  to  bar  the  other.^^  Among 
the  circumstances  ^^  under  which  holding  the  defendant's  act  to  be  the 
cause  of  action  would  produce  substantial  difficulties  are  those  resulting 
from  the  doctrine  of  bankruptcy  that  rights  of  action  for  injury  to  prop- 


■  *  Accord,  Baltimore  &  Ohio  R.  Co.  v.  Ritchie,  31  Md.  191;  Braithwaite  v.  Hall, 
168  Mass.  38.  Cf.  Doran  v.  Cohen,  147  Mass.  342.  In  the  other  cases  adopting  this 
theory  the  real  ground  for  decision  was  that  the  objection  of  duplicity  was  not  taken, 
but  only  that  of  misjoinder:  Birmingham  Southern  Ry.  Co.  v.  Lintner,  141  Ala.  420; 
or  that  pleading  over  cured  the  defect  of  duplicity:  Seger  v.  Barkhamsttd,  22  Conn. 
290;  Lamb  v.  St.  Louis,  etc.  Ry.  Co.,  7,2,  Mo.  App.  489.  It  is  doubtless  correct  that 
injury  to  the  person  and  clothing  on  the  person  gives  but  one  right  of  action.  See 
Bliss  V.  New  York,  etc.  R.  R.,  160  Mass.  447,  455. 

7  Per  Gibson,  C.  J.,  in  Hart  v.  Allen,  2  Watts  (Pa.)  114,  116. 

8  The  affirmative  answer  was  made  a  ratio  decidendi  in  Schade  v.  Gehner,  133  Mo. 
252,  259.  The  actual  decision  was  correct,  however,  as  the  statutory  period  had  run 
since  the  occurrence  of  damage. 

'  This  has  been  allowed  by  courts  recognizing  that  there  are  two  causes  of  action. 
Shoemaker  v.  Atkin,  1 1  Heisk.  (Tenn.)  294.  See  Chicago,  etc.  Ry.  Co.  v.  Ingraham, 
131  111.  659. 

1"  See  15  Harv.  L.  Rev.  752. 

"  E.  g.,  an  action  by  an  administrator  for  the  benefit  of  the  estate  and  one  for  the 
benefit  of  the  next  of  kin,  the  negligence  complained  of  being  the  same  in  each.  Barnett 
V.  Lucas,  Ir.  R.  6  C.  L.  247;  Leggott  v.  Great  Northern  Ry.  Co.,  i  Q.  B.  D.  599;  St. 
Louis,  etc.  Ry.  Co.  v.  Sweet,  63  Ark.  563.  So  where  negligence  causes  damage  to 
partnership  property  and  personal  injury  to  one  partner.  Taylor  v.  Manhattan  Ry. 
Co.,  Si  Hun  (N.  Y.)  305.  Cf.  Taylor  v.  Metropolitan,  etc.  Ry.  Co.,  52  N.  Y.  Super. 
Ct.  299.  Attempts  have  been  made  to  explain  these  cases  on  the  ground  that  one 
cause  of  action  can  be  split  where  two  suits  are  necessary  to  protect  the  rights  in- 
jured. Peake  v.  Baltimore  &  Ohio  R.  Co.,  26  Fed.  495.  See  Cincinnati,  etc.  R.  R.  Co.  v. 
Chester,  57  Ind.  297. 

^  Other  difficulties  may  arise  because  of  different  periods  of  limitation  for  the  two 
classes  of  actions  and  the  different  rules  as  to  assignability  and  equitable  execution. 
See  also  note  8,  supra. 
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erty  pass  to  the  trustee,  while  those  for  personal  injury  do  not."  Failure 
to  recognize  that  the  kinds  of  damage  form  the  test  of  the  number  of 
causes  of  action  is  frustrating  this  rule  by  allowing  the  bankrupt  to  sue 
for  damage  to  property  as  well  as  the  person,  if  caused  by  the  same  act.^* 


Estoppel  Predicated  upon  Innocent  Misrepresentation.  —  As- 
suming the  existence  of  the  other  elements  ^  necessary  to  an  estoppel  by 
misrepresentation,  the  question  whether  the  estoppel  can  arise  when 
there  has  been  only  an  innocent  misrepresentation  is  one  upon  which 
the  authorities  are  not  unanimous.  The  statement  that  fraud  is  an  es- 
sential ingredient  of  the  misrepresentation  is  frequently  made.^  A  de- 
termination as  to  the  accuracy  of  the  requirement  is  to  be  reached  by 
recognizing  and  applying  the  fundamental  principle  upon  which  the 
whole  doctrine  of  estoppel  by  conduct  rests.  That  principle  is  simply 
this:  that  a  man  will  be  precluded  from  denying  the  truth  of  misrepre- 
sentations when  to  allow  him  to  deny  would  be  contrary  to  equity  and 
good  conscience.^  The  doctrine,  then,  being  broadly  founded  upon  fair- 
ness, the  inquiry  now  becomes  whether  the  denial  of  an  honest  mis- 
representation may  ever  be  so  unconscionable  as  to  be  prohibited.  The 
fact  that  the  subject  is  equitable  in  its  nature  makes  this  peculiarly  a 
matter  to  be  determined  by  all  the  circimistances  of  a  particular  case. 
There  are,  however,  three  general  situations  which  in  a  broad  way  illus- 
trate the  question. 

Suppose,  first,  that  A  innocently  but  mistakenly  points  out  as  the 
boundary  between  his  lot  and  B's  a  line  inside  his  own  land,  up  to  which 
B  in  reasonable  reUance  builds.  On  discovering  his  error  A  is  estopped  as 
against  B  to  claim  to  the  true  line.*  "When  one  of  two  innocent  persons 
must  suffer,  he  shall  suffer  who  by  his  own  acts  occasioned  the  confi- 
dence and  loss."  ^  To  permit  A  now  to  repudiate  his  prior  assertion 
would  be  to  permit  him  to  inflict  upon  B  a  palpable  injustice  and  would 
be  tantamount  to  sanctioning  a  fraud.^  Secondly,  the  question  may 
arise  when  A,  with  no  fraudulent  intent,  has  so  made  it  possible  for  X 
to  make  a  successful  misrepresentation  that  A's  action  may  fairly  be 
considered  an  eflScient  cause  of  the  ensuing  change  of  B's  position.  And 
here  the  result  will  be  identical:  thus  when  A,  on  sending  his  cattle  to  be 
pastured  with  X's  herd,  puts  X's  brand  on  them,  he  is  estopped  later  to 

"  See  24  Harv.  L.  Rev.  396. 

"  Brewer  v.  Dew,  11  M.  &  W.  625;  Rose  v.  Buckett,  [1901]  2  K.  B.  449.  But  see 
Darley  Main  Colliery  Co.  v.  Mitchell,  11  App.  Cas.  127,  144;   15  Harv.  L.  Rev.  229. 

1  See  EwART,  Estoppel,  10;  Bigelow,  Estoppel,  5  ed.,  570. 

2  Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  326,  335.  See  Crary  v.  Dye,  208  U.  S. 
515,  521;  Bigelow,  Estoppel,  5  ed.,  617. 

»  Horn  V.  Cole,  51  N.  H.  287,  289. 

*  Ross  V.  Ferree,  95  la.  604;  Cornish  v.  Abington,  4  H.  &  N.  549,  556.  See  Jorden 
V.  Money,  5  H.  L.  Cas.  185,  212;  Ewart,  Estoppel,  94. 

'  Stevens  v.  Dennett,  51  N.  H.  324,  336.  This  statement  is  said  to  be  "bed  rock 
of  universal  principle,  upon  which  all  instances  of  equitable  estoppel  must  be  founded." 
See  2  PoMEROY,  Eq.  Jxjr.,  3  ed.,  §  805,  n.  i. 

*  By  the  loose  statement  that  "fraud  is  essential  to  estoppel  "  is  frequently  meant 
no  more  than  this:  that  to  allow  A  to  assert  against  B  his  right  or  title  would  now  be 
equivalent  to  fraud.    See  Rice  v.  Bxmce,  49  Mo.  231,  235. 
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claim  them  against  B,  to  whom  X  mortgaged  the  whole  herd.^  What 
is  loosely  termed  "standing  by"  presents  the  third  situation.  If  A, 
with  full  knowledge  of  the  circmnstances,  chooses  to  remain  passive 
and  refrain  from  asserting  his  title  when  he  sees  his  property  sold  by  X, 
who  asstmies  to  own  it,  to  B,  an  innocent  purchaser,  A  is  estopped  later 
to  claim  it  from  B.^  Surely  "he  who  has  been  silent  as  to  his  rights 
when  he  ought  in  good  faith  to  have  spoken,  shall  not  be  heard  to  speak 
when  he  ought  to  be  silent."  ^  A  has  acted  dishonestly  in  consciously 
allowing  his  property  to  be  used  to  consmnmate  a  fraud. ^^  But  if  A  is 
ignorant  of  his  right  in  the  property,  the  question  is  entirely  altered. 
In  a  recent  case  an  illiterate  old  widower,  wholly  ignorant  of  his  title  to 
land  of  his  deceased  wife,  which  the  children  had  sold  after  her  death, 
later  discovered  and  successfully  asserted  his  right  to  an  estate  by  the 
curtesy  against  the  apparently  innocent  vendee.  Dotson  v.  Merritt,  132 
S.  W.  181  (Ky.).  Innocent  non-negligent  silence  creates  no  estoppel,^^ 
not  because  it  is  honest  —  that  is  immaterial  —  but  because  the  "  stander- 
by"  neither  makes  nor  permits  a  misrepresentation. ^^  He  neither  holds 
out  nor  conceals.^^  His  assertion  of  a  subsequently  discovered  right 
therefore  involves  no  contradiction  of  his  previous  conduct  and  is  now 
wholly  conscionable. 
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Adverse  Possession  —  Who  May  Gain  Title  —  Relative  of  Real 
Owner.  —  A  owned  Blackacre  and  Whiteacre.  In  1889  he  conveyed  the  latter 
to  his  son.  At  that  time  a  building  on  Blackacre  also  covered  a  gore-shaped 
part  of  Whiteacre.  After  the  Statute  of  Limitations  had  run,  the  land  covered 
by  this  building  was  sold  on  foreclosure  to  C,  who  applied  for  relief  from  her 
bid  on  the  ground  that  the  mortgagor  did  not  have  title  to  the  gore.  Held, 
that  relief  shpxild  be  denied.  Timmermann  v.  Cohn,  44  N.  Y.  L.  J.  1739  (N.  Y., 
Sup.  Ct.,  Jan.  191 1). 

The  law  is  well  settled  that  after  the  child  attains  maturity  the  father  may 
acquire  title  against  him  by  adverse  possession.  Den  v.  Lane,  2  N.  J.  L.  397. 
So  the  child  may  gain  title  against  the  parent.  New  Haven  Trust  Co.  v.  Camp, 
81  Conn.  539.  Although  seldom  mentioned,  it  would  seem  that  the  disability 
of  infancy,  without  reference  to  the  relation  of  the  parties,  would  protect  the 
child  in  the  majority  of  cases.  Again,  the  child  could  not  be  deprived  of  his 
right  by  the  father's  fraudulent  concealment  of  the  true  state  of  the  title.  But 
beyond  that  the  ordinary  requisites  of  adverse  possession  shovdd  suffice.  Scar- 
boro  V.  Scarboro,  122  N.  C.  234;  New  Haven  Trust  Co.  v.  Camp,  supra.    Hence 

^  Bank  of  Holdensville  v.  Kissare,  22  Okla.  545.    See  Ewart,  Estoppel,  95. 
*  Pickard  v.  Sears,  6  Ad.  &  E.  469;  Gregg  v.  Wells,  10  Ad.  &  E.  90.    See  18  Harv. 
L.  Rev.  140. 

«  Per  Swayne,  J.,  in  Morgan  v.  R.  Co.,  96  U.  S.  716,  720. 

1°  Much  of  the  confusion  upon  the  necessity  of  fraud  in  the  misrepresentation  has 
arisen  from  seating  the  rule  applicable  in  cases  of  passive  misrepresentation  or  "stand- 
ing by"  as  if  it  applied  as  well  to  every  other  case  of  estoppel. 
"  Willmott  V.  Barber,  15  Ch.  D.  96. 

^  Insurance  Co.  of  North  America  v.  Miller,  24  Oh.  Circ.  Ct.  667.  See  Ewart, 
Estoppel,  88,  89. 

"  It  is  obvious  that  other  elements  necessary  to  an  estoppel  are  often  abse;nt  in 
this  class  of  cases. 
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cases  holding  that  the  rules  of  adverse  possession  between  strangers  are  radically 
modified  by  the  existence  of  parental  and  filial  relations  between  the  parties 
can  scarcely  be  supported.  O'Boyle  v.  McHugh,  66  Minn.  390.  A  slight  in- 
ference will  naturally  be  raised  by  the  relation,  but  a  presumption  shifting  the 
burden  of  proof  hardly  seems  necessary  for  the  adequate  protection  of  adxilt 
progeny. 

Bankruptcy  —  Provable  Claims  —  Rights  of  Secured  Creditor.  — 
After  the  filing  of  the  petition  in  bankruptcy  a  creditor  of  the  bankrupt  Uqui- 
dated  his  security,  which  was  not  sufficient  to  satisfy  his  whole  claim.  Held, 
that  he  cannot  apply  the  proceeds  first  to  interest  accruing  since  the  filing  of 
the  petition,  then  to  principal,  and  then  prove  for  the  balance.  Sexton  v. 
Dreyfus  (U.  S.  Sup.  Ct.,  Jan.  23,  191 1). 

This  reverses  the  decision  in  the  lower  court,  criticized  in  23  Harv.  L.  Rev. 
219. 

Bills  and  Notes  —  Checks  —  Misapplication  of  Funds  of  Corpora- 
tion BY  Officer  Indorsing  Its  Checks.  —  A,  the  president  of  the  plaintiff 
corporation,  deposited  in  the  defendant  bank  to  the  account  of  A  &  Son,  a 
firm  of  which  he  was  a  member,  checks  payable  to  the  plaintiff  corporation, 
indorsed  in  blank  in  its  name  by  "A,  president,"  and  then  indorsed  to  the 
defendant  in  the  name  of  A  &  Son.  These  transactions  lasted  four  months, 
and  included  some  ninety  checks.  The  plaintiff  sued  to  charge  the  bank  with 
the  amount  of  these  checks,  which  the  bank  had  allowed  A  &  Son  to  draw  out. 
Held,  that  the  plaintiff  can  recover.  Niagara  Woolen  Co.  v.  Pacific  Bank,  141 
N.  Y.  App.  Div.  265. 

From  the  form  of  these  checks,  it  was  apparent  that  the  corporation's  funds 
were  being  used  by  its  president  in  his  private  capacity,  and  those  facts  were 
sufficient,  especially  in  view  of  the  large  nmnber  of  checks,  to  put  the  defend- 
ant upon  inquiry  as  to  A's  authority.  Squire  v.  Ordemann,  194  N.  Y.  394. 
See  Capital  City  Brick  Co.  v.  Jackson,  2  Ga.  App.  771.  When  property  is  ac- 
cepted under  circimistances  which  ought  to  start  an  inquiry,  the  holder  is 
charged  with  notice  of  all  facts  which  a  reasonable  inquiry  would  have  disclosed. 
See  Rochester  &°  Charlotte  Turnpike  Road  Co.  v.  Paviour,  164  N.  Y.  281,  286. 
Thus  it  has  been  held  that  where  a  check,  signed  "X,  Agent,"  is  received  in 
payment  of  a  personal  debt  of  X,  or  where  stock  in  the  name  of  "  Y,  trustee," 
is  pledged  to  secure  the  pledgor's  personal  debt,  the  recipient  is  put  upon  in- 
quiry by  the  form  of  the  instruments  and  accepts  them  at  his  peril.  Gerard  v. 
McCormick,  130  N.  Y.  261;  Shaw  v.  Spencer,  100  Mass.  382.  The  principal 
case  follows  a  recent  New  York  case  which  applied  the  same  principles  of 
notice  where  a  bank  allowed  a  treasurer  to  deposit  corporation  funds  to  his 
individual  account,  and  then  check  out  against  it.  Havana  Central  Railroad 
Co.  V.  Knickerbocker  Trust  Co.,  135  N.  Y.  App.  Div.  313  (reversed  on  another 
point  in  198  N.  Y.  422). 

Bonds  —  Income  Bonds  —  Whether  Interest  Has  Been  Earned.  —  A 
railway  company  that  had  issued  mortgage  bonds  on  which  interest  was  to 
be  paid  only  as  earned,  insisted  that  its  earnings  during  the  years  in  dispute  were 
insufficient  to  pay  the  interest.  Held,  that  the  interest  had  been  earned  in 
spite  of  the  subtlety  of  the  company's  bookkeeping.  Central  of  Georgia  Ry. 
Co.v.CentralTrustCo.  of  New  York,  6gS.E.  70S  {Ga..,  Sup.  Ct.). 

It  is  always  difficult  to  calculate  the  true  earnings  of  a  corporation,  yet  it 
must  be  done  every  time  a  dividend  is  declared.  Ordinarily,  however,  a  stock- 
holder would  not  question  a  smaller  dividend,  for  the  undistributed  earnings, 
as  surplus,  would  increase  the  value  of  his  stock.  On  the  other  hand  income- 
bond  holders  would  want  every  possible  cent  of  the  earnings  paid  to  them  as 
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interest  on  their  bonds,  for  otherwise  it  would  be  lost  to  them  forever.  Their 
interests  are,  therefore,  directly  opposed  to  those  of  the  directors  and  stock- 
holders. In  the  inevitable  conflicts  that  have  ensued  the  courts  have  favored 
the  bondholders.  Morse  v.  Bay  State  Gas  Co.,  91  Fed.  938;  Bud  v.  Balti- 
more, etc.  Ry.  Co.,  24  N.  Y.  Misc.  646;  Schmidt  v.  Louisville,  C.  b"  L.  Ry. 
Co.,  27  Ky.  L.  Rep.  21.  In  the  principal  case  the  railroad  was  not  per- 
mitted to  conceal  the  earnings  of  a  subsidiary  company  under  the  guise  of  a 
"loan"  to  itself.  Income  bonds  are  now  faUing  into  disuse,  for  they  are  vain 
attempts  to  make  their  holders  both  secured  creditors  of  and  participators  in  a 
single  enterprise.  They  are  unknown  in  England,  for  the  English  debenture 
bond  is  better  adapted  to  the  situation.  See  24  Harv.  L.  Rev.  389.  In  this 
country  the  new  system  of  accounting  under  the  Interstate  Commerce  Com- 
mission will  probably  lessen  the  number  of  these  disputes,  in  the  case  of  rail- 
roads. The  principal  case  is  discussed  in.  its  financial  aspect  in  Lough,  Corpo- 
ration Finance,  383. 

Cemeteries  —  Right  of  Owner  of  Fee  to  Enjoin  Repeated  Tres- 
passes. —  One  of  the  avenues  of  the  plaintiff's  cemetery  ran  along  the  west 
side  of  the  grounds,  with  a  hedge  fence  on  the  west  line  of  this  avenue.  The 
defendants,  owners  of  an  adjoining  cemetery,  proceeded  to  connect  their 
driveways  with  this  avenue  by  repeatedly  destroying  the  hedge,  and  by  scrap- 
ing down  the  road  to  a  level  with  their  own  driveways.  The  plaintiff  sued  for 
an  injunction.  Held,  that  the  injunction  be  granted.  Mount  Hope  Cemetery 
Ass^n  V.  New  Mount  Hope  Cemetery  Ass'n,  246  111.  416. 

The  defense  was  that  the  plaintiff  by  platting  its  lands  for  cemetery  purposes 
had  dedicated  the  avenues  to  a  pubUc  use,  so  that  the  defendants  had  a  right 
to  connect  their  cemetery  driveways  with  those  of  the  plaintiff.  It  is  well 
recognized  that  land  may  be  dedicated  for  a  cemetery.  Pierce  v.  Spajford,  53 
Vt.  394.  Yet,  whatever  may  be  the  qualified  title  or  estate  of  a  lot-owner  in  a 
lot,  the  dedicator  still  retains  the  fee  of  the  rest  of  the  land,  subject  only  to  the 
easement  in  the  public  for  cemetery  purposes.  Buffalo  City  Cemetery  v.  Buffalo, 
46  N.  Y.  503.  And  he  may  maintain  trespass  for  any  encroachment  on  the  land 
which  is  inconsistent  with  the  proper  use  of  the  public  easement.  Trustees  of 
First  Evangelical  Church  v.  Walsh,  57  111.  363.  CJ.  Ladew.  Shepherd,  2  Str.  1004; 
Pomeroy  v.  Mills,  3  Vt.  279.  The  driveways  are  not  highways,  but  a  part  of 
the  cemetery.  Evergreen  Cemetery  Ass'n  v.  New  Haven,  43  Conn.  234.  Hence 
an  abutting  owner  can  have  no  right  of  access.  The  use  to  which  the  abutting 
owner  puts  his  land  makes  no  difference  in  principle.  Since  in  the  principal 
case  there  was  no  dispute  as  to  the  plaintiff's  title,  the  repeated  trespasses 
gave  good  groimd  for  an  injunction.  Carpenter  v.  Gwynn,  35  Barb.  (N.  Y.) 
395- 

Choses  est  Action  —  Gifts  —  Delivery  of  Certificate  of  Stock.  — 
The  owner  of  stock  in  a  corporation  delivered  to  his  daughter,  with  the  inten- 
tion of  making  a  present  gift,  five  unindorsed  certificates  of  stock  and  five 
sealed  instruments,  purporting  to  convey  the  shares.  Some  of  these  deeds 
contained  an  express  power  of  attorney  to  transfer  the  stock  on  the  books  of 
the  corporation,  and  some  did  not.  Held,  that  the  daughter  is  entitled  to  all 
the  stock,  as  against  the  donor's  residuary  legatees.  Talhot  v.  Talbot,  78  Atl. 
535  (R.  I.).    See  Notes,  p.  481. 

Conflict  of  Laws  —  Personal  Jurisdiction  —  Statute  Authorizing 
Extraterritorial  Service  on  Residents  of  State.  —  The  defendant,  a 
resident  of  Iowa,  was  personally  served  in  South  Dakota  in  compliance  with 
a  statute  of  Iowa  which  authorized  the  rendering  of  a  judgment  in  personam 
against  a  resident  on  such  service.  Held,  that  the  statute  is  unconstitutional. 
Raher  v.  Raher,  129  N.  W.  494  (la.).    See  Notes,  p.  486. 
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Consideration  —  What  Constitutes  Consideration  —  Performance 
OF  Preexisting  Contract.  —  The  plaintiff  agreed  to  remodel  houses  for 
the  defendant.  After  part  performance  the  plaintiff  refused  to  continue  except 
on  the  promise  of  the  defendant  to  change  the  time  of  payment.  The  defendant 
so  promised  and  the  plaintiff  continued  the  work.  Held,  that  the  defendant's 
second  promise  is  supported  by  good  consideration,  Tobin  v.  Kells,  93  N.  E. 
596  (Mass.). 

The  plaintiff  agreed  with  one  of  the  defendant's  agents,  about  whose  authority 
there  was  some  question,  to  publish  a  guidebook.  Later  the  defendant's  duly 
authorized  agent  promised  to  pay  the  plaintiff's  expenses  in  publishing  the 
guidebook.  Held,  that  if  the  plaintiff  was  bound  by  the  first  promise,  the 
defendant's  second  promise  was  without  consideration.  Parrot  v.  Mexican 
Central  Ry.  Co.,  93  N.  E,  590  (Mass.). 

That  doing  what  one  is  already  legally  bound  to  the  promisor  to  do  fur- 
nishes no  consideration  is  the  almost  universal  rule.  Westcott  v.  Mitchell,  95 
Me.  377;  Ayres  v.  Chicago,  Rock  Islafid  &°  Pacific  Ry.  Co.,  52  la.  478.  An 
early  Massachusetts  decision,  however,  held  that  after  the  promisee  had  re- 
fused to  perform,  continuing  to  perform  furnished  consideration  for  the  sub- 
sequent promise.  Munroe  v.  Perkins,  9  Pick.  (Mass.)  298.  The  latter  of  the 
principal  cases  v/ould  distinguish  the  former  from  the  general  rule  on  this  ground, 
and  would  find  consideration  in  that  performance  was  secured  instead  of  a  mere 
right  of  action.  But  there  is  no  real  distinction.  Though  the  promisee  has  the 
power  to  break  his  contract,  he  is  legally  bound  not  to  exercise  that  power. 
Lingenfelder  v.  Wainwright  Brewing  Co.,  103  Mo.  578.  Another  ground  for 
finding  consideration  is  that  the  subsequent  promise  imports  a  rescission  and 
waiver  of  the  prior  contract.  Peck  v.  Requa,  13  Gray  (Mass.)  407.  But  the 
facts  in  a  case  of  this  class  do  not  support  this  theory,  for  neither  party  intends 
to  annul  the  prior  contract.  See  8  Harv.  L.  Rev.  27.  In  both  principal  cases, 
the  promisee  suffered  no  legal  detriment,  and  as  to  both  the  view  of  modem 
authorities  is  that  the  subsequent  promise  is  without  consideration.  See  17 
Harv.  L.  Rev.  71,  79. 

Constitutional  Law  —  Due  Process  of  Law  —  Nature  of  Sentence 
Depejtoent  on  Doctor's  Certificate  as  to  Health.  —  New  York  Laws  of 
1910,  c.  659,  §§  77,  79,  provide  for  a  separate  night  court  for  women,  and  for 
a  medical  examination  of  women  who  are  convicted  of  vagrancy.  If  the  physi- 
cian certifies  that  they  are  diseased,  they  are  to  be  committed  to  a  hospital 
until  cured,  or  for  a.maximum  period  of  one  year.  This  may  be  a  longer  term 
than  they  would  serve  if  not  diseased.  Held,  that  the  statute  is  unconstitu- 
tional.   People  ex  rel.  Barone  v.  Fox,  69  N.  Y.  Misc.  400  (Sup.  Ct.). 

The  coiirt  was  undoubtedly  correct  in  saying  that  there  may  be  separate 
courts  for  women,  for  discrimination  between  the  sexes  is  generally  upheld. 
Hoboken  v.  Goodman,  68  N.  J.  L.  217;  In  re  Considine,  83  Fed.  157.  The  stat- 
ute, however,  provides  no  opportunity  for  the  prisoner  to  contest  the  cor- 
rectness of  the  doctor's  certificate  as  to  her  condition.  The  sentence  is  thus 
dependent  entirely  on  the  decision  of  a  non-judicial  officer,  and  though  there  is 
little  authority,  the  court  is  probably  right  in  declaring  this  a  violation  of  the 
Fourteenth  Amendment.  Matter  of  Kenny,  23  N.  Y.  Misc.  9.  It  is  unfortu- 
nate that  this  praiseworthy  effort  of  the  legislature  to  alleviate  a  deplorable 
condition  should  be  checked  in  this  manner,  but  the  defect  may  be  easily  ob- 
viated by  permitting  an  appeal  from  the  physician's  report.  Cf.  People  ex  rel. 
Abrams  v.  Fox,  77  N.  Y.  App.  Div.  245.  As  this  seems  to  be  the  first  effort  by 
a  legislature  in  this  direction,  there  is  no  direct  authority  as  to  the  validity 
of  a  statute  permitting  such  an  appeal.  But  as  the  punishment  is  directed 
against  all  diseased  women  convicted  under  this  statute,  there  can  be  little 
doubt  that  such  a  reasonable  discrimination  would  be  upheld.  Cf.  People  ex 
rel.  Duntz  v.  Coon,  67  Hun  (N.  Y.)  523;  Ex  parte  Liddell,  93  Cal.  633. 
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CoNSvrruTioNAL  Law  —  Powers  of  Congress:  Naturalization  of 
Aliens  —  Conflict  of  Federal  and  State  Statutes.  —  A  federal  act 
provided  that 'Certain  state  courts  might  take  jurisdiction  of  the  subject  of 
naturalization  of  aliens,  and  that  the  clerks  of  the  courts  might  keep  one  half 
of  the  fees  collected,  after  paying  the  other  half  over  to  the  federal  government. 
On  the  other  hand,  a  Massachusetts  statute  provided  that  all  of  the  fees  so  col- 
lected should  be  paid  over  to  the  state.  Held,  that  the  clerk  may  keep  his 
share  of  the  fees.  Inhabitants  of  Hampden  County  v.  Morris,  93  N.  E.  579 
(Mass.). 

As,  under  the  Constitution,  Congress  is  given  exclusive  jurisdiction  over  the 
subject  of  naturalization,  the  state  courts  when  acting  under  its  authority  can 
do  so  only  as  its  agents,  and  thus  all  fees  collected  under  such  a  power  must 
belong  to  the  giver  of  the  power.  But  these  same  courts  are  in  fact  created  by 
and  whoUy  dependent  upon  the  authority  of  the  state,  which  may  regulate  their 
every  activity.  Scott  v.  Strobach,  49  Ala.  477.  So  the  state  may  prohibit  them 
entirely  from  exercising  this  jurisdiction.  Gilroy,  Petitioner,  88  Me.  199.  Again, 
it  can  give  them  any  fixed  or  contingent  salary  that  it  deems  expedient.  So 
also  it  would  seem  that  it  could  even  demand  compensation  for  making  them 
the  personae  designatae  of  the  federal  act.  But  it  cannot  go  further  and  demand 
money,  either  in  whole  or  in  part,  that  in  right  belongs  to  the  federal  govern- 
ment. And  so  as  the  clause  of  the  Massachusetts  statute  under  consideration 
fails  in  part,  it  fails  altogether,  and  leaves  the  clerk  of  the  court  free  to  retain 
the  fees  in  question.    Eldredge  v.  Salt  Lake  County,  106  Pac.  939  (Utah). 

Constitutional  Law  —  Privileges  and  Immunities:  Class  Legisla- 
tion —  Discrimination  Favoring  Those  Treating  by  Prayer.  —  The 
plaintiff  was  imprisoned  for  violating  a  statute  requiring  practitioners  of 
medicine  to  have  licenses,  with  a  proviso  that  "nothing  herein  shall  be  held 
to  apply  or  to  regulate  any  kind  of  treatment  by  prayer."  The  plaintiff  peti- 
tioned for  a  writ  of  habeas  corpus  on  the  ground  that  the  statute  was  uncon- 
stitutional. Held,  that  the  writ  should  be  denied.  Ex  parte  Bohannon,  11 1 
Pac.  1039  (Cal.,  Ct.  App.). 

The  ground  on  which  the  court  bases  its  decision  is  that  there  is  no  viola- 
tion of  the  Fourteenth  Amendment  because  all  are  equally  enabled  to  engage 
in  such  treatment.  Such  an  explanation  seems  inadequate,  for  wherever  there  is 
class  discrimination  all  may  be  at  liberty  to  engage  in  the  favored  occupation. 
But  police  regulations  favoring  certain  classes  are  not  in  violation  of  the  Four- 
teenth Amendment  if  the  discriminations  are  based  on  reasonable  differences 
between  the  classes.  State  ex  rel.  Kellogg  v.  Currens,  iii  Wis.  431.  See  15 
Harv.  L.  Rev.  491.  In  the  principal  case  the  difference  in  the  mode  of  treat- 
ment, amount  of  education  reqiiired,  etc.,  would  seem  to  make  the  discrimina- 
tion justifiable. 

Constitutional  Law  —  Separation  of  Powers.  —  Judicial  Appoint- 
ment OF  Expert  Witnesses.  —  A  Michigan  statute  provided  that  in  homi- 
cide cases  where  the  issues  involved  expert  knowledge,  the  court  should  appoint 
one  or  more  suitable  disinterested  persons  to  investigate  such  issues  and  testify 
at  the  trial.  The  fact  that  such  witnesses  had  been  so  appointed  was  to  be 
made  known  to  the  jury.  Either  side  could  introduce  other  witnesses.  Experts 
so  appointed  testified  on  the  issue  of  insanity  at  the  trial  of  the  defendant  for 
murder.  Held,  that  the  statute  is  unconstitutional.  People  v.  Dickerson,  129 
N.  W.  198  (Mich.).    See  Notes,  p.  483. 

Eminent  Domain  —  What  Property  May  be  Taken  —  Property  Dedi- 
cated to  Particular  Use.  —  The  State  of  Illinois  held  in  trust  land  dedi- 
cated by  the  United  States  for  use  as  a  park;  and  the  defendant  was  an  abutting 
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property  owner  to  whom  a  statute  gave  the  right  to  enforce  the  condition  that 
the  park  should  remain  open  and  vacant.  The  plaintiffs,  vmder  a  statute  au- 
thorizing them  to  condemn  private  rights  in  connection  with  the  building  of  a 
museum  in  the  park,  petitioned  for  the  condemnation  of  the  defendant's  right 
of  easement.  Held,  that  the  petition  be  dismissed.  South  Park  Commissioners 
V.  Montgomery  Ward  6°  Co.  (lU.,  Sup.  Ct.),  93  N.  E.  910. 

It  is  well  settled  that  the  state  as  grantee  of  land  dedicated  to  a  particular 
use  cannot  divert  it  to  a  different  use.  City  of  Jacksonville  v.  Jacksonmlle  Ry. 
Co.,  67  111.  540.  But  the  coijrt  in  the  principal  case  held  fiu-ther  that  the  state 
could  not  by  eminent  domain  condemn  the  defendant's  private  right  to  have 
the  land  kept  open.  If  this  follows  from  the  acceptance  of  the  land  so  dedicated, 
the  state  has  suffered  a  serious  limitation  to  its  powers.  But  by  assxuning 
duties  as  trustee  of  land  dedicated  to  a  particular  use,  it  does  not  surrender  its 
sovereign  rights.  See  Nerw  Orleans  v.  United  States,  10  Pet.  (U.  S.)  662,  723. 
The  right  of  eminent  domain  is  an  attribute  of  sovereignty  which  cannot  be 
contracted  away  or  extinguished.  Village  of  Hyde  Park  v.  Oakwoods  Cemetery 
Ass'n,  119  111.  141.  Whether  or  not  it  is  expedient  to  use  the  right  in  a  given 
case  is  a  political  rather  than  a  judicial  question.  O'Hare  v.  Chicago,  etc.  R. 
Co.,  139  111.  151.  The  principal  case,  which,  it  is  submitted,  is  not  to  be  sup- 
ported, fails  to  recognize  the  difference  between  the  powers  of  the  state  as 
trustee  and  its  powers  as  sovereign.  See  United  States  v.  Illinois  Central  Ry. 
Co.,  2  Biss.  (U.  S.)  174. 

Equity  —  Priority  of  Equities  —  Purchaser  for  Value  and  Without 
Notice  of  an  Equitable  Interest  Fraudulently  Appointed.  —  A  hus- 
band and  wife,  having  under  a  marriage  settlement  a  power  to  app)oint  an 
equitable  interest  in  personal  property  among  children,  appointed  to  a  son 
who,  in  accordance  with  a  previous  bargain  with  the  appointors,  sold  his  in- 
terest to  the  defendants  and  p>aid  over  to  the  appointors  the  money  received. 
The  defendants  were  ignorant  of  this  fraud  on  the  power.  Those  who  were 
entitled  in  default  of  appointment  sought  to  have  the  appoiatment  set  aside. 
Held,  that  they  can  do  so.  Cloute  v.  Storey,  [1911]  i  Ch.  18.  See  Notes, 
p.  490. 

Estoppel  —  Estoppel  in  Pais-Estoppel  Predicted  upon  an  Innocent 
Misrepresentation.  —  Land  of  the  plaintiff's  deceased  wife  was  sold  by  the 
children  to  the  defendant,  who  apparently  was  ignorant  of  the  fact  that  the 
plaintiff  was  entitled  to  an  estate  by  the  curtesy.  The  plaintiff,  an  infirm  and 
illiterate  old  man,  later  discovered  his  right  and  brought  ejectment.  Held, 
that  the  plaintiff  is  not  estopped  to  assert  his  title.  Dotson  v.  Merritt,  132 
S.  W.  181  (Ky.).    See  Notes,  p.  494. 

Evidence  —  Dying  Declarations  —  Impeachment.  —  In  a  prosecution 
for  homicide  the  judge  refused  to  charge  the  jury  that  the  decedent's  lack  of 
belief  in  a  future  state  of  rewards  and  punishments  might  be  considered  as 
affecting  the  credibility  of  his  dying  declarations.  Held,  that  the  instruction 
was  properly  refused.  State  v.  Yee  Gueng,  112  Pac.  424  (Ore.).  See  Notes, 
p.  484. 

Husband  and  Wife  —  Privileges  and  Disabilities  of  Coverture  — 
Strict  Construction  of  Statute  Giving  Separate  Rights.  —  A  married 
woman  made  a  contract  with  her  husband.  The  plaintiff  as  her  assignee  sued 
the  husband  under  a  statute  allowing  the  wife  to  prosecute  or  defend  suits  at 
law  or  in  equity,  either  of  tort  or  contract,  as  if  unmarried.  Another  Maine 
statute  gives  a  married  woman  power  to  contract  with  her  husband.  Held, 
that  the  plaintiff  cannot  recover.    Perkins  v.  Blethen,  78  Atl.  574  (Me.). 

For  a  discussion  of  the  principles  involved,  see  24  Harv,  L.  Rev.  403. 
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HUSBAKD  AND  WiFE  —  RiGHTS  AND  LIABILITIES  OF  HuSBAND  AS  TO  ThIRD 

Parties  —  Effect  of  Married  Women's  Property  Acts  on  Husband's 
Action  for  Loss  of  Consortium.  —  In  an  action  by  the  plaintiff  to  recover 
for  injuries  resulting  from  an  accident,  caused  by  the  defendant's  negligence, 
in  which  both  the  plaintiff  and  his  wife  were  injured,  he  sought  to  recover 
damages  for  the  loss  of  his  wife's  companionship  and  services.  His  wife  had 
recovered  full  damages  for  all  her  injuries  in  a  previous  action.  Held,  that, 
in  view  of  modern  legislation  regulating  the  status  of  married  women,  the 
plaintiff  cannot  recover.  Marri  v.  Stamford  Street  R.  Co.,  78  Atl.  582  (Conn.). 
A  recent  Massachusetts  case  reaches  the  same  result.  Bolger  v.  Boston  Ele- 
vated Ry.  Co.,  205  Mass.  420.  The  weight  of  authority,  however,  under  similar 
statutes,  is  that  the  husband  may  recover,  as  at  common  law,  for  loss  of  his 
wife's  domestic  services.  Thuringer  v.  New  York  Central  b"  Hudson  River  R. 
Co.,  71  Hun  (N.  Y.)  526;  Booth  v.  Mandiester  Street  Ry.,  73  N.  H.  529.  See 
9  Harv.  L.  Rev.  473.  But  the  wife  alone  can  recover  for  loss  of  earnings  in 
an  independent  business.  Riley  v.  Lidke,  49  Neb.  139.  Where  the  wife  as- 
sists the  husband  in  his  business,  her  incapacity  is  usually  regarded  as  his  loss. 
Standen  v.  Pennsylvania  R.  Co.,  214  Pa.  St.  189.  But  it  is  otherwise  where  she 
is  regularly  paid  by  him  for  such  services.  Kirkpatrick  v.  Metropolitan  Street 
Ry.  Co.,  129  Mo.  App.  524.  On  principle,  the  view  of  the  principal  case  seems 
in  many  ways  preferable.  The  wife  has  no  action  for  loss  of  her  husband's 
services.  Goldman  v.  Cohen,  30  N.  Y.  Misc.  336;  Glenn  v.  Western  Union 
Telegraph  Co.,  i  Ga.  App.  821.  Moreover,  the  retention  of  the  husband's 
action  may  lead  to  double  recovery  for  the  wife's  loss  of  time  from  household 
work.  Perrigo  v.  City  of  St.  Louis,  185  Mo.  274;  Colorado  Springs  &•  Inter  ur- 
ban Ry.  Co.  V.  Nichols,  41  Colo.  272.  The  soundness  of  the  result  of  the  prin- 
cipal case  depends  upon  how  far  modem  statutes  have  destroyed  the  fiction 
of  the  unity  of  husband  and  wife,  and  it  seems  not  a  strained  construction  that 
they  make  them  independent  at  least  as  against  third  parties.  Cf.  Thompson 
V.  Thompson,  218  U.  S.  611;  24  Harv.  L.  Rev.  403. 

Injunctions  —  Acts  Restrained  —  Balance  of  Convenience  Doc- 
trine. —  The  defendant  comp>any  erected  a  temporary  roundhouse  and  rail- 
road yards  a  short  distance  from  the  plaintiff's  property,  the  use  of  which  was 
impaired  by  the  noise,  smoke,  and  cinders  resulting  therefrom.  The  court 
found  that  the  defendant  was  not  negligent  and  that  the  improvements  con- 
templated were  being  pushed  to  completion  with  all  reasonable  speed.  The 
plaintiff  sought  an  injunction  and  damages.  Held,  that  the  injunction  should 
not  issue.  Herrlich  v.  N.  Y.  C.  6*  H.  R.  R.  Co.,  126  N.  Y.  Supp.  311  (Sup. 
Ct.). 

For  a  discussion  of  the  principles  involved,  see  22  Harv.  L.  Rev.  61. 

Innkeepers  —  Innkeeper's  Lien  —  Whether  Lien  Attaches  to  Prop- 
erty Deposited  for  a  Particular  Purpose.  —  A  deposited  with  the  de- 
fendant, an  innkeeper,  as  security  for  a  loan,  certain  tickets  which  he,  as  guest, 
had  brought  to  the  inn.  The  tickets  had  been  stolen  from  the  plaintiff,  who 
brought  an  action  for  conversion.  Held,  that  he  may  recover.  Matsuda  v. 
Waldorf  Hotel  Co.,  27  T.  L.  R.  153  (Eng.,  K.  B.  D.,  Dec.  14,  1910). 

The  innkeeper  has  a  lien  on  any  goods  brought  by  a  guest  for  the  whole 
amount  due.  Mulliner  v.  Florence,  3  Q.  B.  D.  484.  And  this  may  be  asserted 
against  the  true  owner  if  the  goods  have  been  stolen.  Robins  6*  Co.  v.  Gray, 
[1895]  2  Q.  B.  501.  Probably  also  it  may  be  used  to  enforce  repayment  of  money 
lent,  though  lending  is  not  a  part  of  the  innkeeper's  undertaking.  See  Proctor 
V.  Nicholson,  7  C.  &  P.  67;  Watson  v.  Cross,  2  Duv.  (Ky.)  147.  However,  it 
seems  that  the  Uen  should  not  attach  to  property  deposited  as  security  for  a 
particular  debt.    It  is  a  general  rule  that  secvurity  deposited  for  one  indebted- 
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ness  may  not  be  held  for  another.  Duncan  v.  Brennan,  83  N.  Y.  487.  More- 
over, where  bankers  have  a  lien  which,  Uke  the  innkeeper's,  enables  them  to 
hold  any  securities  for  the  whole  amount  due,  property  deposited  for  a  specific 
purpose  may  not  be  so  held.  Neponsei  Bank  v.  Leland,  5  Met.  (Mass.)  259. 
On  these  analogies  it  seems  that  the  tickets  deposited  to  secure  the  loan  in  the 
principal  case  could  not  be  used  to  enforce  payment  of  the  other  claims,  and  so 
the  lien  does  not  attach  to  them.  The  innkeeper  is  a  mere  pledgee  from  a 
thief  and  can  assert  no  rights  against  the  true  owner. 

Insane  Persons  —  Guardianship  and  Protection  —  False  Imprison- 
ment. —  The  plaintiff,  the  committee  of  an  incompetent  person,  had  allowed 
the  incompetent  to  live  with  the  defendant  for  some  years.  Later  he  hired 
him  out  to  A.  The  defendant  took  the  incompetent  from  A  against  the  will 
of  the  committee  and  detained  him.  The  plaintiff,  in  his  capacity  as  committee, 
sued  the  defendant  for  false  imprisonment.  Held,  that  the  plaintiff  can  recover. 
Baker,  Committee  of  Sutliff,  v.  Washburn,  200  N.  Y.  280. 

There  appears  to  be  no  precedent  for  this  action;  there  are,  however,  analo- 
gous decisions  which  justify  the  result.  The  relation  of  committee  and  lunatic 
is  similar  to  that  of  guardian  and  ward,  and  governed  by  the  same  laws.  Holyoke 
V.  Haskins,  5  Pick.  (Mp,ss.)  20.  An  infant  ward  is  always  under  restraint; 
but  to  give  ground  for  an  action  for  false  imprisonment  the  restraint  must  be 
unlawful.  Pollock,  Torts,  8  ed.,  221.  The  test  is  not  the  wiU  of  the  child 
but  the  character  of  the  restraint.  The  restraint  of  a  child  against  its  wiU  by 
its  guardian  or  one  to  whom  it  is  properly  entrusted  is  lawful.  Townsend  v. 
Kendall,  4  Minn.  412.  But  restraint  by  one  against  the  wiU  of  the  guardian, 
even  though  the  child  does  not  object,  is  unlawful.  Robalina  v.  Armstrong, 
15  Barb.  (N.  Y.)  247;  Commonwealth  v.  Nickerson,  5  Allen  (Mass.)  518.  The 
principal  case  is  precisely  analogous  to  these  cases.  If  the  committee  should 
sue  in  his  own  right,  he  could  only  recover  nominal  damages  for  the  interference 
with  his  right  of  custody,  for  he  is  not  entitled  to  the  earnings  of  his  ward. 
Heilman  v.  Martin,  2  Ark.  158.  The  form  of  action  in  the  principal  case  is 
therefore  best  suited  to  the  recovery  of  full  damages. 

Insurance  —  Construction  and  Operation  of  Conditions  ^—  Impossi- 
bility as  Excuse  for  Failure  to  Give  Notice.  —  The  plaintiff  held  a 
policy  insuring  him  against  sickness,  which  provided  that  the  insured  or  his 
representative  must  mail  notice  of  sickness  within  ten  days  after  the  com- 
mencement of  such  sickness  as  a  condition  precedent  to  recovery.  The  plain- 
tiff did  not  mail  notice  till  a  month  after  the  commencement  of  his  illness,  but 
during  that  time  he  was  delirious.  Held,  that  the  plaintiff  can  recover  noth- 
ing.    Whiteside  v.  North  American  Accident  Ins.  Co.,  93  N.  E.  948  (N.  Y.). 

On  the  question  whether  the  deranged  mental  condition  of  the  insured  is 
an  excuse  for  failure  to  perform  the  condition  of  giving  notice,  three  views 
have  been  taken.  One  of  the  earliest  cases  holds  that  the  condition  must  be 
performed  at  all  events.  Gamble  v.  Accident  Ass.  Co.,  Ir.  R.  4  C.  L.  204. 
The  middle  view  is  that  the  plaintiff  can  recover,  but  only  for  the  period  be- 
ginning ten  days  before  the  notice  was  sent.  Guy  v.  U.  S.  Casualty  Co.,  151 
N.  C.  465.  But  the  decided  weight  of  authority,  augmented  by  many  recent 
cases,  holds  that  the  plaintiff's  disability  is  a  complete  excuse,  and  considers 
the  condition  performed  if  notice  is  sent  within  the  time  stipulated  after  the 
removal  of  the  obstacle.  Comstock  v.  Fraternal  Accident  Ass^7i,  116  Wis.  382; 
Hayes  v.  Continental  Casualty  Co.,  98  Mo.  App.  410.  A  previous  New  York 
case  is  a  leading  authority  for  this  doctrine.  Trippe  v.  Provident  Fund  Society, 
140  N.  Y.  23.  Courts  of  law  often  give  reUef  on  equitable  principles  against 
the  performance  of  express  conditions.  Familiar  examples  are  impossibility 
of  performance,  and  where  the  defendant  himself  has  prevented  the  perform- 
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ance  of  the  condition.  Liverpool,  etc.  Ins.  Co.  v.  Kearney,  180  U.  S.  132;  Batter- 
bury  V.  Vyse,  2  H.  &  C.  42.  To  allow  the  excuse  is  the  more  justifiable  when 
it  is  considered  that  the  condition  was  to  be  performed  after  the  loss  insured 
against  had  occurred.  Woodmen's  Accident  Ass'n  v.  Byers,  62  Neb.  673;  Peak 
V.  Provident  Fund  Society,  147  Ind.  543. 

Insurance  —  Defenses  of  Insurer  —  Property  Used  in  Illegal 
Business.  —  The  defendant  insured  against  fire  a  house  on  which  the  plaintiff 
held  a  hen,  the  policy  containing  the  clause  "while  occupied  as  a  sporting 
house."  The  premium  paid  was  higher  than  that  on  a  respectable  dwelling. 
The  immoral  use  continued  up  to  the  time  of  the  fire.  Held,  that  the  insured 
can  recover.  Trites  Wood  Co.  v.  Western  Assurance  Co.,  15  West.  L.  Rep.  475 
(Brit.  Columbia,  Ct.  App.,  Nov.  1,1910). 

The  principal  difference  between  this  case  and  the  one  discussed  in  23  Harv. 
L.  Rev.  635,  is  that  here  "whUe"  is  inserted  before  the  words  "occupied  as  a 
sporting  house."  This  difference  makes  a  construction  of  the  words  as  a  per- 
mission instead  of  a  warranty  somewhat  more  strained.  For  this  reason,  the 
present  case  is  even  more  objectionable  than  the  other. 

International  Law  —  Nature  and  Extent  of  Sovereignty  —  For- 
eign Vessels.  —  An  Act  of  the  Philippine  Commission  provided  that  the 
masters  of  vessels  carrying  cattle  from  any  foreign  port  to  any  port  within 
the  Philippine  Islands  shoidd  provide  suitable  means  for  securing  such  ani- 
mals while  in  transit.  The  master  of  a  Norwegian  vessel  in  Manila  Bay  was 
indicted  for  violating  this  statute  and  pleaded  lack  of  jurisdiction  in  the  Philip- 
pine court.  Held,  that  the  court  has  jurisdiction.  United  States  v.  Bull,  5  Am. 
J.  Int.  Law,  242  (Phil.  Is.,  Sup.  Ct.,  Jan.  15,  1910).    See  Notes,  p.  489. 

Intoxicating  Liquors  —  What  Constitutes  Sale  to  Club  Members.  — 
The  defendant,  an  incorporated,  bond  fide  social  club,  was  indicted  for  the 
illegal  sale  of  Uquor.  The  manager  of  the  club,  at  the  request  of  a  member, 
ordered  from  a  dealer  outside  the  state  ten  dozen  bottles  of  beer,  to  be  shipped 
to  the  member  in  care  of  the  club.  The  member  gave  the  manager  the  price 
of  the  beer,  which  amount  was  put  into  the  club  funds,  and  a  check  of  the  club 
accompanied  the  order  to  the  dealer.  When  the  beer  was  received,  it  was 
mingled  with  the  other  bottles  of  beer  in  the  club  refrigerators,  and  was  put  at 
the  member's  disposal  by  means  of  a  coupon  system.  No  charge  was  made  to 
the  member  for  handling  the  beer.  The  club  was  not  an  agent  of  the  liquor 
dealer.  Held,  that  a  conviction  cannot  be  sustained.  State  v.  Colonial  Club, 
69  S.  E.  771  (N.  C). 

North  Carolina  maintains  the  doctrine  that  a  sale  of  liquor  in  a  bond  fide 
social  club  is  within  a  statute  forbidding  the  sale  of  liquors.    State  v.  Lockyear, 

95  N.  C.  633;  State  v.  Neis,  108  N.  C.  787.  But  here  the  agency  of  the  club  in 
ordering  and  receiving  did  not  vest  title  in  the  club.  Wright  v.  State,  35  Tex. 
Cr.  Rep.  581;  Hogg  v.  People,  15  111.  App.  288.  Nor  does  depositing  the  beer 
with  the  club  change  the  title.    State  v.  Wingfield,  115  Mo.  428;   Potts  v.  State, 

96  S.  W.  1084  (Tex.).  The  mingling  of  the  bottles  bears  a  clear  analogy  to 
the  grain  elevator  cases,  and  such  a  tenancy  in  common  is  possible.  Moses  v. 
Teetors,  64  Kan.  149.  See  Williston,  Sales,  §  154;  6  Am.  L.  Rev.  450.  Beer 
bottles  of  the  same  brand  must  be  considered  fungible.  Cf.  Pleasants  v.  Pendle- 
ton, 6  Rand.  (Va.)  473.  The  coupons  are  merely  warehouse  receipts,  and  this 
transaction  is  not  a  sale.  Commonwealth  v.  Smith,  102  Mass.  144.  Nor  is 
this  a  colorable  evasion  of  the  law.  But  cf.  Rickart  v.  People,  79  111.  85.  If 
the  legislature  desires  to  prevent  the  presence  of  liquor  in  a  club,  it  may  easily 
do  so.    Cf.  State  v.  Kapicsky,  105  Me.  127.   The  dissenting  judges  have  confused 
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the  diflference  between  ordinary  chattels  and  money.  A  depositor  in  a  bank 
loses  title  to  the  money,  but  a  depositor  of  chattels  in  a  warehouse  or  grain  in  an 
elevator  retains  the  title. 

Judgments  —  Operation  as  Bar  to  Other  Actions  —  Damage  to  Per- 
son AND  Property  Caused  by  One  Negligent  Act.  —  The  plaintiff,  while 
riding  in  his  wagon,  was  run  into  by  the  defendant's  trolley  car  and  injured 
personally.  His  horse  and  wagon  were  also  damaged,  for  which  he  recovered 
judgment.  Held,  that  this  bars  an  action  for  the  personal  injuries.  Ochs  v. 
Public  Service  Ry.  Co.,  77  Atl.  533  (N.  J.,  Sup.  Ct.).    See  Notes,  p.  492. 

Pleading  —  Damage  to  Person  and  Property  by  One  Negligent  Act 
as  One  Cause  of  Action.  —  The  plaintiff  §ued  to  recover  damages  for  personal 
injuries  and  damage  to  his  horse  and  buggy,  both  sustained  in  a  collision  caused 
by  the  defendant's  negligence.  The  defendant  moved  to  state  separately  the 
alleged  causes  of  action.  Held,  that  there  was  but  one  cause  of  action  stated. 
Bilikan  v.  Columbus  Railway  and  Light  Co.,  20  Oh.  Dec.  609  (Ohio,  Franldin 
Common  Pleas).    See  Notes,  p.  492. 

Pleading  —  Theory  of  the  Pleading.  —  The  plaintiff  in  his  complaint 
set  forth  a  cause  of  action  for  negligence  and  then  sought  to  aniend  so  as  to 
recover  under  a  statute.  Held,  that  he  may  do  so.  Birt  v.  Southern  R.  Co., 
69  S.  E.  233  (S.  C).    See  Notes,  p.  480. 

Police  Power  —  Nature  and  Extent  —  Prohibition  of  Picketing.  — 
The  plaintiff  was  arrested  for  violation  of  an  ordinance  making  it  a  misde- 
meanor to  picket  for  the  purpose  of  intimidating,  threatening,  and  coercing 
employees.  He  petitioned  for  a  writ  of  habeas  corpus.  Held,  that  the  writ 
should  be  denied  as  the  statute  is  constitutional.  Ex  parte  Williams,  in  Pac. 
1035  (Cal.,  Sup.  Ct.). 

According  to  this  case  a  man  can  commit  a  peaceable  act  of  picketing  not 
partaking  of  the  character  of  a  nuisance  and  be  guilty  of  a  criminal  offense. 
Yet  the  decision  seems  sound,  for  within  the  police  power  there  may  be  for- 
bidden a  fringe  of  acts  harmless  in  themselves,  without  violation  of  the  Four- 
teenth Amendment.  Where  a  remedial  act  is  broader  in  its  scope  than  is 
absolutely  essential  for  the  public  welfare  it  wUl  not  be  overthrown,  if  a  general 
uniformity  is  thereby  attained  which  is  necessary  for  its  effectual  administra- 
tion. Compagnie  Franqaise  de  Navigation  a  Vapeur  v.  Louisiana  State  Board 
of  Health,  186  U.  S.  380. 

Receivers  —  Liability  for  Receivership  Expenses  —  Funds  Insuf- 
ficient. —  The  plaintiff  was  appointed  a  receiver  in  an  action  for  the  disso- 
lution of  a  partnership.  In  carrying  on  the  business  he  incurred  expenses 
which  the  assets  were  insufficient  to  satisfy,  and  he  therefore  claimed  reim- 
bursement from  the  original  parties.  Held,  that  he  cannot  recover.  Boehm 
v.  Goodall,  [191 1]  I  Ch.  155. 

A  receiver  is  an  officer  of  the  court,  appointed  by  it,  and  responsible  to  it 
alone.  In  re  Flowers  &*  Co.,  [1897]  i  Q.  B.  14.  He  is  not  an  agent  of  the  com- 
pany and  may  be  personally  Uable  on  the  contracts  he  makes.  Burt,  Boulton, 
£5°  Hayward  v.  Bull,  [1895]  i  Q.  B.  276.  And  the  executory  obligations  of  a 
corporation  do  not  descend  upon  him  unless  he  elects  to  assume  them.  Central 
Trust  Co.  V.  East  Tennessee  Land  Co.,  79  Fed.  19.  His  management  is  so  dis- 
tinct that  liens  exercisable  against  the  company  are  not  enforceable  against 
him.  Whinney  v.  Moss  Steamship  Co.,  [1910]  2  K.  B.  813.  Hence  the  basis  of 
the  principal  decision  is  the  injustice  in  charging  the  receiver's  expenses  upon 
those  having  no  control  over  him.  A  similar  result  is  reached  by  some  American 
courts.    Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  360.    But  others  place  the 


RECENT  CASES.  505 

loss  on  the  original  parties.  Knickerbocker  v.  McKindley  Coal  6*  Mining  Co., 
67  111.  App.  291.  So  the  directors  of  a  corporation  may  look  to  the  share- 
holders for  reimbursement.  Ex  parte  Chippendale,  4  De  G.  M.  &  G.  19.  Such 
is  also  the  rule  between  trustee  and  cestui  que  trust.  Hardoon  v.  Belilios,  [1901] 
A.  C.  118.  It  is  submitted  that  the  true  basis  of  the  receiver's  right  is  quasi- 
contractual,  for  money  paid  to  the  use  of  the  parties,  the  recovery  depending 
on  the  necessity  and  expediency  of  his  acts.  On  this  ground  the  decisions 
could  also  be  reconciled. 

Recording  and  Registry  Laws  —  What  Constitutes  Recording  — 
Wrong  Initial  of  Mortgagor's  Middle  Name  Fatal  to  Notice.  —  W.  N. 
McDonald  executed  a  chattel  mortgage,  signing  it  "W.  H.  McDonald."  Held, 
that  the  recording  of  this  mortgage  was  not  constructive  notice  to  a  subsequent 
bond  fide  purchaser  from  W.  N.  McDonald.  First  National  Bank  of  Opp  v. 
Hacoda  Mercantile  Co.,  53  So.  802  (Ala.). 

A  misunderstanding  of  the  phrase  "A  man  cannot  have  two  names  of  bap- 
tism" has  led  to  a  strange  confusion  of  reasoning  in  many  of  the  modern  cases. 
Cf.  Nolan  v.  Taylor,  131  Mo.  224;  Franklin  v.  Talmadge,  5  Johns".  (N.  Y.)  84. 
The  old  common  law  recognized  no  alias  of  a  person's  Christian  name.  Brooke, 
Abr.,  "Misnomer,"  2,  4;  Co.  Lit.  3a;  Fermor  v.  Dorrington,  Cro.  Eliz.  222; 
Rex  V.  Newman,  i  Ld.  Raym.  562.  The  conception  was  simply  that  at  bap- 
tism a  person  received  once  and  for  all  the  Christian  name  or  names,  and  any 
subsequent  addition  or  substitution  could  not  be  a  name  "of  baptism."  See 
Viner's  Abr.,  "Misnomer,"  C.  6,  pi.  5,  6.  It  may  even  be  doubted  whether 
the  rule  was  as  strict  as  this.  See  Bearbrook  v.  Read,  i  Brownl.  &  G.  47 ;  Wal- 
den  V.  Holman,  6  Mod.  115;  Bacon's  Law  Tracts  106.  But  there  is  no  author- 
ity for  the  frequently  repeated  statement  that  the  old  common  law  did  not 
recognize  a  person's  middle  Christian  name.  Hence,  in  any  legal  situation, 
where  a  person's  name  is  of  importance,  it  should  first  be  recognized  that  his 
exact  name  does  include  the  middle  Christian  name.  Commonwealth  v.  Perkins, 
18  Mass.  388;  Bowen  v.  Mulford,  10  N.  J.  L.  230.  But  if  the  identity  can  be 
otherwise  satisfactorily  determined,  it  may  be  unnecessary  to  require  that  the 
exact  name  be  used.  See  Commonwealth  v.  Shearman,  65  Mass.  546.  However, 
taking  into  consideration  the  purpose  of  recording  statutes,  and  the  absence, 
apart  from  the  record,  of  means  of  identifying  the  parties,  the  principal  case 
seems  clearly  right  and  is  supported  by  the  weight  of  authority.  Crouse  v. 
Murphy,  140  Pa.  St.  335;  Johnson  v.  Wilson  &°  Co.,  137  Ala.  468.  Contra, 
Fincher  v.  Hanegan,  59  Ark.  151;  Geller  v.  Hoyt,  7  How.  Pr.  (N.  Y.)  265. 

Restraint  of  Trade  —  Sherman  Anti-Trust  Act  —  Conspiracy  a  Con- 
tinuing Offense.  —  The  defendants  were  indicted  for  a  conspiracy  in  re- 
straint of  trade  in  violation  of  the  Sherman  Act.  Their  plea  of  the  Statute  of 
Limitations  put  in  issue  whether  or  not  a  conspiracy  is  a  continuing  offense. 
Held,  that  a  conspiracy  is  a  continuing  offense.  United  States  v.  Kissel,  U.  S. 
Sup.  Ct.,  Dec.  12,  1910. 

The  question  of  what  constitutes  a  conspiracy  has  frequently  come  up  un- 
der a  federal  statute  making  a  conspiracy  to  defraud  the  government  and  an 
overt  act  in  accordance  therewith  an  indictable  offense.  U.  S.  Rev.  Stat., 
1878,  §  5440.  Several  decisions  have  held  that  the  conspiracy  is  merely  the 
agreement  to  defraud,  so  that  if  the  limitation  period  has  elapsed  since  the; 
commission  of  an  overt  act  in  accordance  with  this  agreement  the  defendants 
can  no  longer  be  indicted,  though  they  have  committed  subsequent  overt  acts. 
United  States  v.  Owen,  32  Fed.  534;  United  States  v.  McCord,  72  Fed.  159. 
Other  cases  hold  that  a  conspiracy  is  a  continuing  offense,  consequently  an 
indictment  is  maintainable  if  any  overt  act  has  been  committed  within  the 
statutory  period.     United  States  v.  Bradford,  148  Fed.  413;  United  States  v. 
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Brace,  149  Fed.  874.  The  present  determination  by  the  Supreme  Court  in  ac- 
cordance with  the  latter  view  seems  clearly  correct,  for  the  rational  meaning 
of  the  word  "conspiracy"  is  not  merely  an  agreement  of  parties  but  their 
continued  acting  together  for  a  wrongful  purpose.  The  offense  under  the 
Sherman  Act  exists  without  the  additional  element  of  an  overt  act,  so  the 
statute  begins  to  run  only  when  the  common  wrongful  design  has  actually  been 
abandoned. 

Suretyship  —  Co-sureties  —  Contribution:  Basis  of  Apportionment. 
• — The  plaintiff  had  agreed  to  indemnify  a  bank  for  any  losses  up  to  $2500 
arising  from  dishonesty  of  its  employee,  K.  The  defendant  was  a  subscriber  on 
a  Lloyd's  policy  for  £40,000,  which  insured  the  bank  against  losses  caused  by 
dishonesty  of  employees,  loss  of  securities  by  negligence,  fiire,  theft,  or  burglary. 
K.  misappropriated  $2680,  and  the  plaintiff,  having  paid  the  amount  due, 
sued  for  contribution  from  the  defendant.  Held,  that  the  defendant  must 
contribute,  and  the  whole  loss  is  to  be  divided  between  the  two  policies  in  the 
ratio  of  2680  to  2500.  American  Surety  Company  of  New  York  v.  Wrightson, 
103  L.  T.  R.  663  (Eng.,  K.  B.  Div.,  Nov.  15,  1910).    See  Notes,  p.  487. 

Suretyship  —  Statute  op  Frauds  —  Oral  Promise  by  Stockholder  to 
Pay  Debt  of  Corporation.  —  The  defendant,  a  heavy  stockholder  and  the 
president  of  a  corporation,  orally  promised  to  pay  the  plaintiff  a  debt  of  the 
corporation,  if  the  plaintiff  would  continue  to  deUver  goods  to  the  corporation. 
Held,  that  the  Statute  of  Frauds  is  a  good  defense.  Hurst  Hardware  Co.  v. 
Goodman,  69  S.  E.  898  (W.  Va.). 

The  decided  weight  of  authority  permits  a  recovery  on  an  oral  promise  to 
answer  for  the  debt  of  another,  if  the  promisor  receives  a  benefit  substantially 
equivalent  to  that  which  he  has  promised.  Williams  v.  Leper,  3  Burr.  1886; 
Raahe  v.  Squier,  148  N.  Y.  81.  But  see  Fullam  v.  Adams,  37  Vt.  391.  This  is 
within  the  letter  of  the  statute,  and  there  seems  to  be  no  theoretical  justifica- 
tion for  allowing  a  recovery  on  the  promise.  See  23  Harv.  L.  Rev.  136.  Often, 
little  harm  is  done  by  such  a  recovery,  for  a  quasi-contractual  action  for  the 
benefit  rendered  would  reach  the  same  resvdt.  But  many  courts  have  al- 
lowed a  recovery  even  though  the  benefit  to  the  defendant  is  considerably  less, 
or  conjectural,  if  the  main  intent  of  the  promisor  was  to  serve  his  own  inter- 
ests. Davis  V.  Patrick,  141  U.  S.  479;  Wills  v.  Cutler,  61  N.  H.  405.  When  a 
corporation  is  the  principal  debtor  a  logical  conclusion  from  this  is  to  hold 
the  defendant  if  he  is  a  large  stockholder.  Emerson  v.  Slater,  22  How.  (U.  S.) 
28;  Choate  v.  Hoogstraat,  105  Fed.  713.  The  weight  of  authority,  however, 
has  required  the  benefit  to  the  promisor  to  be  direct  and  not  merely  an  en- 
hanced value  of  his  stock.  Walther  v.  M  err  ell,  6  Mo.  App.  370;  Mechanics 
&*  Traders^  Bank  v.-Stettheimer,  116  N.  Y.  App.  Div.  198.  Such  a  refine- 
ment can  only  only  be  explained  as  a  desire  to  limit  this  anomalous  doctrine 
as  much  as  possible. 

Taxation  —  Collection  and  Enforcement  —  Equity  Jurisdiction.  — 
A  bond  fide  holder  of  a  duly  authorized  county  bond,  having  obtained  judg- 
ment against  the  county,  which  by  various  devices  had  succeeded  in  evading 
payment,  filed  a  bill  in  equity  against  the  defendant  railroad  which  was  a  tax- 
payer of  the  county.  He  alleged  that  the  assessment  of  the  defendant's  prop- 
erty toward  the  payment  of  the  judgment  created  a  lien  in  his  favor  which  he 
was  entitled  to  foreclose.  The  defendant  demurred  on  the  ground  that  the 
tax  could  be  recovered  only  by  the  proper  local  official,  as  provided  by  statute. 
Held,  that  the  demurrer  must  be  sustained.  Preston  v.  Chicago,  St.  Louis,  6* 
New  Orleans  R.  Co.,  183  Fed.  20  (C.  C.  A.,  Sixth  Circ). 

This  decision  aflfirms  that  of  the  Circuit  Court  discussed  in  23  Harv.  L.  Rev. 
647. 
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Trial  —  Verdicts  —  Validity  of  Verdict  Rendered  after  Discharge 
OF  Jury.  —  In  an  action  for  negligence,  the  court  submitted  to  the  jury  the 
questions  of  the  defendant's  negligence,  the  plaintiff's  contributory  negligence, 
and  the  damages,  instructing  them  that  if  they  found  either  of  the  first  two 
questions  in  favor  of  the  defendant,  they  need  not  discuss  the  third.  The 
jury  disagreed  on  the  third  question  and  were  duly  discharged.  Immediately 
thereafter  it  was  discovered  that  they  had  found  the  plaintiff  guilty  of  contrib- 
utory negligence,  so  they  were  called  back  into  the  box,  and  their  verdict  was 
taken  for  the  defendant.  Thereupon  the  plaintiff  moved  for  a  new  trial.  Held, 
that  the  motion  be  denied.    Rippley  v.  Frazer,  69  N.  Y.  Misc.  415.  (Sup.  Ct.). 

A  recent  New  York  case  held  under  similar  circumstances  that  where  by 
mistake  a  disagreement  has  been  entered  upon  the  record  the  affidavits  of  the 
jurors  as  to  their  findings  are  admissible  to  correct  the  record.  Wiri  v.  Reid, 
138  N.  Y.  App.  Div.  760.  For  a  discussion  of  the  principles  involved,  see  24 
Harv.  L.  Rev.  162.  The  situation  in  the  principal  case  is  analogous,  but 
taken  at  an  earlier  stage  in  the  proceedings.  And  though  it  may  be  severe, 
logically  it  seems  difficult  to  get  away  from  the  fact  that  the  jury  has  been 
discharged  without  rendering  any  valid  verdict,  and  that  therefore  there  has 
been  a  mistrial.     See  Fisk  v.  Henarie,  32  Fed.  417,  427. 
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Year  Books  of  Edward  II.  Vol.  V:  The  Eyre  of  Kent,  6  &  7  Edward  II 
(being  the  24th  volume  of  the  Selden  Society  publications).  Edited  by 
the  late  Frederic  William  Maitland,  the  late  Leveson  William  Vernon 
Harcourt,  and  WUliam  Craddock  BoUand.  London:  Benard  Quaritch. 
1910.    pp.  cii,  232  [422]. 

This  volume  contains  the  first  portion  (including  the  pleas  of  the  crown)  of 
the  Kentish  Eyre  of  13 13-14.  It  is  a  real  year  book,  not  the  roU  of  the  eyre, 
like  Maitland's  Pleas  for  Gloucester.  It  gives  us  therefore,  for  the  first  time 
in  print,  a  description  of  the  actual  proceedings  in  the  eyre,  in  several  parallel 
versions,  each  supplementing  and  confirming  the  others;  for  the  manuscripts 
are  numerous,  and  fall  into  at  least  four  classes,  indicating  as  many  original 
reports. 

The  eyre  lasted  for  a  year.  The  judges  journeyed  to  Canterbury  and  opened 
the  eyre  with  great  formality.  Proclamations  were  made,  the  commission 
read,  the  articles  of  the  eyre  were  opened,  and  the  jurors  charged  and  retired 
for  a  few  days  to  prepare  their  presentments.  Then  the  franchises  were  claimed, 
and  allowed  or  disallowed  according  to  the  record  of  the  preceding  eyre,  twenty 
years  before.  Then,  with  the  presentments  of  the  jurors,  the  judicial  business 
begins.  This  business  is  of  the  same  sort  that  we  find  in  the  published  rolls  of 
the  thirteenth  and  early  fourteenth  century;  but  the  record  is  illuminated  by 
the  remarks  of  the  judges  from  time  to  time,  and  with  the  arguments  of  coun- 
sel. It  is  a  vivid  and  illuminating  picture  of  the  administration  of  justice  at 
the  time. 

The  editorial  work  is  well  done.  Mr.  BoUand  has  written  a  scholarly  intro- 
duction. We  of  course  miss  the  master- touch  of  his  great  predecessor;  but  his 
work  brings  promise  of  excellent  results  in  time  to  come.  It  is  a  satisfaction 
to  find  again  such  cogent  proof  that  no  man,  however  great,  is  indispensable. 

J.  H.  B. 


508  HARVARD  LAW  REVIEW. 

The  Law  of  Landlord  and  Tenant.  By  Herbert  Thoradike  Tiffany.  In 
two  volumes.  St.  Paul.  The  Keefe-Davidson  Co.  1910.  pp.  xxiv, 
1255;  xxiii,  1257-2343. 

This  treatise  stands  out  as  a  distinct  addition  to  our  common-law  liter- 
ature, covering  as  it  does  an  important  subject  both  exhaustively  and  with 
discrimination. 

The  great  length  of  the  work  is  not,  as  has  too  often  been  the  case  with  our 
manuals  of  law,  indicative  of  information  undigested  and  therefore  prolonged 
and  confused  in  the  imparting.  The  wealth  of  material  at  the  author's  disposal 
has  evidently  been  thoroughly  considered;  and  the  results  worked  in  upon 
a  framework  resulting  from  thorough  analysis  of  the  subject.  The  book  is 
admirably  adapted  to  the  needs  of  the  practicing  lawyer,  for  the  author  has 
neither  hesitated  to  express  his  own  views  nor  failed  to  pay  due  respect  to  that 
law  which  owes  its  existence  to  the  decisions  of  courts. 

A  minute  examination  of  the  author's  treatment  of  a  few  questions  shows 
an  inconsistency  between  his  statement  on  page  866  that  a  grantee  of  the  fee 
takes  subject  to  a  lease  not  within  the  recording  laws  though  he  be  a  purchaser 
for  value  and  without  notice  of  the  lease,  and  his  statement  on  page  1274  that 
of  two  successive  lessees  the  second,  being  without  notice  of  the  first,  would 
take  priority,  —  an  inconsistency  made  more  striking  by  the  fact  that  the 
author,  for  authority  for  his  second  statement,  refers  to  the  citations  noted  for 
the  first.  The  explanation  of  the  inaccuracy  of  the  latter  statement  is  prob- 
ably due  to  an  unindicated  assumption  that  the  leases  were  subject  to  a  re- 
cording act. 

The  subject  of  the  respective  rights  of  a  transferee  of  future  rent  and  a 
subsequent  purchaser  of  the  reversion  is  fully  presented.  The  correct  solution 
of  the  problem  would  seem  to  lie  in  recognition  of  the  fact  that  rent  is  an 
interest  in  land  and  as  such  subject  to  the  recording  act,  so  that  while  a  recorded 
transfer  of  rent  or  a  transfer  not  within  the  recording  act  would  take  priority 
in  all  cases,  a  transfer  which  was  within  the  recording  act  and  not  recorded 
would  take  priority  over  only  such  subsequent  purchasers  for  value  of  the 
reversion  as  were  chargeable  with  notice.  This  principle,  which,  of  course, 
applies  only  to  legal  transfers  of  the  rent  as  distinguished  from  equitable,  is 
apparently  recognized  and,  on  p.  1112,  endorsed  by  the  author.  Neverthe- 
less in  expressing  his  conclusions  on  the  matter,  on  p.  11 15,  he  seems  to  over- 
look or  reject  it,  saying  that  the  most  equitable  adjustment  may  be  had 
"by  applying  the  ordinary  rules  determining  priorities  as  between  bond  fide 
purchasers." 

The  arrangement  of  the  volumes  is  very  good.  Each  begins  with  long  chapter 
analyses,  very  full,  arranged  with  headings,  sub-headings,  and  so  on.  Each 
main  heading  of  the  several  chapters  is  made  a  section  of  the  book,  with  the 
result  that  the  sections  are  very  long,  especially  those  covering  the  more  im- 
portant points.  This  is  of  some  importance  in  affecting  ease  of  reference, 
especially  as  the  index  is  poor,  but  the  chapter  analyses  are  so  full  that  little 
difficulty  is  experienced  on  this  point. 

The  book  is  recommended  as  one  that  will  be  of  great  value  in  practice,  in 
finding  the  authorities  and  in  aiding  in  analysis.  A.  R.  G. 


A  Treatise  on  the  De  Facto  Doctrine  in  its  Relation  to  Public  Officers 
AND  Public  Corporations.  By  Albert  Constantineau,  B.A.,  D.C.L., 
Judge  of  Prescott  and  Russell,  Ont.  Rochester,  N.  Y. :  The  Lawyers'  Co- 
operative PubUshtng  Company.     1910.    pp.  xciii,  750. 

Unless  the  title  of  this  book  is  somewhat  carefully  scrutinized,  its  subject 
will  seem  to  be  larger  than  it  really  is.    It  is  not  a  treatise  on  the  de  facto  doc- 
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trine  generally,  but  merely  upon  public  offices  and  officers  de  facto,  with  such 
attention  to  de  facto  public  corporations  as  is  necessary  in  dealing  with  the 
office  de  facto.  Although  it  bears  the  sub-title  of  "Extraordinary  Legal  Reme- 
dies," its  treatment  of  that  subject  is  confined  to  a  brief  discussion  of  the 
remedies  employed  in  testing  the  rights  and  title  of  the  officer  de  facto.  Out 
of  this  rather  narrow  subject,  by  means  of  extensive  statements  of,  and  quota- 
tions from,  the  cases,  aided  by  the  use  of  a  rather  small  page  liberally  spaced, 
a  considerable  volume  has  been  produced. 

The  author  is  a  Canadian  judge,  who,  while  he  purports  to  write  for  any 
jurisdiction  using  the  English  common  law,  finds  his  material  almost  wholly 
in  the  United  States.  This  he  explains  by  the  fact  that  the  question  has  been 
but  little  developed  in  Canada  and  England,  while  it  has  been  a  prolific  subject 
of  litigation  in  the  United  States  for  a  hundred  years.  The  author's  investiga- 
tion of  the  American  cases  seems  to  have  been  thorough  and  exhaustive,  though 
few  are  cited  later  than  the  official  reports.  Parallel  references  are  given  to 
all  of  the  leading  collateral  reports.  The  author  justifies  his  full  statement  of 
the  cases,  and  his  liberal  quotations  from  them,  upon  the  ground  that  most 
of  the  lawyers  for  whom  he  writes  do  not  have  access  to  large  libraries. 

The  author  has  made  an  intelligent  and  well  analyzed  use  of  his  materials. 
He  displays  a  strong  grasp  of  the  subject;  conflicting  views  are  carefully  stated, 
and  the  author's  own  conclusions  are  set  forth  in  such  a  way  that,  if  they  do 
not  always  carry  conviction,  they  cannot  fail  to  command  respect.  The  net 
result,  as  the  reviewer  is  pleased  to  be  able  to  say,  is  a  good  and  useful  book  upon 
a  subject  of  difficvdty  and  importance,  F.  r.  m. 


Law  Office  and  Court  Procedure.    By  Gleason  L.  Archer.    Boston: 
Little,  Brown  &  Company.     1910.    pp.  xv,  311. 

The  author  of  this  book  considers  it  "one  of  the  gravest  reproaches  of  Ameri- 
can Law  Schools  that  their  graduates  know  nothing  of  how  to  practice  law 
upon  admission  to  the  bar, "  and  the  object  of  this  volume  is  to  give  the  victim 
of  our  present  system  of  legal  education  an  insight  into  the  customs  of  law 
offices  and  courts.  The  plan  of  the  book  is  to  trace  the  ordinary  lower  court 
case  through  the  various  steps  from  the  time  the  client  enters  the  office  until 
the  case  is  appealed  to  the  highest  court.  Advice  is  given  as  to  the  customs 
of  lawyers,  each  step  is  illustrated  with  concrete  examples,  and  there  is  a  very 
full  set  of  forms. 

For  the  lawyer  who  has  practiced  six  months,  the  book  contains  little  of 
value.  As  a  manual  of  practice  it  is  inadequate,  for  it  contains  nothing  that  is 
not  more  fully  and  more  usefully  presented  in  the  standard  books  of  practice. 
The  sections  which  give  advice  as  to  the  customs  of  law  offices  and  lawyers  are 
brief  and  commonplace,  and  it  is  a  pity  that  the  author  did  not  leave  the  rules 
of  practice  for, the  already  existing  manuals  and  expand  more  upon  this  inter- 
esting field  which  has  never  been  systematically  written  up.  Most  beginners 
have  more  difficulty  in  knowing  what  and  how  to  charge  a  client  than  in  learn- 
ing the  rules  of  procedure.  A  disproportionally  large  part  of  the  book  is  taken 
up  with  examples  of  direct  and  cross  examination.  The  examples  lack  value 
for  the  young  practitioner,  because  they  are  mostly  taken  from  sensational 
criminal  trials,  and  they  fail  to  hold  the  attention  of  a  reader  who  has  ever  en- 
joyed Mr.  Wellman's  books. 

All  young  lawyers,  however,  would  do  well  to  peruse  this  book  between 
graduation  from  law  school  and  the  beginning  of  practice.  It  will  save  much 
needless  worry  about  the  unknown  field  of  practice  and  will  enable  the  beginner 
to  take  up  his  first  small  tort  or  collection  case  with  greater  confidence. 

H.  M.  H. 
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Cases  on  Administrative  Law.  By  Ernst  Freund.  American  Case  Book 
Series.  James  Brown  Scott,  General  Editor.  St.  Paul:  West  Publishing 
Company.     1911.    pp.  xxi,  681. 

Cases  on  Bills  and  Notes.  By  Howard  L.  Smith  and  Wm.  Underhill 
Moore.  American  Case  Book  Series.  James  Brown  Scott,  General 
Editor.    St.  Paul:  West  Publishing  Company.     1910.     pp.  xv,  756. 

Cases  on  Criminal  Procedure.  By  William  E.  Nickeel.  American  Case 
Book  Series.  James  Brown  Scott,  General  Editor.  St.  Paul:  West 
Publishing  Company.     19 10.    pp.  xvii,  287. 

Selden  Society.  Year  Book  of  Edward  II.  Volume  V.  The  Eyre  of 
Kent,  6  &  7  Edward  II.  A.  D.  1313-1314.  Edited  for  The  Selden 
Society  by  the  late  Frederic  William  Maitland,  the  late  Leveson  WiUiam 
Vernon  Harcourt,  and  WilUam  Craddock  Bolland.  London:  Benard 
Quaritch,  11  Grafton  Street,  West.     1910.    pp.  cii,  255. 

Brannan's  Negotiable  Instruments  Law.  Second  Edition.  Containing 
Annotations,  Criticisms,  Comments,  and  Cases.  By  Joseph  Doddridge 
Brannan.    Cincinnati:  W.  H.  Anderson  Company.     191 1.    xxxiii,  330. 

The  Early  Courts  of  Pennsylvania.  By  William  H.  Loyd.  Boston:  The 
Boston  Book  Company.     1910.    pp.  xvii,  287. 

Marriage  Laws  of  The  British  Empire.  By  William  Puider  Eversley  and 
William  Feilden  Craies.  London:  Stevens  and  Ha3aies.  19 10.  pp. 
xxxvii,  375. 

Modern  Criminal  Science  Series: 

(I)  Modern  Theories  of  Criminality.    By  C.  Bemaldo  De  Quiros. 
Translated  from  the  Spanish  by  Alfonso  De  Salvio.    pp.  xxvii,  249. 

(II)  Criminal  Psychology.     By  Hans  Gross.     Translated  from  the 
Fourth  German  Edition  by  Horace  M.  Callen.    pp.  xx,  514. 

Boston:  Little,  Brown  and  Company.     1911. 

A  Treatise  on  the  Law  of  Pawnbroking.  By  Samuel  W.  Levine.  New 
York:  D.  Halpem  Company.     191 1.    pp.  246. 

Black's  Law  Dictionary.  Second  Edition.  By  Henry  Campbell  Black. 
St.  Paul:  West  Publishing  Company.     1910.    pp.  vi,  13 14. 

Vermont  Digest,  i  789-1905.  Two  volumes.  By  Robert  Roberts.  Burling- 
ton: Free  Press  Printing  Company.  1910.  pp.,  Vol.  I.,  1635,  Vol.  II., 
1635-3311- 

Commentaries  on  the  Law  in  Shakespeare.  By  Edward  J.  White.  St. 
Louis:  The  F.  H.  Thomas  Law  Book  Company.    191 1.    pp.  xviii,  524. 

The  Laws  of  England.  By  The  Right  Honourable  The  Earl  of  Halsbury 
and  Other  Lawyers.  Volume  XIV.  London:  Butterworth  and  Com- 
pany. Philadelphia:  Cromarty  Law  Book  Company.  1910.  pp.  cxcvi, 
642,  77. 


HARVARD 

LAW  REVIEW. 

Vol.  XXIV.  MAY,  1911.  No.  7. 

RELEASE   AND   DISCHARGE   OF   POWERS. 

THE  extinction  of  a  power  is  generally  effected  or  attempted 
by  a  release  of  the  power  to  a  person  who  has  an  interest, 
in  the  property  over  which  the  power  exists;  as  when  a  life  tenant 
having  a  general  power  of  appointment  by  deed  or  will  releases  the- 
power  to  the  remainderman. 

But  a  power  may  alsb  be  extinguished  by  the  donee  of  the  power- 
dealing  with  the  property  over  which  the  power  exists  in  a  way 
which  estops  him  to  exercise  the  power,  as  when  A,  having  an  estate 
in  fee  simple  and  also  a  power  appendant,  conveys  the  land  to  a. 
purchaser.  Here,  although  A  does  not  purport  to  release  the- 
power,  he  can  no  longer  exercise  it;  the  power  is  extinguished. 

Although  the  form  of  such  an  extinguishment  of  a  power  is- 
different  from  that  of  a  release,  it  amounts  to  the  same  thing;  in. 
substance  it  is  a  release  of  the  power  to  the  person  to  whom  the- 
land  is  conveyed,  and  hence  such  extinguishments  and  releases  can. 
be  considered  together. 

The  first  distinction  in  powers  rests  on  the  nature  of  the  instru- 
ment by  which  the  power  is  exercisable.  It  may  be  exercisable  by 
either  deed  or  will,  or  by  will  alone.  A  power  may  be  made  exer- 
cisable by  deed  and  not  by  will,  but  the  law  as  to  releases  is  the 
same  in  the  case  of  powers  of  this  description  as  it  is  in  that  of 
powers  exercisable  by  either  deed  or  will.  For  the  essential  differ- 
ence is  whether  the  power  can  be  exercised  at  once,  or  only  on  the 
death  of  the  donee. 

Again,  powers  are  either  general  or  special.  Under  a  general 
power  an  appointment  can  be  made  to  any  one,  including  the  ap- 
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pointing  donee.  Under  a  special  power  an  appointment  can  be 
made  only  to  certain  persons  or  objects,  or  to  certain  classes  of 
persons  or  objects  other  than  the  donee.  Special  powers  are  some- 
times called  limited  powers. 

Finally,  the  relation  between  the  donee  and  the  property  over 
which  he  has  the  power  of  appointment  may  be  one  of  four  kinds: 
First.  The  donee  may  have  an  interest  in  the  property  from  which 
the  exercise  of  the  power  will  derogate,  as  when  the  donee  of  the 
power  owns  the  property  in  fee.  This  is  called  a  power  appendant. 
Second.  The  donee  may  have  an  interest  in  the  property,  but  the 
exercise  of  the  power  will  not  derogate  from  such  interest,  as  when 
A  has  a  life  estate,  with  power  to  appoint  by  will.  This  is  called  a 
power  in  gross  or  collateral.  Third.  The  donee  has  no  interest  in 
the  property,  but  has  himself  created  the  power,  as  when  a  man 
conveying  land  in  fee  reserves  to  himself  a  power  of  appointment. 
This  is  also  called  a  power  in  gross  or  collateral;  to  distinguish  it 
from  the  power  of  the  second  kind,  it  will  be  called  here  a  reserved 
power  in  gross.  Fourth.  The  donee  has  no  interest  in  the  property 
and  did  not  create  the  power.  The  power  in  this  case  is  said  to  be- 
simply  collateral. 

This  somewhat  clumsy  nomenclature  is  derived  from  an  opinion 
of  Hale,  C.  B.,  in  Edwards  v.  Sleater.* 

These  classes  of  cases  will  be  considered  in  the  following  order. 

I  Powers  Appendant 

II  Powers  Simply  Collateral 

III  Reserved  Powers  in  Gross 

•  IV  Powers  in  Gross 

and  under  each  of  these  heads  will  come  — 

(A)  General  powers  exercisable  by  either  deed  or  will; 

(B)  Special  powers  exercisable  by  either  deed  or  will; 

(C)  General  powers  exercisable  by  will  only; 

(D)  Special  powers  exercisable  by  will  only. 

In  all,  sixteen  classes  of  powers. 

^  Hardr.  410,  415,  416. 
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I. 

Powers  Appendant. 

An  estate  in  fee  and  a  power  appendant  may  subsist  in  the  same 
person. 

Thus,  A  may  convey  land  to  such  uses  as  he  shall  appoint,  and 
until  appointment  to  himself  in  fee;  or  he  may  simply  convey  to 
such  uses  as  he  may  appoint,  in  which  case  he  will  have  a  resulting 
use  in  fee. 

Whatever  doubt  may  have  at  any  time  existed,  the  strong  opinion 
of  Lord  Eldon,  C,  in  Mandrell  v.  Mandrell,^  has  settled  that  the 
fee  and  a  power  may  coexist  in  the  same  person.^ 

In  Cross  v.  Hudson^  an  estate  was  conveyed  to  A  for  life,  with 
remainders  over,  and  an  ultimate  remainder  to  the  survivor  of 
himself  and  his  wife  in  fee;  and  A  had  a  power  to  appoint.  His 
wife  died  in  his  Hfetime,  and  all  the  intervening  remainders  be- 
came incapable  of  taking  effect,  so  A  was  seised  in  fee.  He  ap- 
pointed by  will.  Lord  Thurlow,  C,  thought  that  the  power  was 
merged  in  the  fee.  But  the  true  ground  of  the  decision  was  not 
that  there  was  a  merger  or  extinction  of  the  power,  but  that  it  was 
intended  that  the  power  should  continue  only  during  the  existence 
of  the  intermediate  estates  and  should  cease  when  the  ultimate 
remainder  vested.  It  was  a  question  of  construction  based  on 
intention.^ 

If  a  power  is  appendant,  a  conveyance  of  the  interest  to  which 
the  power  is  appendant  extinguishes  the  power.  The  donee  of  the 
power  cannot  derogate  from  his  own  grant.^ 

But  if  one  having  an  estate  in  fee,  and  also  a  power  appendant, 
makes  a  conveyance  which  is  conditional,  like  a  mortgage,  or 
which  passes  only  a  partial  interest,  like  a  lease,  although  he  can- 
not, by  exercising  the  power,  derogate  from  the  title  of  the  mort- 

*  10  Ves.  246,  256,  257  (1804). 

*  See  Glass  ».  Richardson,  9  Hare  698,  702;  Sugden,  Powers,  8  ed.,  93  et  seq.;  Far- 
well,  Powers,  2  ed.,  38;  Leake,  Land  Law,  381. 

*  3  Bro.  C.  C.  30. 

*  See  WoUey  v.  Jenkins,  23  Beav.  53  (1856);  Sugden,  Powers,  8  ed.,  99,  859; 
Leake,  Land  Law,  382;  Gray,  Rule  against  Perpetuities,  §  497. 

'  Leake,  Land  Law,  383. 
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gagee  or  the  lessee,  he  can  still  exercise  the  power,  subject  to  that 
titleJ 

Sometimes  a  power  is  in  part  appendant,  and  in  part  in  gross, 
as  when  a  tenant  for  Hfe  has  a  power  to  lease  or  to  sell.  Here  a 
conveyance  by  him  of  his  life  estate  will  prevent  him  from  exercis- 
ing the  power  as  against  the  grantee  of  the  life  estate,  but  he  can 
still  exercise  it  against  the  remaindermen.^ 

Lord  St.  Leonards  has  some  observations  adverse  to  the  right 
of  a  tenant  for  life  to  exercise  powers  of  leasing  or  of  sale  and  ex- 
change after  parting  with  his  estate  for  life.^  But  the  court,  in 
Alexander  v.  Mills,^°  says: 

"The  only  thing  really  pressed  upon  us  against  these  decisions  is  that 
Lord  St.  Leonards,  in  successive  editions  of  his  work  on  Powers,  has 
treated  each  case  as  limited  to  the  circumstances  of  that  case,  and  has 
declined  to  recognize  them  as  establishing  the  broad  principle  that,  as 
long  as  nothing  is  done  in  derogation  of  the  alienee's  estate,  the  alienation 
has  no  operation  on  the  power.  We  cannot  set  this  Umitation  on  the 
part  of  this  eminent  author  against  the  judicial  decisions  themselves." 

A  man's  right  over  his  property  cannot  be  interfered  with  by 
giving  him  a  power,  and  if  he  cannot  dispose  of  his  property  his 
rights  over  it  are  interfered  with.  Therefore,  it  is  immaterial 
whether  a  power  appendant  is  to  be  exercised  by  deed  or  will,  or 
by  will  only,  or  whether  it  is  a  general  or  a  special  power.^^ 

In  Cunninghame  v.  Thurlow  ^  A  had  an  exclusive  power  to  ap- 
point, by  deed  or  will,  personal  property  in  which  he  had  a  life  in- 
terest to  his  children.  The  gift  in  default  of  appointment  was  to 
the  children.  One  of  the  children  died,  having  appointed  A  executor, 
and  ■  bequeathed  to  him  his  personal  property.  The  share  of  the 
child  in  the  property,  in  default  of  appointment,  was  thus  vested 
in  A,  and  the  power,  as  to  this  share,  became  appendant.  A  ap- 
pointed four-fifths  of  the  fund,  and  released  his  power  over  the 
part  not  appointed.  He  then  applied  to  have  his  share  of  the 
non-appointed  part  paid  over  to  him.    Shadwell,  V.  C,  although 

^  Alexander  v.  Mills,  L.  R.  6  Ch.  124;  Hardaker  v.  Moorhouse,  26  Ch.  D.  471; 
Farwell,  Powers,  2  ed.,  30;  Leake,  Land  Law,  384. 

*  Jones  V.  Winwood,  4  M.  &  W.,  653. 

•  Sugden,  Powers,  8  ed.,  66  et  seq. 
"  L.  R.  6  Ch.  135. 

"  Hurst  V.  Hurst,  16  Beav.  372;  Piers  v.  Tuite,  i  Dr.  &  Walsh  279. 
"  I  Russ.  &  M.  436,  note  (1832). 
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he  thought  the  power  was  extinguished,  declined  "to  give  effect 
to  the  release,  so  far  as  it  operated  to  vest  a  share  of  the  fund  in 
the,  father." 

But  in  Smith  v.  Houblon,^'  where  a  life  tenant  had  an  exclusive 
power  to  appoint  to  his  children,  with  a  gift  over  in  default  of  ap- 
pointment to  the  children,  one  of  the  children  died,  the  father 
mortgaged  the  share  which  he  took  as  administrator  of  the  child, 
and  released  his  power  of  appointment  to  the  mortgagees.  Sir 
John  Romilly,  M.  R.,  held  that  the  power*  was  released  as  to  this 
share.  And  in  In  re  Radcliffe,  the  Court  of  Appeal  approved 
Smith  V.  Houblon,  and  decHned  to  follow  Cimninghame  v. 
Thurlow.14 

Does  the  bankruptcy  of  the  donee  extinguish  a  power  append- 
ant? The  answer  must  depend  largely  upon  the  words  of  the  par- 
ticular Bankrupt  Act. 

As  a  general  question,  apart  from  special  provisions,-  it  may  be 
said  that  the  assignee  steps  into  the  shoes  of  the  bankrupt,  and 
that  a  conveyance  by  the  assignee  must  have  the  same  effect  as  a 
conveyance  by  the  bankrupt;  and  it  is  held  in  England  that  an 
assignment  in  bankruptcy  extinguishes  a  power  appendant.^^ 

But  as  an  open  question  this  may  well  be  doubted.  When  a 
man,  having  the  fee  and  a  power  appendant,  conveys  the  fee,  the 
reason  why  the  power  is  extinguished  is,  that  he  is  estopped  to 
derogate  from  his  grant;  but  if  the  transfer  of  the  property  is  in 
invitum,  there  would  seem  to  be  no  estoppel;  and  it  has  accord- 
ingly been  held  that  if  A  is  tenant  in  fee,  and  has  also  a  power  ap- 
pendant, judgment  and  execution  on  the  land  will  not  extinguish 
the  power.^^ 

"  26  Beav.  482  (1859). 

"  [1892]  I  Ch.  (C.  A.)  227;  and  see  In  re  Selot's  Trust,  [1902]  i  Ch.  488,  493. 
But  cf.  In  re  Little,  40  Ch.  D.  418. 

^  Doe  V.  Britain,  2  B.  &  Aid.  93;  Hole  v.  Escott,  2  Keen  444;  s.  c.  4  Myl.  &  Cr. 
187. 

1*  Doe  V.  Jones,  10  B.  &  C.  459;  Eaton  v.  Sanxter,  6  Sim.  517;  Skeeles  v.  Shearly, 
8  Sim.  153;  3  Myl.  &  Cr.  112;  Leggettf.  Doremus,  25  N.  J.  Eq.  122.  See  The  Queen 
V.  EUis,  19  L.  J.  Ex.  77. 
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II. 

Powers  Simply  Collateral. 

Such  powers,  if  special,  cannot  be  released.^^  This  has  been  held 
semper,  ubique  et  ah  omnibus. 

Powers  simply  collateral,  if  general,  that  is,  which  are  exer- 
cisable in  favor  of  the  donee,  if  exercisable  by  deed  or  will,  can  be 
released.  In  fact  a  release  by  the  donee  is  equivalent  to  an  ap- 
pointment by  him. 

Suppose  we  have  now  a  power  simply  collateral,  which  is  general, 
but  which  can  be  exercised  by  will  only.  In  this  case  the  decision 
must  be  the  same  as  in  the  case  of  general  powers  in  gross.  General 
powers  in  gross  exercisable  by  deed  or  will  can  be  released;  if  they 
cannot  be  released  when  testamentary,  this  must  be  solely  on 
account  of  their  testamentary  character,  and  whether  such  testa- 
mentary character  does  or  does  not  affect  them  is  the  same  ques- 
tion in  the  case  of  powers  simply  collateral  as  arises  in  the  case  of 
powers  in  gross,  and  will  be  considered  with  the  latter. 

At  the  present  time,  in  England,  by  statute,^^  "A  person  to 
whom  any  power,  whether  coupled  with  an  interest  or  not,  is  given 
may,  by  deed,  release  or  contract  not  to  exercise  the  power." 

III. 

Reserved  Powers  in  Gross. 

We  have  seen  that  under  the  general  head  of  powers  in  gross 
are  classed  not  only  powers  where  the  donee  has  an  interest  in 
the  land  over  which  the  power  exists,  but  also  powers  where  the 
donee  has  created  the  power  upon  conveyance  of  the  fee,  and 
propositions  about  the  releasability  of  powers  in  gross  are  ex- 
pressed in  general  terms  applicable  to  both  kinds.  Almost  all 
the  instances  of  the  release  of  powers  in  gross  discussed  in  the 
books  are  where  the  donee  of  the  power  has  an  interest  in  the  land, 
and  I  know  no  suflScient  reason  why  the  law  as  to  the  releasability 


^^  Sugden,  Powers,  8  ed.,  49. 

"  St.  44  &  45  Vict.  (1881),  c.  41,  § 


52. 
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of  a  reserved  power  in  gross  should  differ  from  that  of  a  power  in 
gross  where  the  donee  has  an  interest  in  the  land.  I  pass  there- 
fore to  the  consideration  of  the  latter  class. 


IV. 

Powers  in  Gross. 

General  powers  in  gross  exercisable  by  either  deed  or  will  can 
be  released.  In  fact  a  release  of  such  a  power  is  equivalent  to  an 
appointment. 

There  remain  two  questions: 

Can  special  powers  be  released? 

Can  testamentary  powers  be  released? 

The  case  of  a  special  testamentary  power  in  gross  presents  both 
questions. 

(A)  Can  special  powers  in  gross  he  released? 

A  common  case  of  a  special  power  of  appointment  in  gross  is 
when  a  tenant  for  life  has  an  exclusive  power  of  appointment  by 
either  deed  or  will  to  his  children,  and  the  gift  in  default  of  ap- 
pointment is  to  the  children  in  fee.  Here  the  tenant  in  life  can 
release  to  the  children,  for  such  a  release  is,  in  effect,  an  appoint- 
ment to  them.^® 

The  difficult  case  arises  when  those  who  take  the  property  in 
default  of  appointment  are  different  from  those  to  whom  the  ap- 
pointment can  be  made.  As,  for  instance,  when  A,  tenant  for 
life,  has  a  power  to  appoint  to  his  children,  but  the  gift  in  default 
of  appointment  is  to  B,  and  A  releases  his  power  to  B. 

As  I  have  said,  it  is  universally  agreed  that  a  special  power 
simply  collateral  cannot  be  released  by  the  donee. 

Why  should  not  the  law  be  the  same  with  a  power  in  gross? 

Let  us  take  two  typical  cases,  (i)  To  A  for  Hfe,  on  his  death  as 
he  shall  by  deed  or  will  appoint  to  his  children  or  grandchildren,  and, 
in  default  of  appointment  to  his  children.  Here  A  has  a  power  in 
gross.    (2)  To  A  for  life,  on  his  death  as  B  shall  appoint  by  deed  or 

19  This  was  the  case  in  Smith  v.  Plummer,  17  L.  J.  Ch.  145;  Walford  v.  Gray,  11 
Jur.  N.  s.  106,  473;  and  Foakes  v.  Jackson, .[1900]  i  Ch.  807. 
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will  to  A's  children  or  grandchildren,  and  in  default  of  appoint- 
ment to  the  children  of  A.  Here  B  has  a  power  simply  collateral. 
In  both  cases  there  is  a  life  estate  and  a  remainder.  In  neither 
case  does  the  exercise  of  the  power  affect  the  life  estate.  In  both 
cases  its  exercise  derogates  from  the  remainder  in  precisely  the 
same  way.  The  only  difference  is  that  in  the  first  case  A  has,  and 
in  the  second  case  B  has  not,  any  interest  in  the  property  over 
which  the  power  exists,  but  as  the  exercise  of  the  power  cannot 
affect  A's  interest  it  would  seem  that  this  circumstance  is  imma- 
terial, and  that  special  powers  in  gross,  like  special  powers  simply 
collateral,  should  be  non-releasable. 

And  that  there  is  no  reason  for  distinguishing  them  is  indicated 
by  the  English  statute  above  cited,  which  makes  all  powers  re- 
leasable  without  regard  to  whether  they  are  in  gross  or  simply 
collateral. 

But  although  this  seems  pretty  obvious,  the  course  of  decision 
in  England  has  not  been  in  accordance  with  it,  and  donees  of 
special  powers,  even  of  testamentary  powers,  have  been  allowed 
to  release  them. 

How  did  this  come  about? 

It  arose  out  of  the  law  as  to  tortious  conveyances.  Whether  a 
special  power  in  gioss  was  extinguished  by  a  tortious  conveyance 
such  as  a  feoffment  or  a  fine  was  a  matter  much  disputed  in  the 
profession,  but  that  it  could  be  so  extinguished  by  a  fine  was  settled 
by  the  careful  dicta  of  Vice-Chancellor  Leach  in  West  v.  Berney,^" 
followed  by  his  decision  in  Smith  v.  Death.^^  and  his  decision  as 
Master  of  the  Rolls  in  Bickley  v.  Guest.^ 

It  has  been  suggested  that  a  power  in  gross  was  extinguished, 
at  common  law,  by  a  tortious  conveyance,  because  a  new  estate 
was  created  by  the  tortious  conveyance;  the  old  estate  was  di- 
vested; the  seisin  out  of  which  the  estates  of  the  appointees  were 
to  be  fed  was  destroyed,  and  therefore  the  power  became  extinct. 
But  an  objection  to  this  explanation  is  that  the  estates  of  the  ap- 
pointees taking  under  powers  simply  collateral  must  also  be  fed 
out  of  the  original  seisin,  and  yet  such  powers  are  not  extinguished 
by  a  tortious  conveyance. 

The  better  reason  seems  to  be  that  given  by  Vice-Chancellor 

20  1  Russ.  &  M.  431  (1819).  a  s  Mad.  371  (1820). 

^  I  Russ.  &  M.  440  (183 1). 
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Leach  in  Smith  v.  Death.^^  He  says  that  the  grantee  or  devisee 
for  Ufe  "could  deal  with  the  estate  in  respect  of  his  freehold  in- 
terest; and  his  deaUng  with  the  estate,  so  as  to  create  estates 
inconsistent  with  the  exercise  of  his  power,  must  extinguish  his 
power,  upon  the  general  principle  that  a  person  is  not  permitted 
to  derogate  from  his  own  grant."  That  is,  the  tenant  for  life,  by- 
virtue  of  his  freehold  interest,  had  the  legal  right  to  create  an 
estate  in  fee,  which  was  good  until  and  unless  it  was  defeated  by 
the  remainderman,  and  this  estate  was  inconsistent  with  the  ex- 
ercise of  the  power,  which  therefore  became  extinct,  just  as  a 
power  appendant  was  extinguished  by  a  conveyance  of  the  fee. 
But  the  donee  of  a  power  simply  collateral,  having  no  freehold 
interest,  could  not  grant  an  estate.  Therefore  the  donee  of  a 
power  in  gross  could  extinguish  it  by  a  fine,  while  the  donee  of 
a  power  simply  collateral  could  not. 

But  in  1823  the  case  of  Horner  v.  Swann  ^^  came  before  Sir  Thomas 
Plumer,  M.  R.  Here  there  was  a  devise  in  trust  for  the  testator's 
widow  for  life,  should  she  so  long  continue  his  widow,  with  a  power 
of  appointment  by  will  to  such  or  all  of  his  children  and  their 
issue  as  she  might  choose.  The  gift  in  default  of  appointment  was 
in  trust  for  all  the  testator's  children  in  fee,  share  and  share  alike, 
but  if  a  child  died  under  twenty-one,  without  leaving  issue,  then, 
as  to  the  share  of  such  child,  for  the  survivors  or  survivor.  The 
wife  and  children  contracted  to  sell  the  land,  and  on  a  bill  by 
them  for  specific  performance,  the  purchaser  submitted  that  a 
good  title  could  not  be  made,  by  reason  of  the  widow's  power  to 
appoint  to  the  issue  of  the  children.  The  court  decreed  specific 
performance. 

The  joining  of  the  wife  in  the  conveyance  was  really  an  appoint- 
ment to  the  children,  who  were  among  the  objects  of  the  exclusive 
power;  even  if  in  form  a  release,  it  had  the  effect  of  an  appoint- 
ment to  them  of  the  shares  given  them  in  default  of  appointment. 

The  real  objection  to  the  decision  was  that,  whether  the  widow's 
action  was  considered  as  an  appointment  or  a  release,  it  was  an 
attempt  to  do  inter  vivos  what  could  be  done  only  by  will.  This 
objection  will  be  considered  later. 

The  opinion  in  Horner  v.  Swann  is  very  unsatisfactory.     It  is. 

2»  5  Mad.  371,  374.  24  T.  &  R.  430. 


$20  HARVARD  LAW  REVIEW. 

two  and  a  half  lines  long:  "the  Vice-Chancellor  has  given  a  solemn 
opinion  upon  the  point,  and  his  decision  has  been  acquiesced  in. 
I  shall  therefore  follow  it."  But  the  solemn  opinion  of  the  Vice- 
Chancellor  was  that  a  special  power  in  gross  was  extinguished 
by  a  fine,  not  that  it  was  extinguished  by  a  release.  And  the  rea- 
son for  the  donee's  fine  extinguishing  a  power  did  not  apply  to  a 
release. 

But  Horner  v.  Swann  seems  to  have  been  accepted  by  the  Eng- 
lish judges  and  text-writers  as  estabHshing  a  general  doctrine  that 
a  special  power  in  gross  can  be  released  by  the  donee.^^  But  this 
has  not  been  done  without  protest.  Lord  Redesdale,  in  the  House 
of  Lords,  before  the  decision  of  West  v.  Berney,  had  asked  "How 
can  a  man  having  a  power  for  the  benefit  of  children  destroy  it?"  ^ 
Sir  R.  T.  Kindersley,  V.  C,  in  Coffin  v.  Cooper,^^  said: 

"In  the  absence  of  authority  I  should  have  decided  this  case  with 
reference  to  certain  broad  principles,  the  soundness  of  which  cannot 
(I  think)  be  disputed.  One  is  that  a  power  to  appoint  among  children 
is  a  power  in  the  nature  of  a  trust,  created  and  intended  to  be  exercised 
with  a  view  to  the  benefit  of  the  objects  of  the  power  as  a  class  and  as 
individuals.  .  .  .  Another  general  principle  appears  to  me  to  be  that 
where  a  donee  of  a  power  is  shown  to  have  exercised  it  with  the  view  of 
benefiting  some  person  not  an  object  of  the  power,  and,  a  fortiori  with 
a  view  to  his  own  benefit,  even  in  the  absence  of  any  actual  bargain, 
the  appointment  cannot  be  supported,  as  being  in  violation  of  the  prin- 
ciple that  nothing  shall  be  regarded  but  the  benefit  of  the  objects  of  the 
power.  These  appear  to  me  to  be  sound  general  principles,  and  if  I 
were  not  concluded  by  authority,  I  should  have  decided  the  case  in  ac- 
cordance with  them.  But  these  principles  have  been  broken  in  upon 
Uttle  by  little,  until  they  seem  to  have  been  in  a  great  degree  set  aside"; 

and  the  Vice-Chancellor  felt  himself  bound  to  decide  against 
his  own  opinion. 

And  in  Palmer  v.  Lockers  Sir  George  Jessell,  M.  R.,  says  of 
Coffin  V.  Cooper,  that  it 

"lays  down  what  appears  to  me  the  true  principle  which  should  govern 
Courts  of  Eqiiity  in  cases  of  this  kind  so  clearly  and  forcibly  that  I 

*  Cunninghame  v.  Thiirlow,  i  Russ.  &  M.  436,  note;  Sugden,  Powers,  8  ed.,  88  ei 
seq.;  Farwell,  Powers,  2  ed.,  15  et  seq. 

^  Jesson  V.  Wright,  2  Bligh  i,  15  (1820).  , 

"  2  Dr.  &  Sm.  36s,  373  et  seq.  (1865).  «  i^  ch.  D.  294  (1880). 
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think  I  should  only  diminish  instead  of  adding  to  the  weight  of  that 
judgment  by  any  observations  of  my  own.  But  in  that  case,  even  in 
the  then  state  of  the  authorities,  the  Vice-Chancellor  thought  he  was 
compelled  to  decide  against  his  own  opinion  of  what  the  true  principle 
was," 

and    the   Master   of    the    Rolls  proceeded   to   follow   the   Vice- 
Chancellor. 
So  Farwell,  J.,  in  In  re  Ross  said:  ^^ 

"It  has  been  held  by  a  series  of  decisions  —  although  originally,  as 
Kindersley,  V.  C,  points  out  in  Coffin  v.  Cooper,  somewhat  contrary 
to  principle  —  that  the  donee  of  a  limited  power  of  appointment  may 
release  it." 

And,  often,  where  courts  have  sustained  the  validity  of  the  re- 
lease of  powers  in  gross,  they  have  done  so  on  the  ground  that  the 
rule  had  been  long  established,  and  not  on  the  ground  that  it  em- 
bodied a  sound  principle. 

And  a  case  which  shows  the  attitude  of  the  courts  towards  this 
rule  as  to  release  of  special  powers  in  gross  is  In  re  Little. ^°  The 
English  Conveyancing  and  Law  of  Property  Act,^^  gives  the  court 
a  discretionary  power  to  dispense  with  a  clause  restraining  an- 
ticipation attached  to  the  life  estate  of  a  married  woman.  A  fund 
was  settled  on  a  married  woman  for  life  with  a  clause  against  an- 
ticipation. She  had  an  exclusive  power  to  appoint  by  deed  or  will 
to  her  children  or  their  issue  born  in  her  lifetime.  She  agreed 
with  one  of  her  sons  that  his  share  in  part  of  the  fund  should  be 
applied  for  her  benefit.  With  a  view  to  this  she  released  her  power 
and  applied  to  the  court  to  have  the  son's  share,  together  with  her 
life  interest  therein,  applied  according  to  the  agreement.  Kay,  J., 
refused  to  exercise  his  power  to  dispense  with  the  restraint  on  an- 
ticipation, and  this  was  sustained  by  the  Court  of  Appeal. 

The  only  passage  which  has  been  observed  in  the  English  re- 
ports •as  showing  that  the  rule  as  to  the  release  of  special  powers 
in  gross  can  be  supported  on  any  other  ground  than  that  of  au- 
thority is  contained  in  some  remarks  of  Chitty,  J.,  in  In  re  Somes,^^ 
where,  after  deciding  that  the  authorities  had  held  that  such  a 
release  was  valid,  he  goes  on  thus: 

29  [1904]  2  Ch.  348,  352.  «"  40  Ch.  D.  418  (1889). 

31  44  &  45  Vict.  (1881)  §  39.  «  [1896]  I  Ch.  250,  255. 
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"If  it  be  necessary  to  base  my  decision  upon  broader  grounds,  I  may 
say  that  it  appears  to  me  that  there  is  a  fallacy  in  applying  to  a  release 
of  a  power  of  this  kind  the  doctrine  applicable  to  the  fraudulent  exer- 
cise of  such  a  power.  There  is  no  duty  imposed  on  the  donee  of  a  limited 
power  to  make  an  appointment;  there  is  no  fiduciary  relationship  be- 
tween him  and  the  objects  of  the  power  beyond  this,  that  if  he  does 
exercise  the  power  of  appointment,  he  must  exercise  it  honestly  for  the 
benefit  of  an  object  or  the  objects  of  the  power,  and  not  corruptly  for 
his  own  personal  benefit;  but  I  cannot  see  any  ground  for  applying 
that  doctrine  to  the  case  of  a  release  of  a  power;  the  donee  of  the  power 
may,  or  he  may  not,  be  acting  in  his  own  interest,  but  he  is  at  liberty, 
in  my  opinion,  to  say  that  he  will  never  make  any  appointment  under 
the  power,  and  to  execute  a  release  of  it." 

But  what  is  the  object  in  creating  a  power,  especially  an  exclu- 
sive power,  to  appoint  among  children  or  issue,  and  making  a  gift 
in  default  of  appointment,  instead  of  making  a  gift,  without  any 
power  of  appointment?  It  is  because  the  creator  of  the  power 
deems  it  important  that  there  should  exist  a  power  to  make  the 
shares  unequal  or  to  give  to  issue  other  than  children,  as  the  cir- 
cumstances of  the  family  from  time  to  time  may  demand.  This 
is  the  very  purpose  and  raison  d'etre  of  the  power,  and  though  the 
power  be  not  strictly  a  trust,  this  power  of  unequal  appointment, 
or  of  appointment  to  issue  instead  of  children,  is  something  of 
which  he  did  not  intend  that  the  donee  of  the  power  should  divest 
himself.    The  matter  is  well  put  by  Kay,  J.,  in  In  re  Little:  ^ 

"But  just  consider  what  this  power  really  means.  The  power  to 
distribute  the  fund  among  the  children  of  the  tenant  for  Hfe  is  a  power 
which  contemplates  that  the  circumstances  of  the  family  may  so  alter, 
that  it  may  be  of  the  highest  possible  importance  to  give  a  larger  share 
to  one  child  than  to  another.  It  is  a  power  essentially,  in  that  respect, 
in  the  nature  of  a  trust.  For  instance,  it  is  possible  that  one  child  may 
come  into  property  which  may  make  him  independent,  while  the  other 
children  may  have  nothing  to  depend  upon  but  this  fund.  Then  it 
would  be  an  obvious  use  of  a  power  Hke  this  to  give  a  larger  share  to  the 
children  who  had  no  other  means.  Or,  again,  on  the  occasion  of  a  mar- 
riage or  of  the  advancement  of  a  child,  it  might  become  essential  to 
give  an  immediate  share  or  a  larger  share  to  that  child.  All  these  are 
purposes  which  the  donor  of  such  a  power  ^s  this  must  be  considered  to 
have  had  in  his  mind  when  he  created  the  power." 

w  40  Ch.  D.  418,  422. 
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The  true  doctrine,  therefore,  as  to  special  powers  in  gross,  ex- 
ercisable by  either  deed  or  will,  it  is  submitted,  is  this : 

If  the  person  to  whom  an  exclusive  power  is  released  is  an  object 
of  the  power  the  release  is  good,  because  it  is  in  truth  an  appoint- 
ment; but  just  as  an  appointment  made  to  benefit  the  donee  is  a 
fraud  on  the  power,  so  a  release  to  an  object  of  the  power  made 
to  benefit  the  donee  is  a  fraud  on  the  power .^^ 

If  the  person  to  whom  the  power  is  released  is  not  an  object  of 
the  power,  as  when  a  life  tenant  has  a  power  to  appoint  to  his 
children,  but  the  gift  in  default  of  appointment  is  to  B,  and  a 
release  is  made  to  B,  then  in  a  jurisdiction  which  is  not  bound  by 
English  statute  or  precedent,  such  release  should  be  considered 
invalid. 

To  pass  to  powers  in  gross  which  can  be  executed  only  by  will: 


(B)  Can  testamentary  powers  in  gross  be  released? 

It  is  perfectly  settled  that  a  power  to  appoint  by  will  cannot  be 
exercised  by  deed,  and  that  the  exercise  of  a  testamentary  power 
by  deed  will  not  be  aided  in  equity  as  a  defective  execution  of  the 
power.^^ 

It  would  seem  to  be  pretty  clear  on  principle,  that  if  a  donee's 
power  to  appoint  by  will  is  to  remain  ambulatory,  he  cannot 
debar  himself  from  changing  his  mind  not  to  exercise  it;  but  in 
1822,  Sir  Thomas  Plumer,  M.  R.,  held  that  a  life  tenant,  with  a 
general  power  to  appoint  by  will,  could  release  the  power,  in  Barton 
V.  Briscoe;  ^^  and  in  the  next  year  he  made  the  like  decision  where 
the  power  was  special,  in  Horner  v.  Swann;  ^"^  and  the  same  decision 
was  made  in  the  case  of  In  re  Chambers;  ^^  and,  under  a  general 
power,  in  Page  v.  Soper;^®  and  in  Davies  v.  Huguenin,^°  A,  tenant 
for  hfe,  who  had  an  exclusive  special  power  to  appoint  by  will  to 
his  children,  with  a  gift  over,  in  default  of  appointment,  to  the 
children,  covenanted,  on  the  marriage  of  his  daughter,  that  he 
would  not  so  exercise  the  power  as  to  diminish  her  share.    Wood, 


^  Thomson's  Executors  v.  Norris,  20  N.  J.  Eq.  489  (1869). 

»  Reid  V.  Shergold,  10  Ves.  370,  380;  Sugden,  Powers,  8  ed.,  560;  Farwell,  Powers, 
2  ed.,  332.  86  jac.  603,  607. 

"  T.  &  R.  430.  »8  II  Ir.  Eq.  518  (1847). 

»»  u  Hare,  321  (1853).  *»  2  Hem.  &  M.  730  (1863). 
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V.  C,  held,  that  the  power  was  released  pro  tanto.  He  said:  "It 
is  almost  too  clear  for  argument  (though  the  point  was  raised) 
that  the  covenant  by  the  father  operated  pro  tanto  as  a  release  of 
his  power." 

In  Coffin  V.  Cooper/^  A,  having  the  life  interest  in  a  trust  fund 
of  personalty,  had  a  power  to  appoint  by  will  to  her  children,  and 
there  was  a  gift  in  default  of  appointment  to  the  children.  A 
covenanted  to  appoint  a  certain  share  to  a  son,  and  she  appointed 
accordingly.  It  was  contended  that  this  was  a  fraud  on  the  power 
as  an  attempt  to  exercise  by  deed  a  power  which  the  creator  of  the 
power  intended  should  be  exercised  by  will  only.  Kindersley,  V.  C, 
felt  himself  bound  by  the  authorities  to  hold  that  the  appointment 
was  good,  but  he  thought  the  decision  was  against  "certain  broad 
principles."  This  was  a  case  of  an  appointment,  but  that  the 
learned  Vice-Chancellor  thought  that  the  same  principles  applied 
to  a  release  is  shown  by  the  words  here  printed  in  italics  in  his 
opinion,  which  is  given  in  full  in  a  note.'*^ 


«  2  Dr.  &  Sm.  36s  (1865). 

^  "Whatever  opinion  I  might  entertain  with  respect  to  this  case,  if  it  were  not 
affected  by  authorities,  I  do  not  think  I  should  be  justified  in  the  face  of  the  au- 
thorities which  have  been  cited,  in  coming  to  the  conclusion  that  this  appoint- 
ment is  invaUd,  and  I  must  therefore  look  at  the  case  having  reference  to  those 
authorities. 

"  In  this  case  power  is  given  to  Mrs.  Comfort  to  appoint  a  fimd  among  her  children 
in  such  shares  as  she  should  by  will  appoint,  and  in  default  of  appointment  among 
those  children  equally  on  their  attaining  twenty-one,  or  marriage.  Of  course,  if  she 
appointed  by  will,  she  could  only  appoint  among  those  who  survived  her,  but  if  she 
did  not  appoint,  then  under  the  terms  of  the  settlement  not  only  those  who  survived 
her,  but  also  those  who  died  in  her  lifetime,  having  attained  twenty-one  or  married, 
would  participate.    The  power  is  to  appoint  by  will  only. 

"  In  the  absence  of  authority,  I  should  have  decided  this  case  with  reference  to  cer- 
tain broad  principles,  the  soundness  of  which  cannot  (I  think)  be  disputed.  One  is, 
that  a  power  to  appoint  among  children  is  a  power  in  the  nature  of  a  trust,  created 
and  intended  to  be  exercised  with  a  view  to  the  benefit  of  the  objects  of  the  power,  as 
a  class,  and  as  individuals. 

"  The  donor  abstained  from  himself  fixing  irrevocably  the  shares  in  which  the  chil- 
dren should  take,  and  gave  the  donee  power  to  appoint  other  than  equal  shares,  be- 
cause he  considered  that  circumstances  might  thereafter  arise  to  render  it  desirable 
and  expedient  that  they  should  take  different  shares;  as,  for  instance,  one  child  might 
subsequently  become  very  wealthy  and  another  very  poor;  one  child  might  become 
bankrupt  or  insolvent,  so  that  anything  given  to  him  would  not  go  to  his  benefit,  but 
only  to  that  of  his  creditors.  The  end  and  purpose  of  the  power  is  the  benefit  of  the 
children;  and  it  appears  to  me  to  be  a  principle  that  the  donee  in  the  exercise  of  the 
power  should  have  that  object  alone  in  view.    Of  course,  I  do  not  exclude  the  con- 
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In  Thacker  v.  Key  ^  there  is  an  important  dictum  of  James,  V.  C. 
Here  there  had  been  a  covenant  by  the  donee  of  a  testamentary 

sideration  that  the  donor  may  also  have  intended  to  keep  the  children  under  the 
parents'  control,  where  a  parent  is  the  donee  of  the  power. 

"  Another  general  principle  is  this,  that  where  a  donor  gives  the  power  to  appoint 
among  children  by  will  only,  the  power  cannot  be  exercised  by  deed;  and  I  should 
have  thought  that  it  would  have  followed  as  a  corollary  from  that  proposition  that 
the  donee  of  the  power  could  have  no  right  at  his  own  will  and  pleasure  to  turn  it 
into  a  power  to  appoint  by  deed.  The  donor  intimating  the  power  to  be  exercised  by 
will  only,  does  it  designedly;  his  object  being  that,  as  the  circumstances  of  the  chil- 
dren respectively  may  from  time  to  time  change,  and  as  he  wishes  the  power  to  be  ex- 
ercised with  a  view  to  those  altered  circvun stances,  an  irrevocable  exercise  of  the 
power  may  be  suspended  as  long  as  possible,  till  the  time  arrives  when  the  fund  is  to 
come  into  the  possession  of  the  donees.  And  I  think  that  anything  which  militates 
against  that  principle  is  contrary  to  the  object  and  intention  of  the  donor.  If  he  had 
intended  that  the  power  was  to  be  exercised  by  a  deed  inter  vivos  he  might  have  given 
the  power  accordingly.  By  making  it  exercisable  by  will  only,  he  has  clearly  signified 
his  intention  that  it  should  only  be  exercised  in  that  way. 

"  Another  general  principle  appears  to  me  to  be  that  where  a  donee  of  a  power  is 
shewn  to  have  exercised  it  with  a  view  of  benefiting  some  person  not  an  object  of  the 
p)ower,  and  a  fortiori  with  a  view  of  his  own  benefit,  even  in  the  absence  of  any  actual 
bargain,  the  appointment  cannot  be  supported,  as  being  in  violation  of  the  principle 
that  nothing  shall  be  regarded  but  the  benefit  of  the  objects  of  the  power. 

"  These  appear  to  me  to  be  sound  general  principles,  and  if  I  were  not  concluded  by 
authority,  I  should  have  decided  the  case  in  accordance  with  them.  But  these  prin- 
ciples have  been  broken  in  upon  little  by  little,  until  they  seem  to  have  been  in  a 
great  degree  set  aside. 

"  First,  it  was  decided  that  the  donee  of  stick  a  power  may  release  it;  in  other  words, 
may  hind  himself  not  to  exercise  the  power  at  all,  so  that  any  subsequent  exercise  of  the 
power  will  be  void,  whatever  circumstances  may  arise,  to  make  it  desirable,  with  a  view  to 
the  benefit  of  the  children,  that  the  power  should  be  exercised.  It  is  quite  clear  that  a  release 
of  the  power  is  in  effect  fixing  the  shares  which  the  objects  of  the  power  are  to  take.  It 
was  next  decided  that  the  donee  of  a  power  to  appoint  by  will  among  children  may  covenant 
that  one  of  the  children  shall  not  have  less  than  a  certain  amount.  It  seems  to  follow  from 
this  that  the  donee  may  covenant  that  the  child  shall  have  a  certain  share.-  The  effect  of 
these  decisions  is,  to  trench  upon  the  principle  that  the  discretion  of  a  donee  of  a  power  to 
appoint  among  children  by  will,  shall  remain  unfettered,  and  capable  of  being  exercised 
as  long  as  he  lives.  But  not  only  has  it  been  decided  that  an  appointment  made  in  pur- 
suance of  such  a  covenant  is  valid,  but  it  has  been  held  that  such  a  covenant  so  entirely 
precludes  any  testamentary  appointment  inconsistent  with  it,  that  the  covenantee  may 
compel  the  other  appointees  to  make  it  good  out  of  the  shares  which  the  donee  of  the  power 
has  appointed  to  them  by  will,  Davies  v.  Huguenin,  i  Hem.  6*  M.  730.  I  do  not  presume 
'  to  say  that  that  is  a  wrong  decision;  indeed,  it  seems  to  me,  that  it  is  the  legitimate  result 
of  the  first  innovation.  But  its  effect  is  literally  this,  that  the  donee  of  a  power  to  appoint 
among  children  by  will  only,  can  by  deed  fix  the  shares  which  the  children  shall  take;  in 
other  words,  he  may  convert  a  power  to  appoint  by  will  only  into  a  power  to  appoint  by 
deed.    I  confess  these  decisions  strike  me  as  being  a  violation  of  general  principles.    But 


«  L.  R.  8  Eq.  408  (1869). 
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special  power  in  gross  to  appoint  a  part  of  the  fund  to  one  of  the 
objects  of  the  power.  The  case  was  decided  on  another  ground, 
but  the  learned  Vice-Chancellor  said: 

"Now,  if  it  had  been  necessary  to  determine  that  point,  I  think  I 
should  have  had  very  Uttle  difficulty  in  holding  such  a  covenant  to  be 
illegal  and  void.  The  testator  is  the  donee  of  a  testamentary  power, 
which  was  to  be  exercised  by  him  as  a  trustee.  It  was  a  fiduciary  power 
in  him  to  be  exercised  by  his  will,  and  by  his  will  only;  so  that,  up  to 

I  cannot,  in  the  face  of  them,  decide  that  the  appointment  in  the  present  case  is  bad 
by  reason  of  the  covenant  which  had  been  entered  into  by  Mrs.  Comfort,  there  being 
no  corrupt  motive  which  induced  her  to  enter  into  it.  The  object  was,  to  benefit  the 
son  by  giving  security  for  goods  to  be  supplied  to  him,  and  for  this  purpose. the  power 
of  appointment  over  the  trust  fund  was  called  in  aid.  There  was  no  mala  fides  in  the 
transaction,  all  was  done  fairly  and  openly;  there  was  no  intention  that  the  mother 
should  derive  any  benefit  from  the  transaction;  on  the  contrary,  she  was  imdertaking 
some  sort  of  burden,  by  giving  the  covenant. 

"  There  is  another  point  for  consideration.  Mrs.  Comfort  had,  by  entering  into  the 
covenant,  placed  herself  in  a  situation  that  it  would  be  for  her  advantage,  that  is,  for 
the  benefit  of  her  estate  after  her  death,  that  she  should  exercise  the  power  in  ac- 
cordance with  the  covenant,  for,  if  she  did  not,  her  executors  might  be  liable  to  an 
action  for  breach  of  the  covenant,  whereas,  if  she  exercised  it  in  pursuance  of  the 
covenant,  she  would  thereby  relieve  her  estate  from  liability  under  the  covenant. 
And  with  that  view  she  directs  by  her  will  that  her  son,  in  whose  favor  she  makes  the 
appointment,  shall,  as  soon  as  possible  after  her  decease,  pay  to  Messrs.  Clagett  & 
Brachi,  the  same  sums  which  by  the  two  deeds  of  1857  and  1859  she  had  covenanted 
to  appoint  to  the  son,  which  direction  it  is  contended  was  in  effect  a  condition  an- 
nexed to  the  appointment,  and  a  condition  for  her  own  benefit.  And  on  that  ground 
it  is  contended  that  the  appointment  is  invalid. 

"  I  should  have  been  disposed  to  think,  on  abstract  principle,  that  there  was  much 
weight  in  this  objection.  But  I  consider  that  the  decisions  to  which  I  have  referred 
are  an  answer  to  it.  When  once  it  is  decided  that  the  donee  of  such  a  power  may  enter 
into  such  a  covenant,  that  goes  a  long  way  towards  the  conclusion  that  the  validity 
of  the  appointment  is  not  affected  by  the  fact  that  the  donee  has  thereby  a  direct 
personal  interest  in  making  the  appointment;  and  the  direction  to  the  son  to  make 
the  pa3Tnent  to  Messrs.  Clagett  &  Brachi,  even  if  it  be  regarded  as  a  condition  annexed 
to  the  appointment,  may  be  void  without  affecting  the  validity  of  the  appointment. 
And  further,  there  is  the  case  of  Stuart  v.  Lord  Castlestuart,  before  the  Master  of  the 
Rolls  in  Ireland,  which  bears  distinctly  upon  this  point.  In  that  case,  a  parent  having 
such  a  power  as  this,  had  become  guarantee  for  a  son,  one  of  the  objects  of  the  f)ower, 
and  the  appointment  was  made  in  order  to  enable  the  son  to  pay  the  debt,  and  it  was 
held  that  that  did  not  vitiate  the  appointment;  that  decision  is  referred  to  by  Lord 
St.  Leonards  in  his  Treatise  on  Powers  without  disapprobation. 

"  For  the  reasons  I  have  stated,  and  in  the  face  of  the  decisions  referred  to,  I  cannot 
take  upon  myself  to  decide  that  this  appointment  is  bad  by  reason  either  of  the  donee 
of  the  power  having  entered  into  the  covenant,  or  of  the  interest  which  she  had  to 
induce  her  to  exercise  it  as  she  has  done.  I  must  therefore  hold  the  appointment  to 
be  good." 
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the  last  moment  of  his  life,  he  was  to  have  the  power  of  dealing  with  the 
fund  as  he  should  think  it  his  duty  to  deal  with  it,  having  regard  to  the 
then  wants,  position,  merit,  and  necessities  of  his  children."  ^ 

"If,  then.  Sir  John  Key  was  to  have  his  power  as  a  trustee  up  to  the 
last  moment  of  his  life,  and  to  exercise  it  only  as  part  of  a  solemn  act  — 
his  last  will  and  testament;  if  he  was  to  do  that,  I  do  not  see  how  it  can 
be  considered  right  or  proper  that  he  should  fetter  that  fiduciary  dis- 
cretion by  a  covenant  executed  by  him  in  his  lifetime.  It  is  not,  how- 
ever, necessary  that  I  should  determine  that  point."  ^ 

In  Isaac  v.  Hughes  ^  it  was  again  held  that  the  donee  of  a  testa- 
mentary general  power  could  release  it  by  deed. 

In  Palmer  v.  Locke,^^  A,  who  had  a  life  interest  in  a  trust  fund 
of  personalty,  was  given  a  special  power  to  appoint  by  will  only. 
A  made  a  will  by  which  he  appointed  £5000  out  of  the  fund  to  his 
son  J,  and  the  rest  to  his  other  sons.  Shortly  after  he  executed  a 
bond  binding  himself  that  J  should  receive  either  out  of  A's  own 
property  or  out  of  the  trust  fund  at  least  £5000.  A  died  without 
revoking  the  will.  Jessel,  M.  R.,  felt  bound  by  the  authorities, 
against  his  own  opinion,  to  decide  tha-t  the  appointment  was  good. 
He  said: 

"I  decide  this  case  simply  on  authority;  and  the  most  singular  part 
of  it  is  that  I  concur  so  much  in  the  reasoning  of  the  decision  in  Coffin 
V.  Cooper,  which  I  am  bound  to  follow,  that  it  makes  it,  if  I  may  say  so, 
more  obligatory  on  me  to  follow  that  authority,  because  that  case, 
which  was  decided  in  the  year  1865  by  Vice-Chancellor  Kindersley,  lays 
down  what  appears  to  me  the  true  principle  which  should  govern  Courts 
of  Equity  in  cases  of  this  kind  so  clearly  and  forcibly  that  I  think  I 
should  only  diminish  instead  of  adding  to  the  weight  of  that  judgment 
by  any  observations  of  my  own.  But  in  that  case,  even  in  the  then 
state  of  the  authorities,  the  Vice-Chancellor  thought  he  was  compelled 
to  decide  against  his  own  opinion  of  what  the  true  principle  was;  and 
he  actually  decided  that  a  covenant  by  a  lady  to  make  an  appointment 
in  favour  of  her  son  for  the  very  purpose  of  enabling  him  to  borrow 
money,  although  the  appointment  was  to  be  testamentary,  was  a  valid 
covenant  which  would  render  her  estate  liable  in  damages,  and  that  if 
she  made  the  appointment  in  pursuance  of  the  covenant,  so  as  to  ex- 
onerate her  estate  from  that  liability  to  damages,  the  appointment  was 


**  At  p.  414.  «  At  p,  415. 

«  L.  R.  9  Eq.  191  (1870).  "  IS  Ch.  D.  294  (1880). 
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a  valid  appointment.    Now  there  is  no  possible  distinction  worth  con- 
sidering between  the  present  case  and  the  case  of  Coffin  v.  Cooper." 

The  case  went  to  the  Court  of  Appeals.  There  James,  L.  J., 
said: 

"I  am  of  opinion  that  the  decision  of  the  Master  of  the  Rolls  must 
be  affirmed.  He  found  himself  boimd  by  the  decisions  of  Vice-Chancellor 
Kindersley  in  Coffin  v.  Cooper,  and  Vice-Chancellor  Kindersley  was 
rightly  bound  by  what  he  considered  to  be,  and  what  I  consider  to  be, 
the  common  course  of  decision,  which  really  prevented  this  point  from 
being  successfully  raised." 

Brett,  L.  J.,  said: 

"I  should  have  thought  it  very  dangerous,  unless  there  were  some 
principle  very  clearly  outraged,  to  overrule  the  decision  of  Coffin  v. 
Cooper,  which  was  decided  so  long  ago,  and  which  has  probably  been 
acted  on;  but  I  confess  that  it  seems  to  me  that,  according  to  principle, 
the  case  of  Coffin  v.  Cooper  was  right.  ...  I  agree  entirely  with  the 
view  which  was  taken  by  Lord  Justice  James  in  Thacker  v.  Key,  that 
such  a  covenant  as  is  here  in  question,  and  as  was  in  question  in  Coffin 
V.  Cooper,  is  a  wholly  void  covenant." 

Cotton,  L.  J.,  said: 

"I  do  not  go  so  far  as  to  give  an  opinion  that  the  bond  is  absolutely 
bad.  ...  In  one  sense  it  is  clearly  bad,  namely,  that  it  cannot  be  con- 
strued as  an  exercise  of  a  power  of  appointment,  nor  is  it  one  that  a 
Court  of  Equity  would  specifically  perform.  ...  I  must  add  one  word 
more  to  explain  why  I  hesitate  to  say  that  such  a  bond  as  this  is  entirely 
void.  It  has  been  held  that  under  certain  circumstances  such  a  bond, 
or  one  very  Uke  it,  can  be  held  to  be  a  release  of  the  power.  If  it  is  bad, 
it  must  be  bad  in  toto,  and  I  am  not  satisfied  that  it  can  be  good  as  a 
release  of  a  power  and  yet  bad  altogether  as  a  covenant." 

This  difficulty  felt  by  Cotton,  L.  J.,  that  a  covenant  cannot  be 
good  for  the  appointment  under  a  power,  and  yet  can  be  good  as  a 
release,  is  a  very  real  one. 

In  the  case  of  In  re  Lawley,^^  A,  the  donee  of  a  general  testa- 
mentary power  over  a  fund,  borrowed  money,  and  as  security 

«  [1902]  2  Ch.  673;  s.  c,  [1902]  2  Ch.  (C.  A.)  799;  sub  nom.  Beyfus  v.  Lawley, 
[1903]  A.  C.  411. 
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covenanted  with  the  lender  that  the  loan  should  be  a  first  charge 
on  the  fund,  and  that  he  would  not  revoke  the  will.  He  made  a 
will  accordingly  and  died.  It  was  held,  by  Joyce,  J.,  that  the  fund 
was  assets  for  the  payment  of  A's  debts,  and  that  the  lender  was 
not  entitled  to  priority  over  the  general  creditors  of  the  estate. 
The  learned  judge  said: 

"If  the  applicants  were  to  succeed  in  the  present  case,  the  result 
would  practically  be  that  a  donee  of  a  general  power  to  appoint  by  will 
could  always  make  an  effectual  appointment  by  an  instrument  inter 
vivos." 

The  decision  was  affirmed  by  the  Court  of  Appeals  and  in  the 
House  of  Lords. 

In  the  case  of  In  re  Evered,^^  A  had  an  exclusive  testamentary 
power  over  a  fund  of  which  she  had  the  income  for  life  to  appoint 
to  her  children  or  their  issue;  the  gift  in  default  of  appointment 
was  to  the  children  equally.  She  appointed  by  will  £60,000  to  be 
held  in  trust,  the  income  of  one  sixth  part  to  be  paid  to  each  of  her 
six  sons  for  life,  the  principal  of  such  part  to  go  to  his  children, 
and  the  residue  of  the  fund  to  be  held  on  a  like  trust  for  her  six 
sons  and  her  daughter.  Subsequently  she  covenanted  with  three 
of  her  sons  that  she  would  not  exercise  her  power  in  such  a  way 
as  to  reduce  their  respective  shares  in  the  fund  below  £7000  apiece, 
to  come  to  them  immediately  on  her  death.  The  fund  turned  out 
to  be  about  £54,000. 

The  Court  of  Appeals  held  that  under  the  Conveyancing  Act^*' 
she  could  release  her  testamentary  power;  that  the  covenants 
with  the  three  sons  operated  as  a  release  of  the  power,  so  far  that 
she  was  debarred  from  exercising  the  power  so  far  as  was  neces- 
sary to  give  effect  to  the  covenants;  that  as  the  sons  took  only 
life  interests  under  the  appointment,  the  only  way  to  give  effect 
to  the  covenants  was  to  leave  £49,000  unappointed;  that,  there- 
fore, only  £5000  passed  under  the  appointment;  and  that  to  give 
the  covenants  any  further  effect  would  amount  to  allowing  testa- 
mentary powers  to  be  exercised  by  deed,  which  cannot  be  done. 

The  above  case  arose  under  a  s'tatute,  and  the  facts  are  rather 
complicated,  but  let  us  see  how  the  doctrine,  apart  from  statute, 

*»  [1910]  2  Ch.  (C.  A.)  147.  60  1881,  c.  41,  §  52. 
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as  to  release  of  a  testamentary  power  would  apply  in  a  simple  and 
very  probable  case,  which  may  serve  as  a  type. 

A  testator  devises  a  fund  of  $30,000  in  trust  for  his  wife  for  life, 
with  a  testamentary  power  to  appoint  to  or  for  the  benefit  of  his 
children  and  grandchildren,  on  such  terms  and  for  such  estates  as 
she  sees  fit;  the  remainder  in  default  of  appointment  is  to  the  chil- 
dren. There  are  a  son  and  two  daughters.  The  widow  makes  a 
will  by  which  she  appoints  one  third  of  the  fund  to  each  of  the 
children  for  Ufe,  with  remainders  to  its  issue.  The  son  wishes  to 
raise  money  on  his  share;  the  simplest  way  would  be  to  appoint 
his  share  to  the  son  by  deed,  but  this  it  is  conceded  cannot  be  done, 
because  the  power  must  be  exercised  by  will,  and  an  appointment 
by  will  to  him  will  not  do,  because  the  son  cannot  raise  money  on 
an  ambulatory  appointment  which  may  be  revoked.  The  widow 
therefore  covenants  that  the  son  shall  have  on  her  death  $10,000 
out  of  the  fund.  The  effect  of  this,  on  the  English  doctrine,  is  that 
the  whole  appointment  fails,  and  the  daughters  have  their  shares 
outright,  and  yet  the  mother  knows  that  the  daughters,  though 
excellent  women,  are,  as  is  the  case  with  so  many  excellent  women, 
perfectly  incompetent  to  care  for  money,  and  that  it  is  sure  to  be 
wasted. 

Or,  again,  a  testator  gives  to  his  wife  an  exclusive  power  by  will 
to  appoint  to  children,  and  says  that  he  makes  the  power  exclu- 
sive, so  that  a  child  who  turns  out  in  her  life  to  be  undeserving  may 
not  share,  and  this,  though  not  expressed,  is  often  in  his  mind. 
Now  the  wife  makes  such  a  covenant  as  is  suggested.  The  child 
on  whose  behalf  the  covenant  is  made  becomes  drunken,  worth- 
less, criminal,  —  the  mother's  hands  are  tied,  although  it  was  the 
purpose  of  the  will  that  she  should  be  free  to  do  what  she  thought 
right  during  her  whole  Ufe. 

To  sum  up:  In  England,  it  has  been  settled  that  a  covenant 
to  exercise  a  testamentary  power  in  gross  cannot  avail,  even  in 
equity,  as  an  exercise  of  the  power;  but  that,  even  apart  from 
statute,  a  testamentary  power  in  gross  can  be  released  by  a  cove- 
nant or  other  act  inter  vivos. 

In  most  of  this  series  of  cases  that  we  have  been  considering  the  tes- 
tamentary power  was  special,  but  in  some  of  them  it  was  general.^^ 

"  Barton  v.  Briscoe,  Jac.  603;  Page  v.  Soper,  11  Hare,  321;  Isaac  v.  Hughes,  L.  R. 
9  Eq.  191;  In  re  Lawley,  [1902]  2  Ch.  673;  [1902]  2  Ch.  (C.  A.)  799;  sub  nom.  Beyfus 
V.  Lawley,  [1903]  A.  C.  411. 
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As  the  English  cases  hold  on  authority  that  a  special  testamen- 
tary power  can  be  released,  they  must  hold  that  a  general  testa- 
mentary power  can  also  be  released,  but  the  criticisms  that  have 
been  passed  on  the  doctrine  seem  to  apply  to  general  equally  with 
special  powers.  If  the  creator  of  a  power  intends  that  it  shall  be 
ambulatory,  as  he  shows  that  he  does  by  making  it  testamentary, 
it  would  seem  to  be  immaterial  whether  the  power  is  confined  to 
particular  objects  or  not.  If  the  creator  of  the  testamentary 
power  declares  that  it  shall  be  exercisable  by  will  only,  he  intends 
that  the  donee  shall  be  free  to  change  his  mind  as  circiunstances 
shall  require,  so  long  as  he  Hves. 

It  is  submitted  that  Kindersley,  V.  C,  and  Jessel,  M.  R.,  are 
right  in  thinking  that  the  decisions  as  to  releases  rest  only  upon 
authority,  and  are  in  violation  of  unquestionable  broad  doctrines 
of  equity,  and  that  the  distinction  between  exercising  a  testa- 
mentary power  by  deed,  and  releasing  such  a  power  by  deed,  is, 
on  principle,  untenable. 

The  cases  in  the  United  States  are  not  numerous: 

Hume  V.  Hord:  ^^  A  general  power  of  appointment  by  deed  or 
will  can  be  released. 

Brown  v.  Renshaw:  ^^  When  the  donee  of  a  general  testamentary 
power  has  the  equitable  fee,  a  conveyance  of  the  land  by  him  ex- 
tinguishes the  power. 

McFall  V.  Kirkpatrick:  ^^  Here  precisely  the  same  question  was 
decided  as  in  Brown  v.  Renshaw,  and  in  the  same  way. 

Leggett  V.  Doremus:  ^^  A  power  is  not  extinguished  by  a  judg- 
ment against  the  donee. 

Reid  V.  Gordon:  ^^  If  a  life  tenant  has  a  power  exercisable  either 
by  deed  or  will,  such  power  is  not  extinguished  as  to  the  remainder- 
men by  a  conveyance  by  the  donee  which  passes  only  her  life 
estate. 

Thomson's  Executors  v.  N orris:  ^^  The  New  Jersey  Court  of 
Errors  and  Appeals  determined  that  the  release  of  a  testamentary 
power  given  to  A,  a  Hfe  tenant,  to  appoint  to  a  class  with  a  gift  in 
default  of  appointment  to  certain  members  of  the  class,  if  made  for 

«  s  Grat.  (Va.)  374  (1849).       "  57  Md.  67  (1881). 

"  286  111.  281  (1908).  »  25  N.  J.  Eq.  122  (1874). 

"  35  Md.  174  (1871).  "  20  N.  J.  Eq.  489  (1869). 
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the  benefit  of  A,  was  void  as  a  fraud  on  the  power.  Beasley,  C.  J., 
in  delivering  the  opinion  raises  the  question  whether,  "when  an 
interest,  for  life  or  for  years,"  is  given  to  A,  with  direction  to  ap- 
point by  will  or  otherwise,  between  B  and  C,  who  are  strangers  to 
A,  "such  a  power  can  be  released."  He  says:  "I  shall  pass  the 
question  without  the  expression  of  any  opinion  upon  it."  But  it 
is  evident  that  the  learned  Chief  Justice's  opinion  inclined  against 
the  validity  of  the  release. 

Atkinson  v.  Bowling:  ^^  A,  a  life  tenant,  had  an  exclusive  testa- 
mentary special  power  of  appointment,  with  a  gift,  in  default  of 
appointment,  to  her  three  sons.  The  sons  conveyed  their  remainder 
to  A,^^  and  she  then  conveyed  the  land.  It  was  held  that  the  power 
was  extinguished.  By  the  conveyance  of  the  sons,  A  became 
tenant  in  fee,  and  the  power  became  appendant. 

All  these  decisions  seem  in  accordance  both  with  principle  and 
precedent. 

Thorington  v.  Thorington:  ^°  A,  tenant  for  life,  had  a  testamen- 
tary power  to  appoint  to  her  three  sons,  B,  C,  and  D,  "on  such 
shares  and  proportions  to  them,  or  the  survivors,  and  under  such 
safeguards,  in  trust  or  otherwise,  as,  under  the  circumstances  then 
existing,  she  may  deem  just  and  wise";  the  remainder  in  default 
of  appointment  was  to  the  sons  or  their  survivors.  B  died  leaving 
children.  A,  C,  and  D,  and  the  children  of  B,  by  their  guardian, 
filed  a  bill  in  equity  praying  that  the  land  might  be  sold.  A  guar- 
dian ad  litem  was  appointed  for  the  children  of  B,  and  the  court 
ordered  a  sale. 

The  court  having  held  that  it  had  jurisdiction  to  decree  the  sale 
of  infants'  lands,  proceeded  to  discuss  whether  a  testamentary 
special  power  could  be  released,  and,  basing  itself  on  Smith  v. 
Death  and  Horner  v.  Swann,  was  of  opinion  that  the  release  would 
be  vaHd. 

It  should  be  observed  that  the  only  objects  of  the  power  were 
the  remaindermen. 

Grosvenor  v.  Bowen:  ^^  A,  tenant  for  life,  had  a  general  testa- 
mentary power;  there  was  a  gift  over  in  default  of  appointment. 
The  Supreme  Court  of  Rhode  Island  held,  following  Smith  v. 
Death   and  Horner  v.  Swann,  that   the  power  was  released  or 

"  33  S.  C.  414  (1890).  "  See  pp.  415,  425. 

•0  82  Ala.  489  (1886).  «i  IS  R.  I.  549  (1887).    . 
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extinguished,  and  that  A  and  the  remaindermen  could  pass  a  good 
title. 

These  three  preceding  cases  suggest  this  query:  If  we  assume 
that  a  testamentary  power  in  gross  cannot  be  released,  why  is  it 
not  always  possible  to  evade  this  by  the  remaindermen  conveying 
their  interest  to  the  Hfe  tenant;  the  power  thus  becoming  a  power 
appendant,  the  tenant  can  convey  the  land,  and  agree  to  hold  the 
proceeds  for  the  remaindermen,  or  settle  it  on  himself  for  life  with 
remainder  to  them.  It  is  conceived  that  if  the  conveyance  by 
the  remaindermen  to  the  life  tenant  is  made  bond  fide,  with  the  in- 
tention that  the  tenant  for  hfe  shall  become  the  real  owner  in  fee, 
there  is  no  reason  why  the  power  cannot  be  extinguished  as  ap- 
pendant; but  that  if  the  conveyance  is  made  to  him  only  for  the 
purpose  of  enabling  him  to  extinguish  the  power  (and  the  subse- 
quent transactions  would  show  whether  this  Vas  the  case),  it  is 
conceived  that  the  acceptance  of  the  conveyance  by  him  might 
well  be  regarded  as  a  fraud  on  the  power. 

Columbia  Trust  Co.  v.  Christopher:  ^^  Land  was  devised  to 
trustees  to  pay  the  income  to  A  for  life,  and  on  her  death  to  B  for 
life  and  on  B's  death  to  convey  to  certain  charities.  B  had  a  power, 
not  testamentary,  to  appoint  to  another  charity  to  be  established 
by  her.  The  Court  of  Appeals  of  Kentucky  held,  following  the 
English  precedents,  that  B  could  release  the  power. 

It  should  be  observed  that  in  Grosvenor  v.  Bowen  the  power 
was  general,  and  that  in  Columbia  Trust  Co.  v.  Christopher  it 
was  not  testamentary. 

There  are  therefore  only  two  states,  Kentucky  and  Rhode  Is- 
land, in  which  the  English  precedents  have  been  followed  (with 
perhaps  the  addition  of  Alabama),  and  it  is  submitted  that  the 
"broad  principles  of  equity,"  to  use  the  expression  of  Kindersley, 
V.  C,  require  that  the  doctrine  should  not  be  adopted  in  other 
jurisdictions. 

John  Chipman  Gray. 
Harvard  Law  School. 

•"  ^33  Ky.  335  (1909). 
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EXECUTORY  ULTRA  VIRES  TRANSACTIONS. 

CERTAIN  associates  were  incorporated,  pursuant  to  the  pro- 
visions of  a  general  law,  under  the  name  of  the  X  Transporta- 
tion Company.  A  condition  precedent  to  incorporation  was  that 
a  certificate  of  incorporation  should  be  filed  in  a  certain  public 
office,  and  that  this  certificate  should  contain  a  statement  of  "the 
purpose  for  which  the  corporation  is  formed."  The  certificate  so 
filed  stated  that  the  purpose  was  "to  engage  in  the  business  of 
transporting  persons  by  means  of  hacks  or  other  vehicles." 

Thereafter  the  incorporated  associates  voted  also  to  engage  in 
the  business  of  transporting  goods  by  express.  In  the  name  of  X, 
and  by  the  use  of  the  funds  of  X,  they  purchased  the  necessary 
equipment,  employed  the  necessary  servants,  and,  by  advertise- 
ments and  otherwise,  stated  to  the  pubhc  that  X  was  engaged  in 
the  express  business.  For  some  years  they  carried  on  an  extensive 
express  business  in  the  name  of  X,  and  the  net  profits  were  dis- 
tributed to  the  associates  as  shareholders  of  X. 

M  delivered  goods  to  be  carried  by  express  to  one  of  the  servants 
so  employed,  and  the  servant  gave  to  M  a  receipt  which  stated 
that  X  undertook  to  dehver  the  goods.  The  charges,  amounting 
to  $i.cx),  were  prepaid.  The  goods  were  not  dehvered.  M  now 
sues  X  to  recover  $100,  and  the  facts  are  such  that,  if  X  had  been 
authorized  to  engage  in  the  express  business,  M  could  recover  such 
simi  from  X. 

X  defends  on  the  ground  that  making  the  contract  in  question 
was  beyond  its  powers,  and  that  therefore  it  can  be  held  to  no 
Hability  for  the  breach  of  such  contract.  Ought  this  defense  to 
prevail? 

Conceivably  a  corporation  could  be  formed,  if  there  were  the 
necessary  legislative  sanction,  with  authority  to  do  all  acts  which 
a  human  being  might  lawfully  do.  But  American  legislatures  in 
granting  the  corporate  privilege,  either  by  special  charter  or  pur- 
suant to  the  provisions  of  a  general  law,  always  have  been,  and 
still  are,  accustomed  to  incorporate  any  given  body  of  associates 
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for  some,  and  not  for  all,  purposes.  The  authorized  scope  of  cor- 
porate action  by  the  associates  is  defined. 

When  the  associates  assume  to  act  in  the  name  of  the  corpora- 
tion outside  the  authorized  scope  of  their  corporate  action,  some 
judges  have  felt  that  they  could  not  hold  the  corporation  liable 
for  such  acts.  They  reason  that  a  corporation  can,  in  the  nature 
of  things,  act  only  within  the  limits  set  by  the  state;  and  they 
conclude  that  the  only  question  which,  in  the  nature  of  things, 
they  can  consider  i?  whether  the  natural  persons  who  assumed  to 
do  the  act  in  the  name  of  the  corporation  are  to  be  held  liable. 

To  this  reasoning  there  are  two  answers. 

(i)  Conceding  that  a  corporation  is  invisible  and  intangible, 
and  that  it  has  its  being  only  in  the  imagination  of  the  law,  the 
law  nevertheless  recognizes  that  the  corporation  is  responsible  for 
some  visible,  tangible  acts.  Otherwise,  corporation  law  would  be 
mere  legal  ghost-lore.  Human  beings  act,  and  responsibihty  for 
some  of  their  acts  is  certainly  cast  upon  the  corporation.  Re- 
sponsibility for  any  act  of  a  human  being  may  conceivably  be  cast 
upon  the  corporation.  Respondeat  Corporation.  A  legal  unit  may 
be  held  responsible  for  the  act  of  another  unit,  even  though  the 
legal  unit  did  not  have  the  power  to  do  the  act  in  question.  A  man 
without  arms  may  be  responsible  for  the  note  which  his  agent  has 
signed. 

(2)  Unauthorized  corporate  action  is  no  more  a  fiction  than  is 
authorized  corporate  action.  If  the  associates  assume  to  act  in 
the  name  of  the  corporation  beyond  the  authorized  scope  of  their 
corporate  action,  there  is  unauthorized  corporate  action.  The 
charter,  or  other  legislative  sanction,  does  not  make  possible  what 
is  otherwise,  in  the  nature  of  things,  impossible;  it  makes  author- 
ized what  is  otherwise  unauthorized.  It  is  for  the  state  to  grant 
the  authority  to  associates  to  act  as  a  corporation,  —  as  a  one. 
If  the  state  itself  does  not  object  to  certain  unauthorized  corpo- 
rate action,  the  courts  should  consider  whether  they  will  allow  a 
private  individual  to  show  collaterally  the  lack  of  authority.^  All 
courts  have  given  a  wide  scope  to  the  doctrine  that  collateral 
attack  upon  unauthorized  corporate  action  may  be  denied,  under 
some  circumstances.^ 

^  For  a  fuller  statement  of  this  reasoning,  see  23  Harv.  L.  Rev.  495. 
'  See  the  authorities  cited  in  the  notes  to  the  articles  in  20  Harv.  L.  Rev.  456; 
21  Harv.  L.  Rev.  305;  23  Harv.  L.  Rev.  495. 
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We  turn,  then,  to  the  consideration  of  the  question,  not  whether 
the  defense  of  ultra  vires  must  be  allowed,  owing  to  the  nature  of 
things,  but  whether  such  defense  ought  to  be  allowed. 

Incorporated  associates  engage  in  a  business  in  which  they  are 
not  authorized  to  engage;  they  procure  an  outsider,  M,  to  con- 
tract with  them  as  a  corporation  with  respect  to  such  business; 
then,  when  M  sues  them  as  a  corporation,  they  defend  on  the 
ground  that  they  were  not  authorized  to  make  the  contract  as  a 
corporation.     They  seek  to  take  advantage  (Jf  their  own  wrong. 

The  case  put  at  the  opening  is  sharply  to  be  distinguished  from 
a  case  where  all  of  the  incorporated  associates  have  not  consented 
that  the  funds  of  the  corporation  should  be  employed  in  a  venture 
outside  the  scope  of  corporate  action,  as  defined  in  the  certificate 
of  incorporation.  Under  modern  conditions,  the  authorized  scope 
of  action  by  any  particular  corporation  is  limited,  partly  because 
the  state  for  reasons  of  pubUc  policy  wishes  to  confine  the  corpo- 
rate action  within  defined  limits,  but  chiefly  because  it  is  for  the 
advantage  and  protection  of  the  associates  that  they  should  know 
for  what  purposes  the  funds  of  the  corporation  are  to  be  used.  If 
an  associate  contributes  funds  to  be  used  in  one  venture,  he  has 
the  right  to  insist  that  they  shall  be  used  in  no  other.  If  the  officers 
or  directors  propose  to  use  the  funds  or  credit  of  the  corporation 
in  some  other  venture,  it  is  entirely  clear  that  any  one  of  the  incor- 
porated associates  may  restrain  them,  —  and  that,  even  though 
an  overwhelming  majority  of  the  associates  approve  the  proposed 
action.  If  the  officers  or  directors  have  assumed,  in  the  name  of 
the  corporation,  but  without  the  consent  of  all  the  incorporated 
associates,  to  make  with  M  a  contract  which  is  outside  the  scope 
of  corporate  action,  as  defined  in  the  certificate  of  incorporation, 
he  ought  not  to  be  entitled  to  hold  the  corporation  for  a  breach  of 
the  contract  any  more  than  any  outsider  is  entitled  to  hold  a  prin- 
cipal for  the  breach  of  a  contract  which  an  agent  has  assumed  to 
make  in  the  name  of  the  principal,  if  the  making  of  such  contract 
was  beyond  the  scope  of  the  agent's  authority.^ 

'  A  principal  must  respond  for  the  contract  of  his  agent  made  without  authority 
but  with  apparent  authority;  similariy  if  a  corporation  has  authority  to  do  a  certain 
act  under  some  circumstances,  and  it  appoints  an  agent  with  authority  to  do  such 
act  under  such  circumstances,  and  the  agent  does  the  act  under  other  circumstances, 
responsibility  for  the  act  will  be  cast  upon  the  corporation  in  favor  of  an  outsider 
who  did  not  know  that  the  act  was  unauthorized.    Monument  Nat'l  Bank  v.  Globe 


EXECUTORY  ULTRA  VIRES  TRANSACTIONS.  537 

If,  however,  all  the  incorporated  associates  have  consented  that 
the  funds  of  the  corporation  should  be  employed  in  a  venture  out- 
side the  scope  of  corporate  action,  as  defined  in  the  certificate  of 
incorporation,  and  a  contract  has  been  made  in  the  course  of  such 
venture  in  the  name  of  the  corporation,  the  corporation  cannot 
be  allowed  to  escape  liabiUty  on  such  contract,  for  the  sake  of 
affording  protection  to  the  incorporated  associates.^ 

Two  other  reasons  for  allowing  the  corporation  to  escape  have 
been  advanced. 

(i)  The  first  reason  advanced  is  that  all  unauthorized  corporate 
action  is  illegal,  —  an  encroachment  upon  the  state's  prerogative; 
that  the  scope  of  authorized  corporate  action  by  any  particular 
corporation  can  be  determined  by  examining  its  certificate  of  in- 
corporation (which  is  a  matter  of  public  record),  together  with 
the  general  laws  and  constitution  of  the  state;  that  persons  dealing 
with  corporations  are  therefore  to  be  charged  with  knowledge  of 
the  scope  of  authorized  corporate  action;  and  that  if  M  makes  a 
contract  with  the  corporation  outside  of  such  scope  he  has  volun- 
tarily participated  in  an  illegal  transaction.  The  corporation  is 
permitted  to  plead  ultra  vires,  not  because  the  corporation  ought 
to  escape  liability,  but  because  no  reUef  ought  to  be  given  to  M. 

Injustice  between  the  parties  ought  not  to  be  done,  unless  the 

Works,  loi  Mass.  57;  Credit  Co.  v.  Howe  Machine  Co.,  54  Conn.  357;  Bissell  v. 
Michigan  Southern  Companies,  22  N.  Y.  258,  289,  304;  National  Bank  v.  Young,  41 
N.  J.  Eq.  531;  Stouffer  v.  Smith-Davis  Co.,  154  Ala.  301;  Jacobs  Co.  v.  Southern  Co., 
97  Ga.  573;  Lucas  ;;.  White  Line  Transfer  Co.,  70  la.  541,  546;  Miners'  Ditch  Co.  v. 
Zellerbach,  37  Cal.  543;  Colorado  Co.  v.  American  Co.,  97  Fed.  843;  Norwich  v. 
Norfolk  Co.,  4  E.  &  B.  397,  443;  David  Payne  &  Co.,  [1904]  2  Ch.  608. 

*  The  consent  of  the  shareholders  need  not  be  expressed  by  any  formal  vote  of  au- 
thorization or  ratification.  Where  the  funds  of  the  corporation  are  openly  employed 
in  a  venture  outside  the  contemplated  scope  of  corporate  action,  so  that  the  fact  could 
upon  inquiry  be  ascertained,  if  the  shareholder  does  not  restrain  the  further  prosecu- 
tion of  the  venture  within  a  reasonable  time,  it  is  proper  for  the  law  to  impose  upon 
him  a  ratification  of  such  employment.  If  shareholders  are  to  be  protected,  to  the 
detriment  of  outsiders,  against  the  unauthorized  acts  of  the  directors  and  officers,  it 
is  not  improper  to  impose  a  duty  upon  shareholders  to  inquire  as  to  the  conduct  of 
the  directors  and  ofl&cers,  and  to  restrain  such  conduct,  if  improper. 

This  view  is  supported  by  Bissell  v.  Michigan  Southern  Companies,  22  N.  Y.  258, 
267,  279;  Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159,  184;  Camden  R.  R.  Co.  v. 
Mays  Landing  Co.,  48  N.  J.  L.  530,  571;  Bangor  :;.  State  Co.,  203  Pa.  6;  Panne- 
baker  V.  Tuscarora  R.  R.  Co.,  219  Pa.  60;  Western  Development  Co.  v.  Caplinger,  86 
Ark.  287;  Denver  Fire  Ins.  Co.  v.  McClelland,  9  Colo.  11.  Cf.  Re  Phoenix  Assurance 
Co.,  2  J.  &  H.  441. 
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interests  of  the  state  require  it.  It  is  quite  conceivable  that  some 
unauthorized  corporate  action  might  be  so  objectionable  to  the 
state,  —  that  the  need  of  checking  it  might  be  so  urgent,  that  the 
courts  ought,  for  the  sake  of  a  general  inhibitory  poHcy,  to  allow 
the  lack  of  authority  to  be  shown  collaterally  even  by  the  asso- 
ciates themselves.^  But  under  modern  conditions,  where  the  cor- 
porate privilege  is  so  freely  given  for  most  purposes,  the  sacrifice 
of  M  in  order  to  prevent  encroachment  upon  the  states's  preroga- 
tive ought  not  to  be  the  rule,  —  it  ought  at  most  to  be  an  exception 
to  the  rule  to  be  justified  by  special  circumstances. 

Suppose  associates  who  have  attempted  to  incorporate,  but  fail 
to  perform  a  condition  precedent  to  incorporation,  assume  to 
contract  as  a  corporation  with  M,  and  M  later  sues  them  as  a  cor- 
poration for  breach  of  the  contract.  The  general  rule  certainly  is 
that  the  associates  may  not  defeat  this  action  by  showing  their  lack 
of  authority  to  act  as  a  corporation.® 

(2)  The  second  reason  advanced  is  that  it  is  not  sufficient  to 
consider  only  those  who  were  the  incorporated  associates  at  the 
time  the  contract  was  made,  but  that  the  court  must  consider 
two  other  classes:  (a)  those  who  may  have  purchased  shares  of 
stock  since  the  contract  was  made,  and  (b)  the  creditors  of  the 
corporation;  that  when  one  buys  shares  of  stock  in  a  corporation, 
or  lends  money  to  it,  he  is  entitled  to  assume  that  its  funds  are, 
and  will  be,  employed  only  in  ventures  within  the  scope  of  corporate 
action,  as  defined  in  its  certificate  of  incorporation;  that  M  is  to 
be  charged  with  knowledge  of  the  scope  of  contemplated  corporate 
action;  and  that  if  M  makes  a  contract  with  the  corporation  outside 
of  such  scope  he  has  voluntarily  participated  in  a  transaction 
which  he  knows  may  be  detrimental  to  future  shareholders  and 
to  creditors.  For  their  protection,  therefore,  the  corporation  must 
be  allowed  to  escape  Habihty  on  the  contract. 

It  is  as  though  M  contracted  with  A,  as  agent  of  X;  and  that 
X  should  seek  to  defend,  not  on  the  ground  that  A  was  not  au- 
thorized to  make  the  contract,  but  on  the  ground  that  X  owed  a 

'  See  Bissell  v.  Michigan  Southern  Companies,  22  N.  Y.  258,  287;  N.  Y.  State  Loan 
Co.  V.  Helmer,  77  N.  Y.  64;  Pratt  v.  Short,  79  N.  Y.  437;  N.  Y.  Ins.  Co.  p.Ely,  5  Conn. 
560;  Franklin  National  Bank  it.  Whitehead,  149  Ind.  560;  Re  Mutual  Ins.  Co.,  107  la. 
143;  State  V.  Savings  Bank,  136  la.  79. 

8  See  the  authorities  cited  in  the  notes  to  the  articles  in  20  Harv.  L.  Rev.  456;  21 
Harv.  L.  Rev.  305. 
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duty  to  other  persons  not  to  make  such  a  contract,  and  that  M 
knew  he  owed  such  duty. 

All  persons  must  at  their  peril  ascertain  the  laws.  The  observ- 
ance of  the  laws  is  so  essential  to  public  welfare  that  this  rule  is 
justified,  in  spite  of  any  hardship  which  it  from  time  to  time  im- 
poses on  particular  individuals.  Because  certificates  of  incorpora- 
tion are  matters  of  pubUc  record,  some  courts  have  leaped  to  the 
conclusion  that  they  should  lay  down  a  second  rule  to  the  effect 
that  all  persons  must  at  their  peril  ascertain  their  contents.  But 
the  considerations  of  pubUc  welfare  which  justify  the  first  rule  are 
far  stronger  than  any  considerations  of  pubHc  welfare  tending  to 
support  such  a  second  rule.  The  existence  of  the  first  rule  does 
not,  without  more,  justify  the  existence  of  the  second  rule. 

In  East  Anglian  Ry.  Co.  v.  Eastern  Counties  Co.^  the  directors 
of  the  defendant  entered  into  a  covenant  to  pay  to  the  plaintiffs 
the  expense  of  promoting  certain  bills  before  Parliament.  The 
expense  was  incurred,  and  the  defendant  was  allowed  to  escape 
paying,  on  the  ground  that  such  a  covenant  was  ultra  vires. 
Jervis,  C.  J.,  said  ^  that  the  act  incorporating  the  defendant 

"is  a  public  act,  accessible  to  aU,  and  supposed  to  be  known  to  all;  and 
the  plaintiffs  must,  therefore,  be  presumed  to  have  dealt  with  the  de- 
fendants with  a  full  knowledge  of  their  respective  rights,  whatever  those 
rights  may  be."  ^ 

In  Bissell  v.  Michigan  Southern  R.  R.  Co.,*°  the  directors  of  the 
defendant  corporations,  with  the  acquiescence  of  the  shareholders, 
operated  a  railroad.  The  operation  of  this  railroad  was  not  within 
the  contemplated  scope  of  corporate  action.  A  passenger  upon 
such  railroad  sued  the  defendants  for  breach  of  their  contract  to 
carry  him  safely.     Comstock,  J.,  said:  ^^ 

"A  traveller  from  New  York  to  the  Mississippi  can  hardly  be  required 
to  furnish  himself  with  the  charters  of  all  the  railroads  on  his  route,  or 
to  study  a  treatise  on  the  law  of  corporations." 

The  question  whether  a  certain  contract  is  within  the  contsni- 
plated  scope  of  corporate  action  is  usually  a  question  which  a  lay- 

">  II  C.  B.  775  (1851).  8  At  p.  811. 

»  See  Broughton  v.  Manchester  Water-Works,  3  B.  &  A.  i  (1819),  and  Fairtitle  ik 
Gilbert,  2  T.  R.  169  (1787).    Cf.  Doe  v.  Home,  3  G.  &  D.  239  (1842). 
»  22  N.-Y.  258  (i860).  "  At  p.  281. 
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man  is  not  competent  to  determine.  He  needs  the  advice  of  counsel. 
There  is  a  large  difference  between  a  contract  by  which  a  corpora- 
tion undertakes  to  take  a  lease  of  a  railroad,  and  a  contract  by 
which  the  corporation  undertakes  to  carry  a  passenger  over  the 
line  so  leased.  The  opportunity  for  investigation  and  delibera- 
tion, and  the  importance  of  the  transaction  in  the  one  case  are 
such  that  a  rule  requiring  the  outsider  to  ascertain,  at  his  peril, 
the  contemplated  scope  of  the  corporation's  action  is  not  unrea- 
sonable; the  nature  of  the  transaction  in  the  second  case  is  such 
that  to  apply  the  same  rule  is  palpably  unreasonable. 

Those  who  contract  with  a  corporation  in  respect  to  its  business 
are  entitled  to  consideration  as  well  as  those  who  contract  with  a 
corporation  in  respect  to  its  securities. 

In  Eastern  Counties  Ry.  Co.  v.  Hawkes,^^  Lord  St.  Leonards 
said  that  his  disposition  was 

"to  restrain  the  doctrine  of  ultra  vires  to  clear  cases  of  excess  of  power, 
with  the  knowledge  of  the  other  party,  express,  or  implied  from  the 
nature  of  the  corporation  and  of  the  contract  entered  into."  ^' 

It  is  submitted  that  the  courts  should  not  require  persons  con- 
tracting with  corporations  to  ascertain  at  their  peril  the  contem- 
plated scope  of  corporate  action,  unless  the  nature  of  the  corporation 
and  the  contract  make  such  requirement  reasonable.  (The  sub- 
sidiary facts  being  found,  the  ultimate  question  whether,  on  such 
facts,  such  a  requirement  is  reasonable  should  be  for  the  court  to 
determine.) 

In  the  case  put  at  the  opening  of  the  article  such  a  requirement, 
it  is  submitted,  would  not  be  reasonable.  Is  M,  under  such  cir- 
cumstances, to  be  sacrificed,  not  to  the  interests  of  the  state,  but 
to  the  interests  of  a  shareholder,  N,  who  may  have  come  in  since 
the  contract  was  made,  or  to  the  interest  of  a  creditor,  P? 

M  and  N  are  both  innocent.  By  allowing  the  corporation  to 
defend,  the  courts  inflict  the  whole  burden  on  M,  and  only  a  frac- 
tion of  the  benefit  accrues  to  N  (such  fraction  as  his  stock  is  of 
the  whole  capital  stock),  and  the  rest  of  the  benefit  accrues  to  those 
who  are  repudiating  their  own  acts. 

Unless  the  discharge  of  the  obligation  to  M  appreciably  weakens 

»  5  H.  L.  Cas.  331,  373  (1855). 

"  See  also  Sturdevant  v.  Bank,  63  Neb.  472. 
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P's  security,  the  burden  to  him  is  merely  conjectural.  It  is  probably 
the  law  that  a  creditor  cannot  restrain  a  corporation  from  embark- 
ing its  funds  upon  a  venture  outside  the  contemplated  scope  of 
corporate  action,  unless  his  security  is  endangered."  It  is  there- 
fore extraordinary  that  the  corporation  should  be  allowed  to  escape 
its  liability  to  M  for  the  sake  of  protecting  P. 

It  is  accordingly  submitted  that,  (i)  if  all  the  shareholders  of  X 
who  were  such  at  the  time  the  contract  with  M  was  made  author- 
ized or  ratified  the  transaction  of  the  business  in  the  course  of  which 
this  contract  was  made,  and  (2)  if  M  did  not  know  and  could  not 
reasonably  be  charged  with  knowledge  that  the  contract  was  outside 
the  contemplated  scope  of  X's  action,  then  X  should  not  be  allowed 
to  defend  on  the  ground  that  the  contract  was  ultra  vires. 

If  any  exception  to  this  general  rule  ought  to  be  made,  it  would 
be  where  the  discharge  of  the  obligation  to  M  would  take  funds 
needed  to  pay  or  adequately  to  secure  other  creditors.  It  is  sub- 
mitted that  there  should  be  no  exception.  Suppose  A,  a  natural 
person,  borrowed  from  B,  promised  B  to  employ  the  funds  only  in 
a  certain  venture,  but  did  employ  them  in  another  venture,  and, 
in  conducting  the  other  venture,  made  a  contract  with  M.  Cer- 
tainly A  could  not  escape  hability  on  his  contract  with  M,  for  the 
sake  of  B,  if  M  did  not  know,  and  could  not  reasonably  be  charged 
with  knowledge,  that  A  owed  this  duty  to  B. 

It  may  be  suggested  that  it  does  not  prejudice  M  to  lose  his  suit 
against  the  corporation,  for  he  should  be  entitled  to  some  remedy 
against  the  associates  individually  who  consented  to  the  prosecu- 
tion of  the  ultra  vires  venture.  The  argument  is  as  broad  as  it  is 
long.  If  the  future  shareholders  or  the  creditors  are  prejudiced 
through  M's  recovery,  they  should  be  entitled  to  some  remedy 
against  such  associates. 

If  M  knew  or  could  reasonably  be  charged  with  knowledge  that 
the  contract  was  ultra  vires  he  may,  with  propriety,  be  said  to  be 
in  fault.  He  may  be  entitled  to  some  remedy  against  the  asso- 
ciates individually  who  consented  to  the  prosecution  of  the  ultra 
vires  venture,  and  he  may  be  entitled  to  quasi-contractual  re- 
lief against  the  corporation,  but  he  should  not  be  entitled  to 
relief  against  the  corporation  on  the  contract. 

"  Mills  V.  Northern  Ry.,  5  Ch.  App.  621. 
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If  any  exception  to  this  general  rule  ought  to  be  made,  it  would 
be  where  M  affirmatively  establishes  that  no  new  shareholders 
have  come  in,  and  that  the  discharge  of  the  obligation  to  him 
would  not  take  funds  needed  to  pay  or  adequately  to  secure  other 
creditors.  It  is  submitted  that  there  should  be  no  exception.  It 
is  desirable  that  there  should  be  some  checks  on  unauthorized  cor- 
porate  action  by  collateral  attack,  if  this  does  not  produce  injustice 
between  the  parties,  and  if  it  is  in  fact  reasonable  to  charge  M  with 
knowledge  that  the  contract  was  ultra  vires,  it  is  also  reasonable 
to  discourage  his  participating  in  such  contracts  by  making  a 
sweeping  rule  that  he  may  never  recover  against  the  corporation 
on  such  contracts. 

So  far  we  have  assumed  that  M  was  the  plaintiff.  Assume  now 
that  the  corporation  sues  M  for  the  breach  of  a  contract  between 
them,  and  M  seeks  to  defend  on  the  ground  that  the  contract  was 
ultra  vires  of  the  corporation. 

If  M  could  have  enforced  the  contract  against  the  corporation, 
there  is  no  sufficient  reason  why  the  corporation  should  not  enforce 
it  against  M. 

If  M  could  not  have  enforced  the  contract  against  the  corpora- 
tion, it  is  submitted  that  the  corporation  ought  not  to  be  allowed  to 
enforce  it  against  M. 

The  promise  of  the  corporation,  although  unenforcible,  is  not 
void.  When  executed,  it  becomes  the  foundation  of  rights.^  It 
resembles  not  a  promise  rendered  void  by  coverture  but  a  promise 
rendered  unenforcible  by  illegality,  M  is  therefore  not  entitled 
to  defend  on  the  ground  that  there  was  no  consideration  for 
his  promise. 

But  if  M  was  at  fault,  the  associates  were  more  at  fault.  If  any 
one  ought  to  be  charged  with  knowledge  of  the  scope  of  corporate 
action,  it  is  the  associates  themselves.  The  associates  certainly 
could  not  sue  as  a  corporation  on  the  contract,  except  on  the  plea 
of  bringing  advantage  to  those  who  had  bought  stock  since  the 
contract  was  made,  or  to  those  who  were  its  creditors.  If  this 
were  permitted,  the  unauthorized  contracts  of  a  corporation  would 
be  like  the  contracts  of  an  infant.  No  loss,  and  only  gain,  could 
result  to  the  associates  from  entering  into  them.    The  whole  burden 

"  See  23  Harv.  L.  Rev.  495. 
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of  an  inhibitory  policy  against  such  contracts  would  fall  upon  the 
outsiders.    It  is  desirable  that  the  associates,  as  well  as  the  out- 
siders, should  be  loath  to  enter  into  such  contracts. 
The  state  of  the  authorities  is  indicated  in  a  note. 

Edward  H.  Warren. 
Harvabd  Law  School. 


Note  on  the  Authorities. 

Authorities  denying  all  relief  on  the  contract. 

There  has  been  no  adequate  consideration  by  the  courts  of  the  question  whether 
M,  in  all  cases,  is  to  be  charged  with  knowledge  that  the  contract  in  question  was 
ultra  vires  of  the  corporation.  There  are  decisions  by  the  Supreme  Court  of  the  United 
States,  written  by  Mr.  Justice  Gray,  in  which  such  a  rule  is  laid  down  in  sweeping 
terms,  and  M  is  denied  all  relief  against  the  corporation  on  the  contract.  Central 
Transportation  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  24;  McCormick  v.  Market  Bank, 
165  U.  S.  538.    See  the  review  of  the  decisions  in  this  court  in  23  Harv.  L.  Rev.  498- 

504- 

The  court  treats  as  immaterial  the  question  whether  all  the  shareholders  had 
authorized  or  ratified  the  ultra  vires  venture. 

The  same  result  is  reached  by  the  English  courts.  East  Anglian  Railways  Co.  v. 
Eastern  Counties  Railway  Co.,  11  C.  B.  775;  Gage  ».  Newmarket  Ry.  Co.,  21  L.J. 
N.  s.  (Q.  B.)  398;  MacGregor  v.  Deal  Ry.  Co.,  22  L.  J.  n.  s.  (Q.  B.)  69;  South  Yorkshire 
Ry.  V.  Great  Northern  Ry.  Co.,  9  Exch.  55;  Shrewsbury  Ry.  Co.  v.  North-Western  Ry. 
Co.,  6  H.  L.  Cas.  113;  i?e  Phoenix  Life  Assurance  Society,  2  J.  &  H.  441;  Ashbury  Ry. 
Co.  v.  Riche,  L.  R.  7  H.  L.  653  (this  remains  the  leading  case). 

There  are  authorities  in  many  of  the  state  courts  which  reach  the  same  result,  or, 
at  least,  give  some  sanction  to  the  reasoning  of  Mr.  Justice  Gray.  In  many  of  these 
cases,  however,  the  contract  was  made  without  the  authority  or  acquiescence  of  all 
the  shareholders,  and  the  courts  base  their  decisions  partly  on  this  fact. 

Alabama:  Chewacla  Lime  Works  v.  Dismukes,  87  Ala.  344;  Steiner  v.  Steiner  Co., 
120  Ala.  128,  141. 

Connecticut:  Hood  v.  N.  Y.  &  N.  H..R.  R.  Co.,  22  Conn.  502;  Byrne  v.  Schuyler 
Mfg.  Co.,  65  Conn.  336. 

Georgia:  First  National  Bank  of  Tallapoosa  v.  Monroe,  69  S.  E.  11 23.  (C/. 
Macon  Co.  v.  Georgia  R.  R.  Co.,  63  Ga.  103,  119.) 

Illinois:  National  Home  Assn.  v.  Home  Bank,  181  111.  35;  Best  Brewing  Co.  v. 
Klassen,  185  111.  37.  (The  older  cases  of  Ward  v.  Johnson,  95  111.  215,  and  Heim's 
Brewing  Co.  v.  Flannery,  137  111.  309,  are  apparently  no  longer  law.) 

Maine:  Franklin  Co.  v.  Lewiston  Bank,  68  Me.  43;  Brunswick  Gas  Light  Co.  v. 
United  Gas  Co.,  85  Me.  532. 

Maryland:  Western  Maryland  R.  R.  Co.  v.  Blue  Ridge  Co.,  102  Md.  307.  (C/. 
General  Home  v.  Hammerbacker,  64  Md.  595,  606;  United  German  Bank  v.  Katz, 
57  Md.  128.) 

Massachusetts:  Davis  p.  Old  Colony  R.  R.  Co.,  131  Mass.  258;  Dresser  v.  Traders' 
Bank,  165  Mass,  120.  (C/.  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94,  102;  Slater 
Woollen  Co,  v.  Lamb,  143  Mass.  420;  N.  Y.  Bank  Note  Co.  v.  Kidder  Press  Mfg.  Co., 
192  Mass.  391,  404.) 


544  HARVARD  LAW  REVIEW. 

Mississippi:  Greenville  Compress  v.  Planters'  Press,  70  Miss.  669,  676,  (C/.  Prairie 
Lodge  V.  Smith,  58  Miss.  301.) 

New  Hampshire:  Downing  v.  Mount  Washington  Road  Co.,  40  N.  H.  230;  Norton 
V.  Bank,  61  N.  H.  589.     (C/.  Abbott  v.  Bank,  68  N.  H.  290.) 

Ohio:  Bank  of  Chillicothe  v.  Swayne,  8  Ohio  257;  Simpson  v.  Building  Assn.,  38  Oh. 
St.  349- 

Tennessee:  Marble  Co.  v.  Harvey,  92  Tenn.  116.  (C/.  Tennessee  Ice  Co.  v.  Raine, 
107  Tenn.  151.) 

Vermont:  Metropolitan  Stock  Exchange  v.  National  Bank,  76  Vt.  303. 

Authorities  giving  rdief  on  the  contract  under  some  circumstances. 

In  New  York,  it  cannot  be  said  that  the  courts  have  expressly  repudiated  the 
rule  that  M,  in  all  cases,  is  to  be  charged  with  knowledge  that  the  contract  in  ques- 
tion was  ultra  vires  of  the  corporation.  But  the  decisions  can  scarcely  be  reconciled 
with  the  existence  of  such  a  rule.  ("To  hold  that  one  dealing  with  a  corporation 
must  know  the  limit  of  its  power  to  contract  in  all  cases,  upon  the  ground  that  it  will 
be  presumed  to  know  the  law,  would  seem  to  be  fatal  to  all  cases  of  estoppel  when 
ultra  vires  is  set  up  as  a  defense."  Per  Hooker,  J.,  in  Geraghty  v.  Washtenaw  Co., 
145  Mich.  635,  640.)  The  law  seems  to  be  that  if  the  corporation  has  not  received 
from  M  anything  of  value  by  reason  of  the  performance,  in  whole  or  in  part,  of  his  side 
of  the  contract,  M  will  be  given  no  relief  against  the  corporation.  Jemison  v.  Citi- 
zens' Bank,  122  N.  Y.  135;  Appleton  v.  Citizens'  Bank,  190  N.  Y.  417;  Gause  v. 
Commonwealth  Trust  Co.,  106  N.  Y.  Supp.  288.  (C/.  Martin  v.  Niagara  Falls  Co., 
122  N.  Y.  165.)  But  if  the  corporation  has  received  from  M  something  of  value 
by  reason  of  the  performance,  in  whole  or  in  part,  of  his  side  of  the  contract, 
then  M  may  have  relief  against  the  corporation  on  the  contract  itself  to  a  correspond- 
ing extent.  Comstock,  C.  J.,  in  Bissell  v.  Michigan  Southern  Companies,  22  N.  Y. 
258;  Parish  v.  Wheeler,  22  N.  Y.  494;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62, 
70;  Palmer  v.  Cemetery,  122  N.  Y.  429,  435;  Linkhauf  v.  Lombard,  137  N.  Y.  417; 
Hannon  v.  Siegel-Cooper  Co.,  167  N.  Y.  244;  Vought  v.  Eastern  Bldg.  Ass'n,  172 
N.  Y.  508;  Milbome  v.  Royal  Benefit  Soc,  14  N.  Y.  App.  Div.  406;  Usher  v.  N.  Y. 
Central  R.  R.  Co.,  76  N.  Y.  App.  Div.  422;  Curtis  v.  NataUe  Coal  Co.,  89  N.  Y. 
App.  Div.  61. 

The  corporation  may  have  similar  relief  against  M.  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62;  Woodruff  v.  Erie  Ry.  Co.,  93  N.  Y.  609;  Rider  Co.  v.  Roach,  97  N.  Y. 
378;  Buffalo  V.  Balcom,  134  N.  Y.  532;  Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y.  24; 
Washington  Life  Ins.  Co.  v.  Clason,  162  N.  Y.  305. 

There  are  authorities  in  many  of  the  state  'courts  which  give  the  same,  or  similar, 
results. 

Arkansas:  Minneapolis  Ins.  Co.  v.  Norman,  74  Ark.  190;  Western  Development 
Co.  V.  Caplinger,  86  Ark.  287. 

California:  Bay  City  Ass'n  v.  Broad,  136  Cal.  525. 

Colorado:  Denver  Fire  Ins.  Co.  v.  McClelland,  9  Colo.  11. 

Indiana:  State  Board  v.  Citizens  Street  Ry.  Co.,  47  Ind.  407;  Poock  v.  Lafayette 
Ass'n,  71  Ind.  357;  Pancoast  v.  Travelers  Ins.  Co.,  79  Ind.  172,  178;  Louisville  Ry. 
Co.  V.  Flanagan,  113  Ind.  488,  495;  Wright  v.  Hughes,  119  Ind.  324;  Muncie  Gas  Co. 
V.  Muncie,  160  Ind.  97,  104.    (C/.  Franklin  Nat'l  Bank  v.  Whitehead,  149  Ind.  560.) 

Iowa:  See  the  reasoning  of  the  court  in  Re  Mutual  Ins.  Co.,  107  la.  143. 

Kansas:  Harris  v.  Gas  Co.,  76  Kan.  750;  Electric  Co.  v.  Blue  Rapids  Township, 
77  Kan.  580. 
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Louisiana:  Canal  Co.  v.  St.  Charles  Co.,  44  La.  Ann.  1069,  1075. 

Massachusetts:  Chester  Glass  Co.  :;.  Dewey,  16  Mass.  94,  102;  Slater  Woollen  Co. 
V.  Lamb,  143  Mass.  420;  N.  Y.  Bank  Note  Co.  v.  Kidder  Press  Mfg.  Co.,  192  Mass. 
391,  404.  (C/.  Davis  V.  Old  Colony  R.  R.  Co.,  131  Mass.  258;  Dresser  v.  Traders' 
Bank,  165  Mass.  120.) 

Michigan:  Hall  Mfg.  Co.  v.  American  Supply  Co.,  48  Mich.  331;  Carson  City 
Bank  v.  Elevator  Co.,  90  Mich.  550;  Dewey  v.  Ry,  Co.,  91  Mich.  351;  Rehberg  :;. 
Tontine  Surety  Co.,  131  Mich.  135;  Geraghty  v.  Washtenaw  Co.,  145  Mich.  635. 

Minnesota:  Seymour  v.  Chicago  Society,  54  Minn.  147;  Bell  v.  Mendenhall,  78 
Minn.  57. 

New  Jersey:  Camden  R.  R.  Co.  v.  Mays  Landing  Co.,  48  N.  J.  L.  530;  Chapman 
V.  Iron  Clad  Co.,  62  N.  J.  L.  497;  Whitehead  v.  American  Lamp  Co.,  70  N.  J.  Eq. 
S8i. 

North  Carolina:  Trustees  v.  Realty  Co.,  134  N.  C.  41,  4-9. 

North  Dakota:  Clarke  ».  Olson,  9  N.  Dak.  364. 

Pennsylvania:  Oil  Creek  Co.  v.  Penn.  Transportation  Co.,  S3  Pa.  160;  Wright  v. 
Pipe  Line  Co.,  loi  Pa.  204;  Boyd  v.  American  Carbon  Block  Co.,  182  Pa.  206; 
Pittsburg  R.  R.  Co.  v.  Altoona  R.  R.  Co.,  196  Pa.  452;  Presbyt«aian  Board  f.  Gilbee, 
212  Pa.  310,  314. 

Texas:  Bond  v.  Terrell  Co.,  82  Tex.  309. 

Utah:  Bear  River  Co.  ».  Hanley,  15  Utah  solS. 

Wisconsin:  Farwell  Co.  v.  Wolf,  96  Wis.  10;  McElroy  v.  Minnesota  Co.,  96  Wis. 
317;  Ledebuhr  v.  Wisconsin  Trust  Co.,  112  Wis.  657,  662. 

Where  the  plaintiff  performs  after  the  defendant  has  repudiated  the  contract. 

If  the  contract  is  wholly  executory  on  both  sides,  the  authorities  are  nearly  iman- 
imous  that  no  action  for  breach  of  the  contract  may  be  maintained.  But  see  the 
reaaoning  of  the  court  in  Harris  v.  Gas  Co.,  76  Kan.  750. 

In  First  Presbyterian  Church  v.  State  Bahk,  57  N.  J.  L.  27,  31,  a  corporation  con- 
tracted to  pay  A  so  much  a  year,  so  long  as  he  refrained  from  erecting  a  certain  build- 
ing. After  several  payments  had  been  made,  the  corporation  notified  A  that  it  would 
no  longer  recognize  the  contract.  A  continued  to  refrain  from  erecting  the  building, 
and  was  allowed  to  recover  on  the  ccMitract.  See  also  Pannebaker  t.  Tuscarora  R,  R. 
Co.,  219  Pa.  60;  Ledebuhr  v.  Wisconsin  Trust  Co.,  112  Wis.  657,  665, 

Where  the  corporation  is  ^  plamtijf. 

By  the  distinct  weight  of  authority,  the  rules  regulating  recovery  on  an  ultra  vires 
contract  are  the  same  whether  M,  or  the  corporation,  is  plaintifif.  See  Copper  Miners 
V.  Fox,  15  Jur.  703;  Nassau  Bank  v.  Jones,  95  N.  Y.  115;  Bank  of  Chillicothe  v.  Swayne, 
8  Ohio  257;  Marble  Co.  v.  Harvey,  92  Term.  116.  Cf.  Davis  v.  Old  Colony  R.  R.  Co., 
131  Mass.  258,  272. 

In  National  Bank  v.  Matthews,  98  U.  S.  621,  a  bank  had  loaned  money  on  the 
security  of  real  estate,  and  was  allowed  to  enforce  the  security.  In  Central  Trans- 
portation Co.  V.  Pullman's  Car  Co.,  139  U.  S.  24,  a  corporation  made  a  lease,  and  was 
not  allowed  to  recover  the  rent  reserved.  In  both  cases  the  corporation  which  had 
done  the  ultra  vires  act  was  the  plaintiff.  Therefore  these  two  cases  cannot  be  distin- 
guished on  the  ground  that  the  court  has  one  rule  when  the  corporation  is  plaintiff, 
and  another  when  M  is  the  plaintiff. 
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Mortgages  and  leases. 

May  the  two  cases  just  cited  be  distinguished  on  the  ground  that  a  lease  is  an 
executory  transaction,  and  a  mortgage  is  an  executed  transaction? 

It  is  submitted  that  a  contract  is  never  executed  until  the  parties  have  purported 
to  do  all  that  they  promised  to  do.  The  question  whether  the  plaintifif  should  be  given 
specific  performance  of  a  promise  by  the  defendant,  or  should  be  given  damages  be- 
cause of  non-performance  cannot  arise  if  the  transaction  is  executed. 

If  all  the  consideration  for  a  lease  has  been  paid,  the  transaction  is  executed,  but 
not  otherwise.  Harris  v.  Gas  Co.,  76  Kan.  750;  Memphis  Co.  v.  Grayson,  88  Ala. 
572,  577.  But  see  Pittsburgh  R.  R.  Co.  v.  Altoona  R.  R.  Co.,  196  Pa.  452,  467; 
Camden  R.  R.  Co.  v.  Mays  Landing  Co.,  48  N.  J.  L.  530. 

A  mortgage  is  given  as  security  for  the  performance  of  a  promise.  In  substance, 
the  transaction  is  therefore  executory.  See  Bank  of  Gadsden  v.  Winchester,  119  Ala. 
168,  171. 

The  real  explanation  of  National  Bank  v.  Matthews,  taken  in  connection  with  Cen- 
tral Transi>ortation  Co.  v.  Pullman's  Car  Co.  is  that  at  the  time  the  Matthews  case 
was  decided  the  court  did  not  entertain  the  views  on  ultra  vires  contracts  which  were 
later  expressed  by  Mr.  Justice  Gray.  The  reasoning  of  the  two  cases  is  inconsistent, 
and,  in  intellectual  honesty,  ought  to  be  recognized  as  inconsistent. 

Devises  and  bequests. 

A  word  as  to  devises  and  bequests  to  charitable  corporations  of  property  which 
(owing  to  its  amount)  they  are  not  authorized  to  take.  Here  no  question  of  contract 
—  of  promises  —  is  involved.  There  is  no  dispute  inter  partes,  —  the  testator  wished 
to  give,  and  the  corporation  wishes  to  receive.  Moreover,  the  rights  of  the  investing 
public  are  in  no  wise  involved.  The  only  objection  is  that,  as  against  the  state,  the 
taking  is  unauthorized.  It  would  seem  therefore  that,  if  the  state  does  not  wisk  to 
object  (and,  a  fortiori,  if  the  state  has  expressly  waived  its  right  to  object) ,  there  is 
no  occasion  to  allow  the  heirs  or  next  of  kin  to  array  themselves  in  opposition  to  the 
will.  The  danger  to  the  public  possibly  arising  from  large  aggregations  of  property  in 
the  hands  of  corporations  is  sufficiently  guarded  against  by  the  power  of  direct  attack 
by  the  state,  —  this  does  not  need  to  be  supplemented  by  collateral  attack. 

This  view  make?  it  immaterial  to  cpnsider  whether  devises  and  bequests  are  executed 
or  executory  transactions.  If  the  question  were  material,  a  devise  would  seem  to  be 
quite  as  much  an  executed  transaction  up>on  the  death  of  the  testator  as  a  conveyance 
inter  vivos  is  executed  upon  the  delivery  of  the  deed.  In  the  one  case  the  court  must 
decide  that  the  paper- writing  is  a  will,  but  in  the  other  case  it  must  decide  that  the 
paper-writing  is  a  deed.  The  nature  of  a  bequest  is  not  so  clear.  The  legatee  will 
usually  need  the  aid  of  the  court  to  obtain  the  property  (and,  at  least,  the  executor 
will  need  the  sanction  of  the  court  for  having  paid  the  money),  and  a  court  would 
probably  be  disinclined  to  regard  the  transaction  as  executed  upon  the  death  of  the 
testator. 

There  seems  to  be  no  decision  in  which  one  rule  has  been  laid  down  as  to  devises, 
and  another  as  to  bequests.  (See,  however,  the  opinion  of  Battle,  J.,  in  Davidson  Col- 
lege V.  Chambers,  3  Jones  Eq.  (N.  C.)  253,  260.) 

Collateral  attack  upon  such  devises  and  bequests  was  denied  in  Jones  v.  Haber- 
sham, 107  U.  S.  174;  Brigham  v.  Brigham  Hospital,  134  Fed.  513,  527;  White  v. 
Howard,  38  Conn.  342;  Eliot's  Appeal,  74  Conn.  586;  Hamsher  v.  Hamsher,  132 
III.  273;  Hayward  v.  Davidson,  41  Ind.  212;  Farrington  v.  Putnam,  90  Me.  405; 
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Hanson  v.  Little  Sisters  of  the  Poor,  79  Md.  434;  In  re  Stickney's  Will,  85  Md.  79, 
104;  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  280;  Chambers  v.  St.  Louis,  29 
Mo.  543. 

Collateral  attack  was  permitted  in  Cromie  v.  Louisville  Orphans'  Home,  3  Bush 
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3  Jones  Eq.  (N.  C.)  253;  Wood  v.  Hammond,  16  R.  I.  98,  115;  House  of  Mercy  v. 
Davidson,  90  Tex.  529. 
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A   PROPOSED   UNIFORM   MARRIAGE   LAW. 

THE  subject  of  uniform  marriage  legislation  has  been  before 
the  Conference  of  Commissioners  of  Uniform  State  Laws 
since  1907.  At  the  National  Congress  on  Uniform  Divorce  Laws 
held  in  1906,  a  committee  had  submitted  certain  important  recom- 
mendations with  reference  to  marriage  licenses;  but  the  Congress 
regarded  this  matter  as  beyond  its  scope,  and  recommended  its 
consideration  to  the  Commissioners  on  Uniform  State  Laws.^ 

No  action  was  taken  by  the  Commissioners  in  1907.  In  1908, 
at  Seattle,  the  Conferwice  received  a  lengthy  report  from  the 
Committee  on  Marriage  and  Divorce,  containing  the  draft  of  a 
marriage  act.  This  draft  was  discussed  in  part  at  the  Detroit 
Conference  in  1909,  and  the  matter  referred  to  a  new  committee 
for  further  action.  The  result  of  this  action  was  a  new  draft,  which 
was  presented  to  the  Conference  at  Chattanooga  in  19 10.  It  was 
considered  in  Committee  of  the  Whole,  and  substantially  agreed 
to,  but,  in  view  of  the  importance  of  the  subject  matter  and  of  the 
proposed  changes  in  the  law,  the  Conference  deferred  action  to  the 
next  year  (191 1),  recommending  that  the  Committee  consider 
the  suggestions  made  in  the  course  of  the  discussion,  and  that  the 
provisions  be  brought  to  the  notice  of  the  profession  and  the  public 
at  large. 

It  is  partly  with  a  view  to  making  this  latter  recommendation 
effective  that  this  article  is  written,  for  which  however  the  writer 
alone  assumes  responsibility. 

(i)  Scope  of  the  Bill  —  The  proposed  measure  confines  itself 
to  regulations  concerning  the  form  of  the  marriage  contract.  The 
scope  of  the  earlier  draft  was  wider  in  so  far  as  it  included  an  enu- 
meration of  the  grounds  of  nullity  and  voidabiKty  of  marriages, 
involving  the  thorny  subjects  of  impediments  and  disabilities  to 
marry,  both  absolute  and  relative.  The  elimination  of  these  sub- 
jects from  the  new  bUl  was  due  to  the  conviction  that  with  refer- 
ence to  them  unanimity  between  the  states  cannot  at  present  be 
in  reason  exp>ected.    The  problem  of  miscegenation  is  peculiar  to 

1  Proceedings  of  Commissioners  at  Portland,  Maine,  1907,  pp.  1 21-123. 
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the  Southern  states,  and  there  is  no  particular  reason  why  Northern 
states  should  be  asked  to  enact  stringent  laws  in  that  regard.  A 
similar  difficulty  exists  with  regard  to  prohibited  degrees  of  rela- 
tionship. There  is  some  tendency  at  present  to  extend  the  pro- 
hibition to  the  fourth  degree  so  as  to  include  first  cousins;  the 
states  favoring  this  interdiction  may  not  wish  to  abandon  it,  while 
to  advocate  the  extension  of  this  prohibition  to  all  other  states 
would  be  to  place  this  country  in  opposition  to  modern  legislation 
in  most  other  parts  of  the  world.  This  question  does  not  stand  in 
need  of  precipitate  settlement.  There  is  as  a  matter  of  fact  at 
present  no  basis  upon  which  an  agreement  regarding  impediments 
and  disabilities  is  likely  to  be  reached,  and  under  these  circum- 
stances it  is  wiser  not  to  offer  any  uniform  plan  at  all.  It  is  true 
that  in  Germany,  when,  in  1875,  the  unification  of  the  marriage 
law  was  undertaken,  the  subject  of  disabilities  was  included;  un- 
fortunately, we  have  not  reached  the  same  degree  of  unity  of  senti- 
ment and  opinion  on  vital  points. 

The  regulation  of  the  form  of  the  marriage  contract  is  a  distinct 
and  complete  subject  in  itself,  and  a  great  step  forward  will  have 
been  taken  when  uniformity  will  be  estabhshed  in  that  regard. 

(2)  Abrogation  of  Common-law  Marriage  —  The  main  principle 
of  the  proposed  bill  is  the  abrogation  of  the  so-called  common- 
law  marriage.  The  Conference  of  Commissioners  at  Detroit  gave 
instructions  to  that  effect,  with  which  the  members  of  the  Com- 
mittee concurred  unanimously.  The  case  has  been  so  often  pre- 
sented from  both  sides  that  it  is  not  necessary  to  restate  it  here. 
There  are  arguments  in  favor  of  supporting  the  validity  of  a  mar- 
riage irrespective  of  form;  if  there  were  not,  the  principle  would 
not  have  been  sanctioned  by  the  Church  for  centuries.  But  there 
are  considerations  on  the  other  side,  and  these,  with  the  great 
majority  of  Western  nations  and  peoples,  have  in  the  end  prevailed. 
American  courts  have  for  a  long  time  leaned  strongly  in  favor  of 
marriage  by  mere  consent;  they  have  interpreted  statutes  in  that 
spirit,  and  with  the  exception  of  Massachusetts,  Maryland,  and 
the  Virginias,  all  states  have  at  one  time  or  other  recognized  com- 
mon-law marriages,  and  the  majority  recognize  them  now.  There 
is  still  a  considerable  sentiment,  if  not  in  their  favor,  at  least  against 
their  being  refused  legal  recognition.  This  found  expression  in  a 
motion  brought  forward  at  the  Conference  substantially  to  the 
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effect  that  a  marriage  contract  without  compliance  with  the  statu- 
tory requirements  should  not  be  void,  but  that  the  parties  to  such 
a  marriage  should  derive  no  rights  of  property  from  it. 

Whatever  may  be  thought  abstractly  of  such  a  proposition,  a 
compromise  on  that  basis  should  be  declined,  for  the  following 
reason:  Within  recent  years  a  number  of  states,  among  them  the 
important  jurisdictions  of  New  York  and  Illinois,  have  legislated 
expressly  against  the  validity  of  common-law  marriages  by  mere 
consent,  overturning  their  previous  poHcy.  The  general  legisla- 
tive tendency  seems  to  be  in  that  direction.  Should  the  Commis- 
sioners of  Uniform  State  Laws  ask  these  states  to  reverse  their 
course  and  go  back  to  a  policy  which  they  in  common  with  the 
majority  of  civilized  communities  throughout  the  world  have  aban- 
doned? Uniformity  is  desirable,  but  not  at  any  price.  The  meas- 
ures recommended  by  the  Commissioners  should  be  in  the  line  of 
progress,  and  not  of  retrogression.  A  uniform  marriage  law  per- 
petuating the  common-law  marriage  is  simply  not  worth  while. 
If  the  Conference  should  decide  in  favor  of  the  common-law  mar- 
riage, the  wise  policy  will  be,  not  to  embody  a  provision  to  that 
effect  in  the  law,  but  to  leave  the  subject  of  the  validity  of  mar- 
riage alone,  and  simply  present  a  measure  placing  the  administra- 
tive features  of  marriage  licenses  on  a  uniform  basis.  That  would 
be  some  gain,  and  it  would  not  be  a  step  backward. 

Adopting  the  abrogation  of  the  common-law  marriage  as  the 
leading  principle,  the  gist  of  the  proposed  law  is  contained  in  its 
first  section,  which  provides,  in  substance,  that  a  marriage  may  be 
validly  contracted'  only  after  a  hcense  has  been  issued  therefor, 
and  either  before  any  person  authorized  by  the  laws  of  the  state  to 
celebrate  marriages,  or  in  accordance  with  the  customs  or  rules  of 
a  religious  society,  denomination,  or  sect.  In  either  case  the  mar- 
riage is  contracted  by  the  parties  declaring  in  the  presence  of  at 
least  two  witnesses  that  they  take  each  other  as  husband  and  wife. 

(3)  The  Requirement  of  a  License  —  It  will  be  noticed  that  the 
obtaining  of  a  license  is  made  essential  to  the  validity  of  a  mar- 
riage. The  prevailing  rule  in  this  country  is  that  this  requirement 
is  only  directory;  and  even  the  statutes  which  might  bear  a  differ- 
ent interpretation  are  so  construed  by  the  courts.  Is  the  proposed 
departure  from  the  existing  law  in  the  direction  of  increasing 
strictness  justified  ? 
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The  controlling  consideration  was  that  in  this  way  alone  ade- 
quate recognition  is  given  to  the  civil  character  of  the  marriage 
contract.  In  most  European  countries  and  in  a  number  of  Latin- 
American  states  the  development  has  been  toward  a  compulsory 
civil  marriage,  solemnized  by  some  state  functionary,  so  that  a 
clergyman  cannot  even  act  as  the  representative  of  state  author- 
ity. For  such  a  pohcy  of  out  and  out  secularization  there  is  in  this 
country  no  demand,  and  it  would  probably  arouse  strong  opposi- 
tion. If  then  we  would  establish  at  some  point  the  connection  of 
the  state  with  the  marriage  relation  —  and  this  is  desirable  not 
merely  from  the  point  of  view  of  civic  poHcy,  but  for  the  practical 
purpose  of  securing  authentic  and  easily  accessible  records  — ,  it 
must  be  done  through  the  license,  which  therefore  should  be  given 
equal  legal  importance  with  the  solemnization  itself. 

The  marriage  license  is  a  well-established  institution  in  this 
country;  since  New  York  adopted  it  in  1907,  it  is  stated  that 
South  Carolina  is  the  only  state  that  does  not  require  it.  The  re- 
quirement is  therefore  in  accordance  with  popular  custom,  and 
will  create  no  friction.  Careful  provision  is  made  that  no  marriage 
shall  be  invalidated  by  any  error,  defect,  or  irregularity  in  the 
issue  of  the  license  or  in  the  license  itself;  parties  desiring  in  good 
faith  to  comply  with  the  law  run  therefore  no  risk  through  their 
own  or  through  official  ignorance  of  technicalities.  In  order  still 
further  to  remove  the  possibility  of  hardship,  a  provision  was  in- 
troduced at  the  Conference  and  adopted  in  committee  to  the 
effect  that  where  a  marriage  has  been  solemnized  as  required  by 
the  act,  and  the  parties  have  immediately  thereafter  assumed  the 
habit  and  repute  of  husband  and  wife,  and  have  continued  the  same 
uninterruptedly  thereafter  for  at  least  one  year  or  until  the  death 
of  either  of  them,  it  shall  not  be  lawful  to  prove  that  a  license  has 
not  been  issued.  Even  with  a  provision  less  liberal  than  this  it 
would  be  difficult  to  imagine  a  case  in  which  the  mandatory  char- 
acter of  the  Hcense  requirement  can  work  harm  or  injustice. 

It  goes  without  saying  that  the  issue  of  the  license  does  not 
operate  as  a  dispensation  with  any  of  the  substantive  disabilities 
to  marry,  and  it  is  provided  that  every  license  shall  contain  an 
express  statement  to  that  effect. 

(4)  The  Issuing  of  the  License  —  While  it  appears  from  what 
has  been  said  that  the  detailed  provisions  concerning  licenses  and 
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their  issue  do  not  affect  the  vaKdity  of  marriage,  thej"-  are  of  great 
importance  from  a  practical  point  of  view,  since  their  observance 
is  adequately  insured  by  penalties. 

The  bill  does  not  name  the  licensing  officials;  each  state  is  left 
to  select  such  officers  as  it  chooses,  uniformity  in  that  respect  being 
of  no  great  consequence.  It  is  otherwise  as  to  the  district  from 
which  the  license  is  to  issue.  One  of  the  recommendations  made  to 
the  Uniform  Divorce  Congress  was  that  no  Hcense  shall  issue  in 
any  county  other  than  the  domicile  of  one  of  the  applicants.  The 
argument  in  favor  of  that  position  is  that  the  Hcensing  authority 
of  that  district  is  apt  to  know  the  parties  or  one  of  them,  or  can 
inform  himself  readily  as  to  the  truth  of  their  statements,  and  is 
therefore  less  likely  to  be  deceived  than  an  official  of  another  dis- 
trict. It  is  further  supported  by  the  practice  of  the  European 
states.  However,  a  serious  difficulty  stands  in  the  way  of  such  a 
requirement,  at  least  unless  it  is  considerably  qualified.  Its  effect 
would  be  to  make  marriages  outside  of  the  state  of  the  domicile  of 
either  of  the  parties  impossible.  It  is  true  that  such  a  result  is 
accepted  in  a  country  like  Germany.  Parties  neither  of  whom 
reside  in  Germany  cannot  marry  under  the  German  law.  But  a 
similar  exclusiveness  would  not  be  appropriate  to  our  states  which 
are  practically  provinces  of  one  great  country.  It  is  quite  possible 
that  a  woman,  earning  her  Hving  and  therefore  residing  in  New 
York  and  engaged  to  marry  a  resident  of  New  York,  may  desire  to 
be  married  from  the  home  of  her  parents  or  of  a  brother  or  sister 
who  may  reside  in  New  Jersey  or  Connecticut.  It  is  obvious  that 
New  Jersey  cannot  condition  solemnization  of  a  marriage  within 
her  borders  upon  a  license  to  be  issued  in  a  foreign  jurisdiction.  It 
would  be  necessary  to  substitute  for  the  license  a  mere  certificate, 
and  leave  it  to  the  comity  of  the  other  state  to  comply  with  the 
requirements  of  the  New  Jersey  law.  If  states  are  to  allow  mar- 
riages between  two  non-resident  parties,  it  follows  logically  that 
the  issuing  of  licenses  cannot  be  confined  to  the  coimty  of  residence 
or  domicile. 

The  requirement,  on  the  other  hand,  that  the  license  be  issued 
in  the  district  in  which  the  marriage  is  to  be  solemnized  is  recom- 
mended by  the  advantage  it  affords  with  reference  to  the  marriage 
records.  The  return  of  the  marriage  certificate  is  more  easUy 
secured,  if  it  is  to  the  same  coimty;  and  if  a  search  is  to  be  made 
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at  any  future  time  for  the  marriage  record,  it  will  be  an  advantage 
to  know  that  it  must  be  found  in  the  county  of  celebration,  the 
place  of  which  is  most  likely  to  be  known,  and  not  in  the  county  of 
the  domicile,  which  may  be  quite  unascertainable.  The  Committee 
of  the  Whole  at  Chattanooga  decided  in  favor  of  requiring  the 
license  to  be  issued  from  the  county  or  other  district  in  which  the 
marriage  is  to  be  celebrated.  The  drafting  committee,  however, 
has  since  adopted  a  compromise,  requiring,  where  the  parties  are 
to  be  married  in  the  state  in  which  either  of  them  resides,  a  license 
from  the  district  of  such  residence,  and  requiring  a  license  from 
the  district  of  celebration,  where  both  parties  are  non-residents  of 
the  state.  Provision  is  made  whereby  the  parties  are  required  to 
state  under  oath  the  facts  relevant  to  the  issue  of  the  license,  and 
this  oath  may  be  taken  either  at  the  county  of  residence  or  at  the 
county  of  solemnization.  This  provision  renders  it  unnecessary, 
where  the  license  must  be  obtained  from  the  district  of  celebration, 
for  a  party  who  lives  at  a  considerable  distance  from  the  place  of 
marriage  to  be  there  personally  five  days  in  advance  of  the  mar- 
riage day, 

(5)  Preliminary  Application  —  The  bill  proposes  an  innova- 
tion upon  the  law  of  nearly  all  the  states  by  requiring  a  five  days' 
interval  between  the  application  for  the  license  and  its  issue.  Since 
special  provision  is  made  for  emergency  cases,  no  inconvenience 
can  result  from  this,  and  the  prescribed  delay  simply  serves  to 
carry  out  the  purpose  of  the  license  itself.  Formerly  the  universal 
practice  was,  and  in  the  European  countries  the  practice  is  still, 
to  have  the  marriage  preceded  by  a  publication  of  banns.  The 
license  was  originally  a  special  indulgence,  meaning  a  license  to 
dispense  with  the  banns,  and  in  some  American  states  license  and 
banns  are  still  used  in  the  alternative.  Most  states  have  finally 
contented  themselves  with  the  more  expeditious  method  of  the 
license;  but  it  is  in  accordance  with  the  present  tendency  toward 
better  safeguarding  deliberation  and  legaHty  to  give  a  chance  for 
the  bringing  forward  of  objections.  Applications  for  licenses  will 
be  posted,  and,  according  to  the  customary  practice,  the  news- 
papers will  pubhsh  them;  the  bill  then  makes  a  provision  for  the 
fiUng  of  objections  and  a  speedy  and  simimary  disposition  by  the 
probate  court.  It  may  be  mentioned  that  the  proposed  separa- 
tion of  application  and  license  is  in  accordance  with  the  law  of 
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Maine.  Wisconsin  prescribes  a  delay  between  the  issue  of  the 
Hcense  and  the  marriage,  but  it  is  obviously  better  not  to  have  a 
license  issued  that  is  not  available,  and  which,  like  a  check  bear- 
ing a  future  date,  is  apt  to  create  confusion.  It  may  be  stated 
that  an  advance  application  for  a  license  was  one  of  the  recom- 
mendations made  to  the  Uniform  Divorce  Congress.  The  license 
is  good  for  one  year  only.  Such  a  limit  is  in  accordance  with  the 
law  of  a  few  states  and  of  most  foreign  countries.  It  is  clear  that 
circumstances  may  arise  in  course  of  time  which  may  render  the 
statements  of  the  license  untrue. 

(6)  Form  of  Marriage  —  The  normal  form  of  the  marriage  is 
the  declaration  by  the  parties  before  an  officiating  person  and 
two  witnesses  that  they  take  each  other  as  husband  and  wife. 
Three  points  are  to  be  noted:  (i)  The  law  leaves  it  to  each  state 
to  determine  who  has  the  right  to  officiate;  nearly  all  states  au- 
thorize clergymen,  judges,  and  justices  of  the  peace  to  solemnize 
marriages,  and  the  disturbance  of  settled  customs  in  that  respect 
would  not  be  desirable.  (2)  The  declaration  that  constitutes  the 
efficient  act  is  that  of  the  parties,  and  not  that  of  the  officiating 
person:  this  is  in  accordance  with  the  common  law  and  the  law  of 
the  Catholic  Church,  while  the  law  of  the  Lutheran  Church  is  be- 
lieved to  be  different,  (3)  No  particular  form  of  declaration  is 
prescribed,  the  ceremonial  character  of  the  whole  act  being  nor- 
mally sufficient  to  insure  some  explicit  utterance.  The  witnesses 
are  required  to  be  competent,  i.  e.,  of  sufficient  understanding,  but 
their  incompetency  would  not  invalidate  the  marriage. 

The  bill  further  sanctions  any  form  that  is  in  accordance  with 
the  rites  of  a  religious  society.  The  main  purpose  is  to  save  the 
legality  of  Quaker  marriages,  in  which  there  is  no  distinct  offi- 
ciating person,  and  which  are  commonly  recognized  by  our  laws. 
The  bill  as  drawn  by  the  committee  confined  this  form  of  mar- 
riage to  cases  where  at  least  one  of  the  parties  is  a  member  of  the 
society.  This  restriction  was  opposed  and  provisionally  elimi- 
nated at  Chattanooga.  Perhaps  this  was  due  to  an  impression 
that  the  restriction  applied  to  ordinary  religious  marriages.  This, 
of  course,  is  not  true.  The  ordinary  religious  marriage  is  cele- 
brated before  a  clergyman,  and  a  clergyman  is  under  the  pro- 
visions of  the  bill  authorized  to  marry  persons  of  any  faith,  his  own 
or  another.     The  question  is  whether  the  very  exceptional  and 
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abnormal  form  of  self-marriage  is  to  be  permitted  where  the  re- 
ligious persuasion  of  neither  of  the  parties  demands  it.  There 
seems  to  be  no  reason  whatever  for  such  a  concession.  Nor  can 
there  be  any  difficulty  in  proving  that  one  of  the  parties  was  the 
member  of  such  a  reUgious  society. 

Since  i860  there  has  been  a  law  on  the  federal  statute  books  ^ 
to  the  effect  that  marriages  in  presence  of  any  consular  officer  of 
the  United  States  in  a  foreign  country  between  persons  who  would 
be  authorized  to  marry  if  residing  in  the  District  of  Columbia, 
shall  be  valid  to  all  intents  and  purposes,  and  shall  have  the  same 
effect  as  if  solemnized  within  the  United  States.  Under  the  Con- 
stitution, the  United  States  is  without  authority  to  render  such 
marriages  valid  within  any  state.  This  is  the  official  view  of  the 
government  of  the  United  States,  as  expressed  in  the  Consular 
Regulations.^  The  general  rule,  however,  that  a  marriage  valid 
where  celebrated  is  valid  everywhere,  is  recognized  (subject  to 
certain  exceptions)  in  every  American  state,  and  remains  undis- 
turbed by  the  proposed  uniform  law.  In  countries  therefore  in 
which  by  treaty,  custom,  or  positive  law,  marriages  concluded  in 
the  presence  of  an  American  consul  between  American  citizens 
are  vaHd,  they  will  continue  to  be  vaHd,  and  if  the  validity  of  such 
marriages  by  the  law  of  the  foreign  country  depends  upon  the  ex- 
press grant  of  authority  by  the  sovereignty  which  the  consul  rep- 
resents, such  authority  is  given  by  §  4082  of  the  Revised  Statutes. 
Where,  however,  a  marriage  concluded  in  the  presence  of  the  Ameri- 
can consul  is  invaUd  by  the  laws  of  the  country  where  it  is  con- 
cluded, §  4082  of  the  Revised  Statutes  does  not  render  it  vaUd  for 
any  state  (no  matter  what  its  effect  may  be  for  the  District  of 
Columbia  or  a  territory),  nor  is  it  desirable  that  such  a  marriage 
should  be  vaUdated.  No  express  provision  is  consequently  called 
for  to  deal  with  this  matter. 

(7)  Nullity  Provisions  and  Saving  Clauses  —  The  nullity  of 
marriages  contracted  in  violation  of  the  two  main  requirements  of 
the  law  which  are  placed  at  its  head  is  expressly  declared;  on  the 
other  hand,  there  is  also  a  careful  enumeration  of  irregulariti^ 
which  do  not  vitiate  the  marriage,  provided  at  least  one  of  the 
parties  acts  in  good  faith.     In  accordance  with  the  law  of  many 

*  Rev.  Stat.  §  4082. 

*  See  Moore,  International  Law  Digest,  §  240. 
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states,  it  is  provided  that  a  marriage  contracted  in  good  faith  shall 
not  be  void  by  reason  of  the  want  of  authority  of  the  ofl&ciating 
person.^ 

Like  the  laws  of  many  states,  the  bill  requires  for  the  marriage 
of  a  minor  the  consent  of  his  or  her  parent  or  guardian.  American 
statutes  do  not  expressly  avoid  a  marriage  contracted  without 
such  consent,  and  the  courts  do  not  admit  that  consequence  by 
construction.  In  England  where  nullity  was  expressly  declared  by 
Lord  Hardwicke's  Act,  the  legislature  had  to  abrogate  this  pro- 
vision as  one  of  intolerable  hardship.  There  is  however  a  middle 
ground  which  may  well  be  pursued  in  \dew  of  the  evil  effects  of 
hasty  marriages  entered  into  by  immature  persons.  The  bill 
therefore  provides  that  such  a  marriage  shall  be  voidable  upon  the 
application  of  the  minor,  or  of  the  parent  or  guardian.  Such  appli- 
cation cannot  be  made  after  the  minor  has  reached  full  age  and 
voluntarily  cohabits  with  the  other  party,  nor  in  any  event  more 
than  one  year  after  reaching  full  age.  If  the  application  is  made 
by  the  parent  or  guardian  it  must  be  made  within  thirty  days  after 
obtaining  knowledge  of  the  marriage.  The  court  may  refuse  to 
grant  the  application  if  such  refusal  shall  appear  to  be  advisable. 

The  bill  copies  the  provision  of  the  law  of  Massachusetts,  ac- 
cording to  which  a  marriage,  void  by  reason  of  a  subsisting  prior 
marriage,  but  contracted  by  one  of  the  parties  in  good  faith,  is 
validated  by  continued  cohabitation  after  the  removal  of  the  im- 
pediment. The  reports  show  cases  where  the  absence  of  such  a 
provision  led  to  great  hardship.^  A  provision  of  this  kind  will  be 
more  necessary  if  the  new  law  shall  be  adopted  than  it  was  ever 
before.  For  it  was  one  of  the  benefits  of  the  recognition  of  common- 
law  marriages,  that  it  was  possible  to  assume  a  common-law  mar- 
riage after  the  removal  of  the  impediment;  under  the  new  regime 
this  expedient  tvould  be  cut  off.  An  express  curative  provision 
therefore  becomes  necessary  to  validate  the  marriage. 

*  The  bill  as  passed  by  the  committee  of  the  whole  contained  a  clause  to  the  effect 
that  if  only  one  of  the  parties  was  ignorant  of  the  want  of  authority,  that  party  shall 
have  the  right  to  proceed  within  one  year  for  the  annulment  of  the  marriage.  Such  a 
case  is  necessarily  one  of  gross  deception  practiced  upon  the  ignorant  party,  and 
where  the  ceren^gny  was  believed  to  be,  but  in  reality  was  not,  religious,  there  may 
be  conscientious  scruples  against  continued  cohabitation.  Opinion  upon  this  point 
seems,  however,  to  be  divided. 

'  See  Collins  v.  Voorhies,  47  N.  J.  Eq.  315. 


A  PROPOSED  UNIFORM  MARRIAGE  LAW.  557 

(8)  Records  —  The  bill  makes  careful  provision  for  the  record- 
ing of  licenses,  the  return  of  certificates,  etc.  A  system  of  state 
registration  is  likewise  established.  The  details  involve  no  ques- 
tion of  principle,  but  mere  practical  considerations  of  an  adminis- 
trative character.  The  securing  of  publicity  and  of  authentic 
proofs  is  one  of  the  main  objects,  and  will  be  one  of  the  chief  benefits, 
of  the  proposed  legislation.  Uniformity  is  here  of  particular  value. 
Complete  and  accurate  marriage  records  are  essential  to  a  reliable 
system  of  vital  statistics,  and  reHable  vital  statistics  are  more  and 
more  needed  with  the  expanding  fimctions  of  our  social  legislation.^ 

Ernst  Freund. 

University  of  Chicago. 


AN   ACT 


Relating  to  and  Regulating  Marriage  and  Marriage  Licenses;  and  to 
promote  Uniformity  between  the  States  in  reference  thereto. 

Section  I.  Be  it  enacted,  etc..  That  marriage  may  be  validly  con- 
tracted in  this  State  only  after  a  license  has  been  issued  therefor,  in  the 
manner  following: 

1.  Before  any  person  authorized  by  the  laws  of  this  State  to  cele- 
brate marriages  (and  hereinafter  designated  as  the  officiating  person), 
by  declaring  in  the  presence  of  at  least  two  competent  witnesses  other 
than  such  officiating  person,  that  they  take  each  other  as  husband  and 
wife;  or, 

2.  In  accordance  with  the  customs,  rules,  and  regulations  of  any 
Religious  Society,  Denomination,  or  Sect  to  which  either  of  the  parties 
may  belong,  by  declaring  in  the  presence  of  at  least  two  competent 
witnesses,  that  they  take  each  other  as  husband  and  wife. 

Sect.  II.    No  persons  shall  be  joined  in  marriage  within  this  State 

until  a  license  shall  have  been  obtained  for  that  purpose  from  the 

of  the in  which  one  of  the  parties  resides;  Provided,  that  if 

both  parties  be  non-residents  of  the  State,  such  licenses  may  be  ob- 
tained from  the of  the where  the  marriage 

ceremony  is  to  be  performed. 

Sect.  III.  Application  for  a  marriage  license  must  be  made  at 
least  five  days  before  the  Ucense  shall  be  issued;  Provided,  that  in  cases 
of  emergency,  or  extraordinary  circumstances,  the  Judge  of  the  Court 

•  The  text  of  the  more  important  sections  of  the  Act  follows. 
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having  Probate  Jurisdiction  may  authorize  the  license  to  be  issued  at 
any  time  before  the  expiration  of  said  five  days. 

Sect.  IV.    No  license  shall  be  issued  unless  both  of  the  contracting 

parties  shall  be  identified  to  the  satisfaction  of  the  proper , 

who  shall  further  require  of  the  parties,  either  separately  or  together, 
a  statement  under  oath  relative  to  the  legality  of  the  contemplated 
marriage,  the  date  of  same,  the  names,  relationship,  if  any,  age,  nation- 
ality, color,  residence,  and  occupation  of  the  parties,  the  names  of  the 
parents,  guardians,  or  curators  of  such  as  are  under  the  age  of  legal 
majority,  any  prior  marriage  or  marriages  of  the  parties,  or  either  of 
them,  and  the  manner  of  the  dissolution  thereof;    and  if  there  be  no 

legal  objection  thereto,  such shall  issue  a  Marriage  License  in 

the  form  hereinafter  prescribed.     Or,  the  parties  intending  marriage 

may,   either  separately  or  together,  appear  before  any    , 

piagistrate  or  justice  of  the  peace  of  the (whether  in  this 

or  any  other  State)  wherein  either  of  the  contracting  parties  resides,  or 
of  the where  the  marriage  is  to  be  performed,  who  shall  re- 
quire of  them  a  statement  under  oath  as  above  provided;  and  such 
statement,  having  been  duly  subscribed  and  sworn  to,  and  the  parties 

having  been  duly  identified,  shall  be  forwarded  to  the  proper , 

who,  if  satisfied  after  an  examination  thereof,  that  the  same  is  in  proper 
legal  form,  and  that  no  legal  objection  to  the  contemplated  marriage 
exists,  shall  issue  a  license  therefor.  i 

Sect.  V.  No  license  shall  be  issued  if  either  of  the  contracting  parties 
be  under  the  marriageable  age  of  consent  as  established  by  law.  If 
either  of  the  contracting  parties  be  between  the  marriageable  age  of 
consent  as  established  by  law,  and  the  age  of  legal  majority,  to  wit, 

between years  and years,  if  a  male,  and  between 

years  and years,  if  a  female,  no  license  shall  be  issued  without 

the  consent  of  his  or  her  parents,  guardian,  or  curator,  or  of  the  parent 
having  the  actual  care,  custody,  and  control  of  such  minor  or  minors, 

given  before  the under  oath,  or  certified  under  the  hand  of 

such  parents,  guardian  or  curator  as  aforesaid,  and  properly  verified  by 
affidavit  before  a  Notary  Public  or  other  official  authorized  by  law  to 
take  affidavits,  which  certificate  shall  be  filed  of  record  in  the  office  of 

said and  entered  by  him  on  the  Marriage  License  Docket 

before  issuing  said  license;  Provided,  that  if  there  be  no  guardian  or 
curator  of  either  or  both  of  such  minors,  or  if  there  be  no  competent 
person  having  the  actual  care,  custody,  and  control  of  such  minor  or 

minors,  then  the  Judge  of  the of  the  residence  of  the  minor 

having  Probate  Jurisdiction  may,  after  hearing,  upon  proper  cause 
shown,  make  an  order  allowing  the  marriage  of  such  minor  or  minors. 
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Sect.  VI.  Immediately  upon  entering  an  appKcation  for  a  license, 
the shall  post  in  his  office  a  notice  giving  the  names  and  resi- 
dences of  the  parties  applying  therefor,  and  the  date  of  the  application. 
Any  person  beUeving  that  the  statements  of  the  appHcation  are  false 
or  insufficient,  or  that  the  applicants  or  either  of  them  are  incompetent 
to  marry,  may  file  with  the  Court  having  Probate  Jurisdiction  in  the 
in  which  the  license  is  appUed  for,  a  petition  under  oath,  set- 
ting forth  the  grounds  of  objection  to  the  marriage,  and  asking  for  a 
rule  upon  the  parties  making  such  appUcation  to  show  cause  why  the 
license  should  not  be  refused.  Whereupon,  said  Court,  if  satisfied  that 
the  grounds  of  objection  are  prima  facie  valid,  shall  issue  a  rule  to  show 
cause  as  aforesaid,  returnable  as  the  Court  may  direct,  but  not  more  than 
ten  days  from  and  after  the  date  of  said  rule,  which  rule  shall  be  served 
forthwith  upon  the  applicants  for  such  Ucense,  and  upon  the  clerk  before 
whom  such  application  shall  have  been  made,  and  shall  operate  as  a 
stay  upon  the  issuance  of  the  license  until  further  ordered.  If,  upon 
hearing,  the  objections  be  sustained,  the  Court  shall  make  an  order 
refusing  the  Ucense;  the  costs  to  rest  in  the  discretion  of  the  Court; 
but  if  the  objections  be  overruled,  the  party  or  parties  filing  the  same 
shall  be  liable  for  all  costs  of  the  proceedings. 

Sects.  VII,  VIII,  and  IX  provide  for  penalties,  blank  forms,  and 
dockets. 

Sect.  X.  The  Ucense  shall  authorize  the  marriage  ceremony  to  be 
performed  in  any of  this  State,  excepting  that  where  both  par- 
ties are  non-residents  of  the  State,  the  ceremony  shaU  be  performed 

only  in  the in  which  the  Ucense  is  issued.    The  license  shall  be 

directed  "  to  any  person  authorized  by  the  law  of  this  State  to  solemnize 
marriage,"  and  shall  authorize  him  to  solemnize  marriage  between  the 
parties  therein  named,  at  any  time  not  more  than  one  year  from  and 
after  the  date  thereof.  If  the  marriage  is  to  be  solemnized  by  the  par- 
ties without  the  presence  of  an  officiating  person,  as  provided  by  para- 
graph two  of  Section  one  of  this  Act,  the  license  shall  be  directed  to  the 
parties  to  the  marriage.  If  either  of  the  parties  be  not  of  the  age  of 
legal  majority,  then  his  or  her  age  shaU  be  stated,  and  the  fact  of  the 
consent  of  his  or  her  parents,  guardian,  or  curator  shall  likewise  be  stated; 
and  if  either  of  said  parties  shall  have  been  theretofore  married,  then 
the  number  of  times  he  or  she  shall  have  been  previously  married,  and 
the  manner  in  which  the  prior  marriage  or  marriages  was  or  were  dis- 
solved, shall  be  stated.  The  officiating  person  shall  satisfy  himself  that 
the  parties  presenting  themselves  to  be  married  by  him  are  the  parties 
named  in  the  license;  and  if  he  knows  of  any  legal  impediment  to  such 
marriage,  he  shall  refuse  to  perform  the  ceremony.    The  issue  of  a  license 
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shall  not  be  deemed  to  remove  or  dispense  with  any  legal  disability, 
impediment  or  prohibition  rendering  marriage  between  the  parties 
illegal,  and  the  license  shall  contain  a  statement  to  that  effect. 

Sects.  XI  and  XII  give  the  form  of  marriage  licenses. 

Sect.  XIII.  The  license  shall  have  appended  to  it  three  certificates, 
numbered  to  correspond  with  the  Ucense,  (one  marked  "original,"  one 
marked  "dupUcate,"  and  one  marked  ''tripUcate,")  which  shall  be  in 
form  substantially  as  follows: 

[The  forms  are  omitted.] 

Sect.  XIV.  The  Marriage  Certificates  marked  "original"  and 
"duphcate,"  duly  signed,  shall  be  given  by  the  officiating  person  to  the 
persons  married  by  him;  and  the  certificate  marked  "tripHcate"  shall 
be  returned  by  such  officiating  person,  or,  in  the  case  of  a  marriage 
ceremony  performed  without  an  officiating  person,  then  by  the  parties 

to  the  marriage  contract,  or  either  of  them,  to  the who  issued 

the  Hcense,  within  thirty  days  after  the  date  of  said  marriage. 

Sect.  XV.  The  said  upon  receiving  such  tripUcate  cer- 
tificate, shall  immediately  enter  the  same  on  the  Docket  where  the 
Marriage  License  of  said  parties  is  recorded,  and  place  such  certificate 
on  file. 

Sects.  XVI-XXI  provide  for  penalties. 

Sect.  XXII.    A  copy  of  the  record  of  the  Marriage  License,  and 

Marriage  Certificate,  certified  under  the  hand  of  said and  the 

seal  of  the  court,  shall  be  received  iri  all  courts  of  this  State  as  prima 
facie  evidence  of  such  marriage  between  the  parties  therein  named. 

Sect.  XXIII.  All  marriages  hereafter  contracted  in  violation  of 
any  of  the  requirements  of  Section  I  of  this  Act  shall  be  null  and  void, 
(except  as  provided  in  Sections  XXIV  and  XXV  of  this  Act);  Pro- 
vided, that  the  parties  to  any  such  void  marriage  may,  at  any  time, 
validate  such  marriage  by  complying  with  the  requirements  of  this  Act, 
and  the  issue  thereof,  if  any,  shall  thereupon  become  legitimate,  as  pro- 
vided by  Section  XXVIII  of  this  Act. 

Sect.  XXIV.  No  marriage  hereafter  contracted  shall  be  void  by 
reason  of  want  of  authority  or  jurisdiction  in  the  officiating  person 
solemnizing  such  marriage,  if  the  marriage  is  in  other  respects  lawful, 
and  is  consummated  with  the  full  behef  on  the  part  of  the  persons 
so  married,  or  either  of  them,  that  they  have  been  lawfully  joined 
in  marriage. 

Sect.  XXV.  No  marriage  hereafter  contracted  shall  be  void  either 
by  reason  of  the  Ucense  having  been  issued  without  the  consent  of  the 

parents,  guardian,  or  curator  of  a  minor,  or  by  a not  having 

jurisdiction  to  issue  the  same,  or  by  reason  of  any  omission,  informaHty, 
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or  irregularity  of  form  in  the  application  for  the  license  or  in  the  license 
itself,  or  by  reason  of  the  incompetency  of  the  witnesses  to  such  mar- 
riage, or  because  the  marriage  may  have  been  solemnized  in  a 

other  than  the prescribed  in  Section  X  of  this  Act,  or  more 

than  one  year  after  the  date  of  the  Hcense,  if  the  marriage  is  in  other 
respects  lawful  and  is  consmnmated  with  the  full  belief  on  the  part  of 
the  persons  so  married,  or  either  of  them,  that  they  have  been  lawfully 
joined  in  marriage.  Where  a  marriage  has  been  celebrated  in  one  of  the 
forms  provided  for  in  Section  I  of  this  Act,  and  the  parties  thereto  have 
immediately  thereafter  assumed  the  habit  and  repute  of  husband  and 
wife,  and  have  continued  the  same  uninterruptedly  thereafter  for  the 
period  of  one  year,  or  until  the  death  of  either  of  them,  it  shall  not  be 
lawful  to  prove  that  a  Hcense  has  not  been  issued  as  required  by  this 
Act. 

Sect.  XXVI.  A  marriage  contracted  by  a  person  requiring  the 
consent  of  a  parent,  guardian,  or  curator,  without  such  consent,  shall 
be  voidable  upon  the  appKcation  of  such  person,  or  of  the  parent,  guar- 
dian, or  curator  of  such  person,  but  no  such  appUcation  shall  be  made 
after  the  party  requiring  consent  has  reached  the  age  of  legal  majority 
and  has  voluntarily  cohabited  with  the  other  party,  or  in  any  event 
more  than  one  year  after  such  party  has  reached  the  age  of  legal  majority; 
Provided,  that  no  such  marriage  shall  be  avoided  upon  the  application 
of  the  parent,  guardian,  or  curator,  imless  such  application  shall  be  made 
within  thirty  days  after  acquiring  knowledge  of  such  irregular  marriage. 
The  Court  may  refuse  to  grant  the  application  if  such  refusal  shall  appear 
to  be  advisable.  Any  Court  having  jurisdiction  to  grant  divorces  shall 
have  power  to  ann\il  a  marriage  as  provided  by  this  section.  But  the 
issue  of  such  marriage  shall  not  be  deemed  illegitimate. 

Sect.  XXVII.  If  a  person  during  the  Hfetime  of  a  husband  or  wife 
with  whom  the  marriage  is  in  force,  enters  into  a  subsequent  marriage 
contract  in  accordance  with  the  provisions  of  Section  I  of  this  Act,  and 
the  parties  thereto  live  together  thereafter  as  husband  and  wife,  and 
such  subsequent  marriage  contract  was  entered  into  by  one  of  the  par- 
ties in  good  faith,  in  the  full  belief  that  the  former  husband  or  wife  was 
dead,  or  that  the  former  marriage  had  been  annulled,  or  dissolved  by 
a  divorce,  or  without  knowledge  of  such  former  marriage,  they  shall, 
after  the  impediment  to  their  marriage  has  been  removed  by  the  death, 
or  divorce  of  the  other  party  to  such  former  marriage,  if  they  continue 
to  live  together  as  husband  and  wife  in  good  faith  on  the  part  of  one  of 
them,  be  held  to  have  been  legally  married  from  and  after  the  removal 
of  such  impediment,  and  the  issue  of  such  subsequent  marriage  shall  be 
considered  as  the  legitimate  issue  of  both  parents. 

36 
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Sect.  XXVIII.  In  any  and  every  case  where  the  father  and  mother 
of  an  illegitimate  child  or  children  shall  lawfully  intermarry,  such 
child  or  children  shall  thereby  become  legitimated,  and  enjoy  all  the 
rights  and  privileges  of  legitimacy  as  if  they  had  been  born  during  the 
wedlock  of  their  parents,  and  this  section  shall  be  taken  to  apply  to  all 
cases  prior  to  its  date,  as  well  as  those  subsequent  thereto;  Provided, 
that  no  estate  already  vested  shall  be  divested  by  this  Act. 

Sect.  XXIX.    The of  each shall,  on  or  before  the 

first  day  of  February  in  each  year,  make  return  to  the of  this 

State,  upon  suitable  blank  forms  to  be  provided  by  the  State,  of  a  state- 
ment of  all  Marriage  Licenses  issued  by  him  during  the  preceding 
calendar  year,  including  all  the  facts  required  to  be  ascertained  by  him 
upon  the  issuing  of  each  Ucense,  and  shall  also  make  return  of  a  state- 
ment of  all  Marriage  Certificates  which  shall  have  been  returned  to  him 

during  such  period,  and  upon  neglect  or  refusal  so  to  do,  such 

shall  forfeit  and  pay  the  sum  of  one  hundred  dollars  for  the  use  of  the 
proper.  .  .  . 

Sect.  XXX.  This  Act  shall  be  so  interpreted  and  construed  as  to 
effectuate  its  general  purpose  to  make  imiform  the  law  of  those  States 
which  enact  it. 

Sect.  XXXI.    Provides  for  fees.  .  .  . 

Sect.  XXXII.    Repealing  clause. 
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The  Federal  Corporation  Tax.  —  In  1909,  Congress  imposed  on 
every  corporation  organized  in,  or  doing  business  in,  any  state  of  the 
United  States,  a  special  excise  tax,  with  respect  to  doing  business,  equiva- 
lent to  one  per  centum  upon  its  entire  net  income  over  and  above  $5000.^ 
The  Supreme  Court  of  the  United  States  unanimously  upheld  the  con- 
stitutionality of  this  tax.  Flint  v.  Stone  Tracy  Co.,  U.  S.  Sup.  Ct., 
March  13,  1911.^ 

1  The  full  wording  of  this  part  of  the  statute  is:  "That  every  corporation,  joint 
stock  company  or  association  organized  for  profit  and  having  a  capital  stock  repre- 
sented by  shares,  and  every  insurance  company,  now  or  hereafter  organized  imder  the 
laws  of  the  United  States  or  of  any  state  or  territory  of  the  United  States  or  under 
the  acts  of  Congress  appUcable  to  Alaska  or  the  District  of  Coliunbia,  or  now  or  here- 
after organized  under  the  laws  of  any  foreign  country  and  engaged  in  business  in  any 
state  or  territory  of  the  United  States  or  in  Alaska  or  in  the  District  of  Columbia,  shall 
be  subject  to  pay  annually  a  special  excise  tax  with  respect  to  the  carrying  on  or  doing 
business  by  such  corporation,  joint  stock  company  or  association,  or  insurance  com- 
pany equivalent  to  one  per  centum  upon  the  entire  net  income  over  and  above  five 
thousand  dollars  received  by  it  from  all  sources  during  such  year,  exclusive  of  amounts 
received  by  it  as  dividends  upon  stock  of  other  corporations,  joint  stock  companies  or 
associations,  or  insurance  companies,  subject  to  the  tax  hereby  imposed;  or  if  organized 
under  the  laws  of  any  foreign  country,  upon  the  amount  of  net  income  over  and  above 
five  thousand  dollars  received  by  it  from  business  transacted  and  capital  invested 
within  the  United  States  and  its  territories,  Alaska  and  the  District  of  Columbia 
during  such  year,  exclusive  of  amounts  so  received  by  it  as  dividends  upon  stock  of 
other  corporations,  joint  stock  companies  or  associations,  or  insurance  companies,  sub- 
ject to  the  tax  hereby  imposed."    U.  S.  St.,  1909,  ch.  6,  §  38. 

2  Fifteen  cases  were  decided  under  this  opinion.  On  the  same  day  the  court  held 
that  trusts  not  organized  under  statutes  but  recognized  at  common  law  were  not 
within  the  act,  Eliot  v.  Freeman,  U.  S.  Sup.  Ct.,  March  13,  1911,  and  that  a  corpora- 


564  HARVARD  LAW  REVIEW. 

The  strongest  argument  against  the  tax  was  that  it  is  a  direct  tax, 
and,  not  being  "apportioned  among  the  several  states  .  .  .  according  to 
their  respective  numbers,"  it  contravenes  Art.  I,  §  2,  of  the  Constitu- 
tion. No  definition  of  ''direct  tax"  has  yet  been  generally  accepted.' 
Capitation  taxes*  and  taxes  on  land  are  unquestionably  direct;^  but 
the  Supreme  Court  has  never  considered  as  direct,  taxes  on  privileges 
and  transactions,®  which  class  includes  excise  taxes.^  In  1895,  it  laid 
down  the  doctrine  that  a  tax  on  the  income  from  land  and  on  the  income 
from  personal  property  amounts  to  a  tax  on  the  land  and  personal 
property  itself,  and  is  direct.*  Both  before  and  since  this  decision, 
however,  the  court  has  consistently  held  that  the  fact  that  a  tax  is 
measured  by  income  from  property  does  not  make  it  direct.^  The  dis- 
tinction seems  a  strange  one,^"  but  it  is  at  least  well-defined;  the  test 
is  whether  the  tax  is  imposed  on  property  solely  because  of  its  owner- 
ship." Although  the  mere  declaration  in  a  statute  that  a  tax  is  an  ex- 
cise does  not  make  it  so,^^  the  holdings  of  the  Supreme  Court  make 
practically  everything  turn  on  the  object  expressed,  rather  than  the 
mode  of  measurement.^'  And  the  measure  of  a  tax  may  be  property 
which  is  itself  non-taxable.^* 

The  second  great  objection  made  to  the  statute  was  that  it  taxes 
franchises  created  not  by  the  United  States  but  by  the  states.  The 
Constitution  gives  Congress  power  to  lay  and  collect  excises ;  ^^  if  affirma- 
tive justification  were  needed  for  the  power  to  levy  this  kind  of  an  excise 
it  could  be  found  in  the  facts  that  the  federal  government  does  give  state- 
created  corporations  the  benefit  of  its  protection,^®  and  that  its  revenue 
must  be  obtained  from  the  same  territory,  property,  and  activities  which 

tion  wnose  sole  function  is  to  hold  title  to  land,  and  to  distribute  its  rentals,  is  not 
doing  business  within  the  meaning  of  the  act,  Zonne  v.  Minneapolis  Syndicate,  U.  S. 
Sup.  Ct.,  March  13,  1911. 

3  See  20  Harv.  L.  Rev.  280;  24  ii.  31;  2  Thayer,  Cases  on  Constitutionai, 
Law,  note,  1325-1327. 

*  U.  S.  Const.,  Art.  I,  §  9,  contains  the  language,  "No  capitation  or  other  direct 
tax." 

8  See  Veazie  Bank  v.  Fenno,  8  Wall.  (U.  S.)  533,  544;  Judson,  Taxation,  648. 

*  See  Hylton  v.  United  States,  3  Dall.  (U.  S.)  171;  Spreckels  Sugar  Refining  Co.  v. 
McClain,  192  U.  S.  397. 

^  For  definitions  of  "excise"  see  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S. 
429,  592;  CooLEY,  Constitutional  Limitations,  7  ed.,  680.  And  for  a  list  of  taxes 
upheld  by  the  Supreme  Court  as  excises,  see  Gray,  Limitations  of  Taxing  Power, 

352. 

*  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  601.  Probably  taxes  on  incomes 
from  sources  other  than  real  or  personal  property  would  not  be  direct.  See  Judson, 
Taxation,  652. 

9  Springer  v.  United  States,  102  U.  S.  586;  Knowlton  v.  Moore,  178  U.  S.  41; 
Spreckels  Sugar  Refining  Co.  v.  McClain,  supra. 

1"  See  9  Harv.  L.  Rev.  207;   20  id.  280. 

"  See  Knowlton  v.  Moore,  supra,  41,  81,  82. 

^  See  Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v.  Texas,  210  U.  S.  217;  West- 
em  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  i. 

"  See  Bank  Tax  Case,  2  Wall.  (U.  S.)  200;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594;  Spreckels  Sugar  Refining  Co.  v.  McClain,  supra. 

"  Maine  v.  Grand  Trunk  Ry.,  142  U.  S.  217;  Plummer  v.  Coler,  178  U.  S.  115. 

«  U.  S.  Const.,  Art.  I,  §  8. 

**  One  of  the  federal  Circuit  Courts  recently  resorted  to  this  sort  of  argument  to 
sustain  another  form  of  excise  tax.  United  States  v.  Billings,  44  N.  Y.  L.  J.  2593, 
2594- 
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the  states  tax.^^  But  it  is  enough  that  there  is  no  express  constitutional 
limitation  on  this  sort  of  thing.^^  The  only  implied  restriction  is  that 
the  federal  government  shall  not  cripple  a  state  in  the  exercise  of  its 
governmental  functions;  ^^  but  corporations,  even  so-called  pubhc  ser- 
vice companies,  are  not  actual  agencies  of  the  state.  Even  if  Congress 
by  taxation  virtually  destroyed  such  state  franchises,  the  courts  could 
give  no  remedy.^" 

Another  objection  considered  in  the  principal  case  was  that  the  dis- 
tinction between  a  business  carried  on  by  a  corporation  and  one  carried 
on  by  a  partnership  or  individual  violated  the  constitutional  provision  ^^ 
that  ''all  excises  .  .  .  shall  be  uniform  throughout  the  United  States." 
This  clause,  however,  demands  only  geographical  uniformity;  ^  and, 
moreover,  the  difference  between  corporations  and  partnerships  is  a 
substantial  one.^  The  various  other  objections  the  court  dismissed 
with  little  difficulty .24 

In  summary,  it  may  be  said  that  the  case  of  Flint  v.  Stone  Tracy  Co. 
is  important  for  two  reasons:  it  settles  a  question  of  vast  importance  to 
business  interests  throughout  the  whole  country,  and  to  the  federal, 
and  incidentally  to  the  state,  revenue;  and  it  estabHshes  firmly  the 
distinction  between  a  tax  on  income  from  property  and  a  tax  on  a  privi- 
lege measured  by  that  income.  But  as  each  link  in  the  chain  of  reason- 
ing necessary  to  support  the  tax  had  previously  been  decided  by  the 
Supreme  Court,  it  forms  no  notable  addition  to  the  constitutional  his- 
tory of  taxation. 


Waiver  of  Stockholders'  Liability.  — In  a  recent  case  the  plain- 
tiff, relying  on  the  representation  that  the  shares  of  corporate  stock 
had  been  fully  paid  for,  purchased  bonds  of  the  corporation,  each  bond 
containing  a  waiver  of  all  remedies  against  the  stockholders.  The  stock 
had  in  fact  been  paid  for  with  land  accepted  at  a  gross  overvaluation; 
and,  upon  the  corporation's  becoming  insolvent,  this  action  was  brought 
to  recover  the  balance  due  on  the  shares.  The  court  held  the  share- 
holders liable  since  the  waiver  was  not  intended  to  include  any  right 
arising  from  misrepresentation.  Downer  v.  Union  Land  Co.,  129  N.  W.. 
777  (Minn.).  By  the  better  authority  a  person  dealing  with  a  corpora- 
tion may  by  express  agreement  waive  a  constitutional  or  statutory  ha- 
bihty  of  the  stockholders  and  agree  to  look  only  to  the  corporation  and 

"  This  was  pointed  out  by  the  court  in  the  principal  case. 

**  See  Gray,  Limitations  of  Taxing  Power,  345. 

1^  See  South  Carolina  v.  United  States,  199  U.  S.  437,  461. 

*"  But  cf.  Flaherty  :;.  Hanson,  215  U.  S.  515. 

»  U.  S.  Const.,  Art.  I,  §  8. 

^  Knowlton  v.  Moore,  supra. 

^  See  Flint  v.  Stone  Tracy  Co.,  supra,  563. 

^  The  other  objections  were,  in  brief,  as  follows:  that  the  bill  did  not  originate  in 
the  House  of  Representatives;  that  the  method  of  measuring  the  tax  is  arbitrary; 
that  the  $5000  limit  is  arbitrary;  that  the  exception  of  certain  associations  is  arbi- 
trary; that  the  details  of  deducting  interest  pajonents  by  banks  are  arbitrary;  and 
that  the  provision  regarding  tax  returns  involves  unreasonable  searches  and  seizures. 
The  court  declined  to  consider  the  objection  that  foreign  corporations,  doing  a  local 
business  in  a  state,  are  not  within  the  control  of  Congress  for  taxing  purposes,  as  no 
such  case  was  presented  in  the  record. 
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its  property  for  the  payment  of  his  debt.^  But  it  is  a  general  principle 
of  the  law  of  waiver  that  there  must  be  the  intentional  relinquishment 
of  a  known  right;  in  other  words,  there  must  be  knowledge  of  all  the 
facts  and  circumstances  attending  the  creation  of  the  right  alleged  to 
have  been  waived.^  The  Uability  in  this  case  is  based  not  on  a  statutory 
provision  but  on  a  misrepresentation  of  fact  in  stating  the  amount  of 
capital  to  be  greater  than  it  was.^  And  as  this  circumstance  was  wholly 
unknown  to  the  plaintiff,  the  court  in  arriving  at  its  decision  merely 
applied  the  general  principle  of  waiver  in  construing  the  agreement, 
and  held  such  right  not  to  have  been  within  the  contemplation  of  the 
parties  and  therefore  not  included  in  the  waiver. 

An  interesting  question  is  left  unsettled,  as  to  whether  there  may  be 
express  provision  against  such  liability.  While  the  defense  of  fraud  in 
a  contract  may  be  waived  subsequently  to  its  discovery  by  the  defrauded 
person,*  a  stipulation  in  the  original  contract  waiving  that  defense  is 
generally  held  invalid,  either  on  the  ground  that  the  waiver  being  part 
of  the  fraudulently  obtained  contract  was  itself  obtained  by  fraud  and 
is  therefore  invaHd,  or  because  public  policy  forbids  such  agreements.^ 
This  rule  has  not  been  universally  followed,''  especially  in  the  case  of 
incontestability  clauses  in  insurance  policies."  A  waiver  of  any  right  of 
action  arising  out  of  the  contract  would  necessarily  be  governed  by  the 
same  principles  as  a  waiver  of  a  defense  to  an  action  on  the  contract. 
Where  an  agreement  provided  that  the  plaintiff  must  verify  all  repre- 
sentations for  himself  and  not  rely  on  their  accuracy,  it  was  construed 
to  mean  an  assumption  by  him  of  the  risk  of  honest  mistakes  but  not  of 
fraud,  ^  and  a  similar  interpretation  would  be  placed  on  a  provision  re- 
ferring to  a  particular  representation.  An  express  stipulation  in  the  bond 
to  the  effect  that  the  bondholder  has  in  no  way  reHed  on  any  representa- 
tion that  the  stock  has  been  paid  in  full  should  be  held  valid  since  it 
takes  effect  not  as  a  waiver  of  an  existing  right  of  action  but  as  showing 

reliance  on  the  representation  and  hence  no  fraud  in  the  transaction. 
But  the  courts  would  be  very  astute  in  ferreting  out  some  fraud  as  a 
ground  for  setting  the  contract  aside,  and  would  be  especially  inclined 
to  do  so  if  not  clearly  shown  that  the  bondholder  had  actual  notice  of 
the  stipulation.^  In . jurisdictions  where  the  stockholders'  liability  in 
"such  cases  is  based  on  the  "trust  fund"  theory, ^"^  no  difficulty  would 
arise  where  the  bondholder  actually  knew  of  the  stipulation,  since  a 
right  in  the  trust  fund  may  be  released  and  a  sufficient  consideration 
for  the  release  is  found  in  the  issuing  of  the  bond  to  him. 

^  Bush  V.  Robinson,  95  Ky.  492.  Contra,  Kreisser  v.  Ashtabula  Gas  Light  Co.,  24 
Oh.  Cir.  Ct.  Rep.  313. 

^  Fairview  R.  Co.  v.  Spillman,  23  Or.  587,  592. 

'  Hospes  V.  Northwestern  Mfg.  Co.,  48  Minn.  174,  197. 

*  Wheeler  :;.  McNeil,  loi  Fed;  685. 

*  Bridger  v.  Goldsmith,  143  N.  Y.  424. 

^  For  example,  in  the  case  of  building  contracts  where  provision  is  made  that  the 
architect's  certificate  cannot  be  set  aside  on  grounds  of  fraud  or  collusion.  Tullis  v. 
Jacson,  [1892]  3  Ch.  441.    Contra,  Redmond  v.  Wjmne,  13  N.  S.  W.  L.  Rep.  39. 

^  See  24  Harv.  L.  Rev.  53. 

*  Pearson  v.  Dublin  Corporation,  [1907]  A.  C.  351. 

*  See  Greenwood  v.  Leather  Shod  Wheel  Co.,  [1900]  i  Ch.  421,  437. 

1"  See  20  Harv.  L.  Rev.  401.    This  theory  is  that  the  corporation  holds  in  trust  for 
its  creditors  any  right  against  shareholders  for  amounts  due  on  their  stock. 
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Jurisdiction  over  Movable  Property  Brought  into  a  State 
Without  the  Owner's  Consent.  —  In  spite  of  frequent  repetitions  of 
the  statement,  especially  in  the  earlier  authorities,  that  rights  in  movable 
property  depend  on  the  law  of  the  owner's  domicile,^  the  rule  now  seems 
to  be  that,  at  least  in  so  far  as  they  are  affected  by  transactions  inter 
vivos,  it  is  the  law  of  the  situs  which  governs.^  Undoubtedly  the  basis 
for  the  rule  is  found  in  the  complete  power  of  the  state  throughout  its 
own  territory,  so  that  any  sound  exception  made  to  it  must  rest  on  an 
examination  of  that  principle.  Although  it  has  often  been  asserted  that 
all  property  within  a  certain  territory  is  absolutely  subject  to  the  con- 
trol of  its  sovereign,^  it  does  not  necessarily  follow  that  the  sovereign 
has  absolute  control  over  the  rights  of  the  former  owner  of  such  prop- 
erty. Whenever  property  is  in  the  territory  of  a  state  with  the  consent 
of  the  owner,  the  state  has  power,  not  only  over  its  physical  disposition, 
but  also  over  the  owner's  title,  which  he  has  impliedly  subjected  to  the 
control  of  the  state  by  placing  his  property  under  its  protection.^  This 
justifies  the  supremacy  of  the  law  of  the  situs  in  the  great  mass  of  cases, 
but  it  is  not  a  necessary  conception  that  rights  in  property  are  entirely 
dependent  on  its  physical  control,  even  by  a  sovereign;  the  contrary 
assertion  would  imply  that  national  power  was  based  rather  on  brutum 
fulmen  than  on  justice  or  law.  Although  a  state  can  control  the  posses- 
sion of  property  brought  within  it  without  the  consent  of  its  owner,  it  is 
submitted  that,  since  he  has  not  subjected  his  title  to  its  control,  it  has 
no  power  to  affect  title,^  unless  it  has  personal  jurisdiction  over  him. 

Although,  because  of  the  infrequency  with  which  such  situations 
arise,  the  cases  in  point  are  necessarily  few,  what  authority  there  is  seems 
to  be  consistent  with  the  view  here  advanced.  Thus  it  has  been  ex- 
pressly held  that  where  property  is  transferred  in  a  manner  which  passes 
a  good  title  by  the  law  of  the  situs,  but  not  by  the  law  of  the  state  where 
the  owner  is  domiciled  and  from  which  the  property  was  taken  without 
his  consent,  if  it  is  brought  back  to  that  state  he  can  successfully  assert 
his  title  to  it.^  In  apparent  recognition  of  this  doctrine,  it  has  also  been 
held  that  an  attachment,  levied  in  a  state  where  the  property  was  brought 
without  the  owner's  consent,  will  be  dissolved.  Houghton  v.  May,  17 
Ont.  W.  Rep.  750  (High  Ct.,  Dec.  15,  iqio).^ 

1  See  Ames  Iron  Works  v.  Warren,  76  Ind.  512;  Story,  Conflict  of  Laws,  §  376 
et  seq. 

''Green  v.  Van  Buskirk,  5  Wall.  (U.  S.)  307;  7  Wall.  (U.  S.)  139;  Castrique  v. 
Imrie,  L.  R.  4  H.  L.  414,  429.    See  Wharton,  Conflict  of  Laws,  §  297  et  seq. 

^  See  Story,  Conflict  of  Laws,  §  390;  Dicey,  Conflict  of  Laws,  378. 

*  But  this  power  is  not  always  exercised.  See  The  Belgenland,  114  U.  S.  355.  The 
exemption  from  jurisdiction  of  warships,  ambassadors,  etc.,  seems  to  be  based  on 
reciprocal  forbearance.  See  The  Schooner  Exchange  v.  M'Faddon,  7  Cranch  (U.  S.) 
116,  136;  Halleck,  International  Law,  230;  24  Harv.  L.  Rev.  489. 

^  Somewhat  analogous  is  the  rule  that  a  creditor  carmot  be  deprived  of  his  right 
by  the  debtor's  discharge  in  insolvency,  given  by  a  state  in  which  the  creditor  is  not 
domiciled,  and  to  whose  jurisdiction  he  has  not  submitted.  Baldwin  v.  Hale,  i  Wall. 
(U.  S.)  223;  Felch  V.  Bugbee,  48  Me.  9.  Similarly,  on  principle,  there  should  be  no 
jurisdiction  for  garnishment  unless  the  state  has  jurisdiction  over  both  the  debtor  and 
creditor.    See  23  Harv.  L.  Rev.  134. 

«  Edgerly  v.  Bush,  81  N.  Y.  199;  Wylie  v.  Speyer,  62  How.  Prac.  (N.  Y.)  107.  See 
Todd  V.  Armour,  19  Sc.  L.  R.  656. 

^  See  Powell  v.  McKee,  4  La.  Ann.  108;  Deyo  v.  Jennison,  10  Allen  (Mass.)  410; 
Timmons  v.  Garrison,  4  Humph.  (Tenn.)  148.    The  authority  of  most  of  these  cases 
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Aside  from  a  few  dicta,^  the  decisions  apparently  opposed  to  this  view 
are  distinguishable.  A  state  may  try  a  person  criminally  for  a  violation 
of  its  laws,  though  he  was  illegally  and  against  his  will  brought  within 
its  jurisdiction  from  another  state,  unless  that  state  objects  on  the 
ground  of  some  treaty  right.  ^  Here,  however,  though  there  might  be 
some  question  whether  the  court  ought  to  take  jurisdiction,^"  there  can 
be  no  doubt  that  the  sovereign  has  complete  power  over  the  person  of 
the  defendant,  and  that  by  violating  its  laws  he  has  subjected  himself 
to  the  risk  of  punishment  in  such  a  contingency.  It  is  more  difficult 
consistently  to  explain  the  well-recognized  power  of  prize  courts  to  pass 
title  to  captured  vessels  good  against  the  whole  world. ^^  But  on  theory 
it  would  seem  that  when  a  vessel  is  sent  to  sea  in  time  of  war,  its  owner 
takes  the  risk  of  its  capture,  and  in  that  case,  for  his  own  protection,  im- 
pliedly submits  the  determination  of  his  rights  to  a  court  which  is  recog- 
nized by  the  law  of  nations  to  have  jurisdiction. ^^ 


Corporate  Suretyship  as  a  Branch  of  Insurance.  —  The  advent 
of  the  modern  surety  company  has  produced  a  series  of  decisions  in 
which  it  has  been  repeatedly  asserted  that  contracts  entered  into  by 
these  corporations  for  the  purposes  of  gain  are  to  be  regarded  as  insur- 
ance policies,  and  governed  by  the  law  appHcable  thereto,  rather  than 
by  the  specialized  body  of  doctrine  embraced  in  the  law  of  suretyship  and 
guaranty.^  In  view  of  the  comparatively  recent  origin  of  this  business, 
the  decisions  are  few  which  show  more  than  a  general  tendency  to  treat 
the  bond  or  policy  of  a  surety  company  as  subject  to  different  rules  than 
those  governing  the  contract  of  a  private  surety.  Yet  in  several  im- 
portant respects  this  tendency  is  very  marked. 

Of  growing  significance  are  the  decisions  that  surety  companies  must 
comply  with  the  insurance  laws  governing  incorporation  ^  and  the  right 
to  do  business.^  Similarly,  the  right  of  a  corporate  surety  to  make  its 
own  contract  is  abridged  by  enactments  declaring  that  no  breach  of 

is  weakened  by  the  fact  that  the  creditor  is  usually  instrumental  in  getting  the  prop- 
erty into  the  jurisdiction,  so  that  the  general  rule  would  apply,  that  an  attachment 
based  on  possession  illegally  obtained  is  void.  See  Ilsley  v.  Nichols,  12  Pick.  (Mass.) 
270;  Closson  V.  Morrison,  47  N.  H.  482. 

*  See  Cammell  v.  Sewell,  5  H.  &  N.  728;  Alcock  v.  Smith,  [1892]  i  Ch.  238,  267. 
'  Pettibone  v.  Nichols,  203  U.  S.  192;  Ex  parte  Scott,  9  B.  &  C.  446. 

1"  Where  the  defendant  is  enticed  into  the  state  by  fraud  so  as  to  be  served  with 
process  in  a  civil  proceeding,  the  court  will  not  take  jurisdiction.  State  v.  Yauger,  29 
N.  J.  L.  384.  As  to  privilege  of  non-resident  parties  and  witnesses  from  service  of 
process,  see  23  Harv.  L.  Rev.  474. 

"  See  Hughes  v.  Cornelius,  2  Show.  232;  The  Richmond  v.  United  States,  9  Cranch 
(U.  S.)  102;  Grant  v.  M'Lachlin,  4  Johns.  (N.  Y.)  34. 

"  A  vessel  in  port  in  time  of  peace  is  generally  there  with  the  owner's  consent,  so 
there  is  no  difficulty  in  supporting  the  ordinary  doctrine  of  admiralty  jurisdiction. 
But  in  an  international  reference  it  was  decided,  in  accord  with  the  theory  of  this 
note,  that  where  a  vessel  was  taken  to  Nassau  by  a  mutinous  crew  against  the  owner's 
consent,  there  was  no  jurisdiction  to  free  the  slaves  on  board.  See  Wheaton,  Inter- 
national Law,  6  ed.,  cxxxi  (The  Creole). 

1  See  Bank  of  Tarboro  v.  Fidelity  &  Deposit  Co.,  128  N.  C.  366;  American 
Surety  Co.  v.  Pauly,  170  U.  S.  133. 

*  People  V.  Rose,  174  111.  310. 

»  Claflin  V.  U.  S.  Credit  System  Co.,  165  Mass.  501. 
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warranty  shall  render  an  insurance  policy  void  unless  the  fact  war- 
ranted be  material.*  On  the  other  hand,  it  is  well  settled  that  there 
must  be  actual  fraud  to  render  the  contract  of  a  private  surety  voidable 
for  concealment  or  misrepresentation;  ^  but  a  contract  of  guaranty  in- 
surance is  one  of  the  greatest  good  faith,  and  is  rendered  voidable  by 
an  innocent  non-disclosure  or  misrepresentation.* 

A  further  distinction  has  been  made  between  the  obHgation  of  a  cor- 
porate and  private  surety.  The  latter  is  a  favorite  of  the  law  and  his 
contract  is  strictissimi  juris.  The  sHghtest  alteration  of  his  principal's 
obligation  or  duties,  whether  for  better  or  for  worse,  will  discharge  him 
from  all  liabiHty.^  Yet,  though  the  contract  of  a  surety  company  be  in 
form  and  substance  the  same  as  that  of  a  private  surety,  it  may  not 
avail  itself  of  this  defense,^  unless  there  be  a  considerable  change  or 
substitution  in  the  principal's  contract.*  However  just  this  result  may 
be,  the  reasoning  of  many  courts  does  not  put  the  matter  on  a  satisfac- 
tory basis.  It  is  said  that  this  is  a  contract  of  insurance  and  must  be 
construed  strictly  against  the  insurer,  that  the  purpose  of  the  agree- 
ment, namely  indemnity  to  the  insured,  may  be  carried  out:  hence  the 
rule  of  strictissimi  juris  would  defeat  the  object  of  the  policy.^"  To  this 
effect  is  the  recent  case  of  Hormel  &"  Co.  v.  American  Bonding  Co.,  128 
N.  W.  12  (Minn.). 

The  objection  to  this  reasoning  is  that  the  rule  of  strictissimi  juris  is 
not  a  rule  of  construction.^^  The  contract  of  a  private  surety,  like  that 
of  an  insurer,  is  to  be  construed  strictly  against  the  surety,  as  he  is  the 
author  of  the  language.^^  But,  when  the  meaning  of  the  language  is 
once  ascertained,  the  private  surety  is  entitled  to  stand  on  the  letter  of 
his  contract."  It  is  submitted  that  contracts  of  guaranty  entered  into 
by  a  corporation  for  the  purpose  of  gain  are  as  much  contracts  of  surety- 
ship as  insurance.  It  is  common  ground.  But  the  public  demand  that 
these  contracts  be  enforced  has  rendered  inevitable  a  Hne  of  cases  which, 
in  effect,  decide  that  this  portion  of  suretyship  law  is  not  applicable  to 
the  contracts  of  surety  companies.^*  This  reasoning  is,  moreover,  con- 
sistent with  those  cases  in  which  the  surety  escapes  liability  because  the 
contract  or  duties  of  the  principal  have  been  so  far  altered  that,  to  use  in- 
surance terms,  the  breach  thereof  is  no  longer  a  "peril"  insured  against.^^ 

*  Champion  Ice  Mfg.  &  Cold  Storage  Co.  v.  American  Bonding  &  Trust  Co.,  151 
Ky.  863;  Village  of  London  West  v.  London  Guarantee  &  Accident  Co.,  26  Ont.  520. 

"  The  North  British  Ins.  Co.  v.  Lloyd,  10  Exch.  523;  Ham  v.  Greve,  34  Ind.  18. 

*  U.  S.  Fidelity  &  Guaranty  Co.  i;.  First  Nat.  Bank  of  Dxmdee,  233  111.  475.  Contra, 
Byrne  v.  Muzio,  8  L.  R.  Ir.  396. 

'  Page  V.  Krekey,  137  N.  Y.  307;  Daube  v.  Phila.  &  Reading  Coal  &  Iron  Co.,  77 
Fed.  713;  Erickson  v.  Brandt,  53  Minn.  10. 

*  Walker  v.  Holtzclaw,  57  S.  C.  459;  American  Bonding  Co.  v.  City  of  Ottumwa, 
137  Fed.  572;  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S.  416. 

8  Sun  Life  Ins.  Co.  v.  U.  S.  Fidelity  &  Guaranty  Co.,  130  N.  C.  129.  If  the  bond 
in  terms  covers  any  employment  in  which  the  principal  may  serve,  a  change  in  the 
principal  contract  will  not  release  the  surety.  Fidelity  &  Casualty  Co.  v.  The  Gate 
City  Nat.  Bank,  97  Ga.  634. 

1"  See  Guaranty  Co.  v.  Pressed  Brick  Co.,  supra. 

"  Gamble  v.  Cuneo,  21  N.  Y.  App.  Div.  413.    See  3  Kent,  Comm.  124. 

^  Rindge  v.  Judson,  24  N.  Y.  64;  Hargreave  v.  Smee,  6  Bing.  244. 

"  Allison  V.  Rutledge,  5  Yerg.  (Tenn.)  193;  Smith  v.  Montgomery,  3  Tex.  199. 

"  See  19  Green  Bag,  613. 

"  Sun  Life  Ins.  Co.  v.  U.  S.  Fidelity  &  Guaranty  Co.,  supra. 
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The  Application  of  the  Privilege  Against  Self-incrimination 
TO  Compulsory  Statements  Out  of  Court.  —  In  a  recent  New  York 
case  a  statute  requiring  an  operator  of  an  automobile,  who  does  damage 
to  persons  or  property,  to  report  to  the  police  his  name,  address,  and 
license  number  and  the  fact  of  the  injury,^  was  held  unconstitutional  as 
violating  the  provision  that  no  one  shall  "be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself."  People  v.  Rosenheimer,  44  N.  Y. 
L.  J.  1629  (Ct.  Gen.  Sess.,  N.  Y.  County,  Jan.  191 1). 

The  scope  of  such  constitutional  provisions  as  the  above  which,  with 
varying  language,  exist  in  nearly  every  state,  must  be  taken  as  neither 
greater  nor  less  than  that  of  the  common-law  privilege  against  self- 
incrimination.^  Thus  interpreted,  the  constitutional  protection  extends 
at  least  to  every  form  of  judicial  proceeding.  Thus  it  has  been  applied 
to  proceedings  before  grand  juries,^  to  examinations  before  legislative 
investigating  committees,'*  and  to  civil  cases.*  If  the  question  is  one 
the  answer  to  which  may  incriminate,  the  nature  of  the  tribunal  in 
which  it  is  asked  is  immaterial.  It  has  been  said,  however,  that  "the 
privilege  covers  only  statements  made  in  court  under  process  as  a  wit- 
ness." ^  But  it  may  well  be  doubted  whether  it  is  so  limited.  It  would 
seem,  for  example,  that  a  statute  requiring  a  man  in  the  position  of  the 
defendant  in  the  principal  case  to  describe  the  particulars  of  the  occur- 
rence would  violate  the  purpose  of  the  privilege. 

Assuming,  then,  that  the  privilege  may  extend  to  proceedings  out  of 
court,  is  it  infringed  by  the  provisions  of  this  statute?  Statutes  requir- 
ing druggists  in  prohibition  districts  to  make  pubUc  records  or  weekly 
sworn  statements  of  their  sales  of  liquor,  and  the  purposes  thereof,  have 
been  upheld,  and  these  records  used  in  prosecutions  for  illegal  sales. ^ 
The  privilege  is  not  to  be  so  extended  as  to  nullify  any  requirement  that 
a  man  do  an  act  which  may  by  possibiUty  incriminate  him.^  And  there 
seems  to  be  no  bright  line  between  requirements  which  do  not  and  those 
which  do  violate  the  privilege.  It  must  be  purely  a  question  of  degree. 
On  principle,  however,  it  would  seem  that  the  test  should  be  whether 
a  primary  object  or  effect  of  the  requirement  is  to  secure  evidence  for  a 
criminal  prosecution..     The  primary  object  and  effect  of  the  liquor 

1  The  full  wording  of  the  statutory  provision  is  as  follows:  "Any  person  operating 
a  motor  vehicle  who,  knowing  that  injury  has  been  caused  to  a  person  or  property, 
due  to  the  culpability  of  said  operator  or  to  accident,  leaves  the  place  of  said  injury  or 
accident  without  stopping  and  giving  his  name,  residence,  including  street  and  street 
number,  and  operator's  license  number  to  the  injured  party,  or  to  a  police  officer,  or 
in  case  no  police  officer  is  in  the  vicinity  of  the  place  of  said  injury  or  accident,  then 
reporting  the  same  to  the  nearest  police  station  or  judicial  officer,  shall  be  guilty  of  a 
felony."    N.  Y.  Laws  of  1910,  ch.  374,  sec.  290,  subdiv.  3. 

2  See  Counselman  v.  Hitchcock,  142  U.  S.  547,  584;  3  Wigmore,  Evidence, 
§  2252. 

'  Counselman  v.  Hitchcock,  supra;  People  v.  Argo,  237  111.  173. 

*  Emery's  Case,  107  Mass.  172. 

'  Wilkins  v.  Malone,  14  Ind.  153;  Ex  parte  Senior,  37  Fla.  i;  Kellogg  v.  Sowerby, 
32  N.  Y.  Misc.  327. 

'  3  Wigmore,  Evidence,  §  2266. 

^  State  V.  Henwood,  123  Mich.  317;  State  v.  Davis,  69  S.  E.  639  (W.  Va.);  State  ex 
rel.  McClory  v.  Donovan,  10  N.  D.  203;  State  v.  Davis,  108  Mo.  666. 

*  In  addition  to  the  liquor  license  cases,  supra,  a  statute  requiring  operators  of  au- 
tomobiles to  display  their  license  numbers  in  plain  sight  has  been  upheld.  People  v. 
Schneider,  139  Mich.  673. 
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statutes  mentioned  above  seems  to  be  to  regulate  sales  of  liquor,  and  to 
prevent,  rather  than  to  detect,  abuses  of  the  druggist's  license.  The 
fact  that  an  incidental  result  may  be  to  obtain  evidence  of  illegal  sales 
does  not  make  the  statute  void.  On  the  other  hand,  a  statute,  com- 
pelHng  an  examination  of  brokers'  books  with  a  view  to  ascertaining 
whether  or  not  taxes  had  been  paid,  was,  it  would  seem  properly,  held 
imconstitutional.^  And  so  in  the  principal  case,  a  primary  effect,  if  not 
a  primary  object,  of  the  requirement  is  to  compel  the  acknowledgment 
of  facts  which  are  likely  to  be  the  basis  of  a  prosecution.  While  courts 
should  guard  against  extending  the  privilege  against  self-incrimination, 
they  are  bound  to  recognize  its  existence,  and  it  would  seem  that  the 
statute  in  question  was  properly  held  unconstitutional. 

It  has  been  suggested  that  when  the  defendant  takes  out  his  license, 
he  voluntarily  assumes  the  obligation  to  give  this  information.^"  This 
argument  can  of  course  only  apply  where  the  license  is  obtained  after 
the  passage  of  the  statute.  And,  even  then,  it  is  a  mooted  question  how 
far  the  obtaining  of  licenses  may  be  conditioned  upon  waiver  of  con- 
stitutional rights.  Decisions  as  to  the  validity  of  conditions  imposed 
by  states  upon  foreign  corporations  seeking  to  do  intrastate  business 
furnish  an  interesting  analogy.^^ 


Statutory  Restrictions  on  Warranties  in  Insurance  Policies.  — 
In  several  of  our  states,  statutes  have  been  enacted,  which  limit  the  effect 
of  untrue  statements  made  in  negotiating  an  insurance  policy.  These 
statutes  provide  that  no  policy  shall  be  voided  by  a  false  representation, 
imless  it  be  material  to  the  risk  or  wilfully  false.^  Their  purpose  is  to 
restrict  the  right  of  an  insurance  company  to  make  the  validity  of  the 
contract  dependent  upon  the  accuracy  of  answers  to  numerous  frivolous 
questions. 2  Being  remedial  in  their  nature,  the  courts  have  construed 
them  so  as  to  apply  as  well  to  warranties  as  to  collateral  representations.^ 

It  has  also  been  asserted  by  way  of  dictum,  that  these  statutes  have 
abolished   the    common-law   distinction   between   representations   and 

'  People  ex  rel.  Ferguson  v.  Reardon,  197  N.  Y.  236.  But  see  a  criticism  of  this 
case  in  21  Harv.  L.  Rev.  621. 

1"  See  State  ;;.  Davis,  108  Mo.  666,  670.  The  holding  of  the  case  seems,  however, 
correct. 

^1  These  decisions  relate  mainly  to  conditions  that  the  foreign  corporation  shall  not 
remove  its  actions  to  the  federal  courts.  The  state  may  take  away  the  privilege  of 
doing  intrastate  business  for  breach  of  this  condition.  Doyle  v.  Continental  Ins.  Co., 
94  U.  S.  535 ;  Security  Mutual  Life  Ins.  Co.  ;;.  Prewitt,  202  U.  S.  246.  But  an  agree- 
ment not  to  remove,  exacted  as  a  condition  precedent  to  doing  such  business,  is  void. 
Insurance  Co.  v.  Morse,  20  Wall.  (U.  S.)  445;  Barron  j;.  Biumside,  121  U.  S.  186.  See 
23  Harv.  L.  Rev.  549. 

^  A  typical  statute  is  that  of  Pennsylvania:  "No  misrepresentation  or  untrue 
statement  made  in  an  application,  made  in  good  faith,  shall  effect  a  forfeiture  or  be  a 
ground  of  defense,  unless  such  misrepresentation  or  untrue  statement  relate  to  some 
matter  material  to  the  risk."    Purd.  Dig.  1953,  §  66. 

*  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484;  Jeffries  v.  Life  Ins.  Co.,  22  Wall.  (U.  S.) 
47  (untrue  statement  that  insured  was  single). 

*  White  V.  Conn.  Mut.  Life  Ins.  Co.,  Fed.  Cas.  No.  17,545;  White  v.  Provident 
Savings  Life  Assur.  Soc,  163  Mass.  108.  The  statute  does  not  apply  to  promissory 
warranties.     Gross  v.  Colonial  Assur.  Co.,  121  S.  W.  517  (Tex.  Civ.  App.). 
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warranties/  but  it  may  be  doubted  whether  such  effect  has  actually  been 
given  them  by  the  courts.  That  the  fact  warranted  must  be  material, 
in  the  technical  sense  of  that  term,  is  well  settled.  The  parties  cannot 
make  a  fact  material  by  an  express  stipulation,^  but  that  question  is  to 
be  determined  by  the  jury,^  or,  if  there  is  no  dispute  on  the  facts,  by  the 
court.''  "A  fair  test  of  materiality  of  a  fact  is  found  in  the  answer  to  the 
question,  whether  reasonably  careful  and  intelligent  men  would  have 
regarded  the  fact,  communicated  at  the  time  of  effecting  the  insurance, 
as  substantially  increasing  the  chances  of  the  loss  insured  against."  ^ 
But  beyond  this  the  decisions  have  not  applied  the  statute.  Given  the 
falsity  and  materiality  of  the  fact  represented,  the  common-law  rule  as 
to  warranties  applies,  and  the  poUcy  is  avoided  by  the  breach.^  To  this 
effect  is  a  recent  decision  under  a  statute,  which  in  terms  provides  that 
all  warranties  shall  be  deemed  representations,  and  void  the  policy  only 
when  material  or  wilfully  false.^"  Continental  Casualty  Co.  v.  Lindsay, 
69  S.  E.  344  (Va.).  Where  it  clearly  appeared  to  the  court  that  a  state- 
ment as  to  the  relationship  between  the  assured  and  beneficiary  was 
false  and  material,  the  poUcy  was  voidable. 

In  these  decisions  an  important  distinction  between  warranties  and 
representations  is  preserved.  At  common  law  a  collateral  representation 
does  not  avoid  the  policy  unless,  in  addition  to  being  false  and  material, 
it  has  affected  the  willingness  of  the  underwriter  to  issue  the  particular 
policy  in  question,  and  whether  it  did  or  not  is  a  question  for  the  jury.^^ 
The  reason  that  a  policy  is  voided  for  misrepresentation,  is  that  it  is  not 
just  to  hold  the  insurer  to  a  contract  that  he  would  not  have  made,  had 
he  known  the  true  facts.  A  warranty,  on  the  other  hand,  is  a  part  of  the 
contract,  and  in  the  nature  of  a  condition  precedent. 

For  the  above  reason,  it  would  seem  that  the  effect  of  such  enactments 
has  been  comparatively  Umited,  in  so  far  as  it  has  removed  the  distinc- 
tion between  warranties  and  representations.  It  was  always  true  that, 
like  a  warranty,  a  collateral  representation  of  an  immaterial  fact  would 
have  the  same  effect  as  though  material,  if  such  fact  were  made  the  sub- 
ject of  inquiry  by  the  insurer.^^   So,  in  this  respect,  warranties  and  repre- 

*  See  Hartford  Life  Ins.  Co.  v.  Stalling,  no  Tenn.  i,  7. 

*  Fidelity  Mut.  Life  Ass'n  v.  Ficklin,  74  Md.  172;  Hermany  v.  Fidelity  Mut.  Life 
Ass'n,  151  Pa.  St.  17. 

8  Hermany  v.  Fidelity  Mut.  Life  Ass'n,  supra;    Mobile   Fire   Dept.  Ins.  Co.  v. 
Miller,  58  Ga.  420;  Levie  v.  Metropolitan  Life  Ins.  Co.,  163  Mass.  117. 
^  Smith  V.  Northwestern  Mut.  Life  Ins.  Co.,  196  Pa.  St.  314. 

*  See  Penn.  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  &  Trust  Co.,  72  Fed. 
413,  429. 

*  Mobile  Fire  Dept.  Ins.  Co.  v.  Miller,  supra;  March  v.  Metropolitan  Life  Ins.  Co., 
186  Pa.  St.  629;  Levie  v.  Metropolitan  Life  Ins.  Co.,  supra.  See  also  Penn.  Mut.  Life 
Ins.  Co.  V.  Mechanics'  Savings  Bank  &  Trust  Co.,  72  Fed.  413,  419;  Price  v.  Standard 
Life  &  Accident  Ins.  Co.,  90  Minn.  264.  Contra,  Christian  v.  Conn.  Mut.  Life  Ins. 
Co.,  143  Mo.  460.  The  Missouri  statute  requires  that  the  fact  misrepresented  should 
have  contributed  to  the  loss.  Mo.  Rev.  Stat.  1899,  §  7890.  Also  the  court  held  bad  a 
plea  that  did  not  allege  reliance  on  the  representation.  The  Ohio  statute  expressly 
provides  that  the  policy  shall  not  be  voided,  unless  the  misrepresentation  induced 
the  issuance  of  the  policy.  Oh.  Rev.  Stat.  §  3625;  Northwestern  Mut.  Life  Ins.  Co. 
V.  Risley,  22  Oh.  Cir.  Ct.  Rep.  160. 

1°  Acts  of  1906,  ch.  112,  §  28. 

"  Flinn  v.  Headlam,  9  B.  &  C.  693;    Phoenix  Life  Ins.  v.  Raddin,  120  U.  S.  183; 
Vivar  v.  Supreme  Lodge  of  K.  of  P.,  52  N.  J.  L.  455. 
"  Valton  V.  National  Fund  Life  Ass.  Co.,  20  N.  Y.  32. 
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sentations  are  equally  affected.  The  result  is  that  the  statute  prescribes 
a  rational  limit  to  those  facts  which  may  be  made  the  subject  matter  of 
either  a  warranty  or  representation  that  will  avoid  the  policy.  War- 
ranties still  remain  in  the  nature  of  conditions  precedent,  and  the  issue 
of  reliance  thereon  is  not  involved.  That  this  is  an  important  distinc- 
tion, is  evident,  when  we  consider  that,  where  breach  of  warranty  is  the 
defense,  there  is  one  less  issue  of  fact  to  go  to  a  jury  always  ready  to  give 
a  verdict  unfavorable  to  the  insurance  company.^^ 


A. 


Double   Taxation  of   Inheritance   of  Personalty.  —  Through 
differences  in  their  express  terms  and  different  interpretations  which ^    -'/ > 
the  courts  have  given  general  terms,  state  inheritance  taxes  on  personal  "lPC^ 

property  are  divisible  into  three  distinct  classes:    (i)  those  covering  all 
personalty  actually  within  the  state, ^  (2)  those  taxing  all  personalty,   yi/i/y    ) 
wherever  located,  of  a  decedent  domiciled  in  the  state,^  and  (3)  those  ^'Tiy 

including  all  personalty  in  the  state  and  such  without  as  belonged  to 
a  decedent  domiciled  therein.^  An  inheritance  tax  is  not  a  tax  on  prop- 
erty, but  is  the  price  exacted  by  the  state  for  the  privilege  it  affords  in 
permitting  property  to  be  transmitted  by  will  or  descent.'*  Thus,  clearly, 
the  state  where  the  property  is  located  may  tax  its  succession.^  The 
right  of  the  state  of  domicile  to  tax  has  usually  been  explained  on  the 
fiction  of  mobilia  sequuntur  personam,  the  same  courts  inconsistently 
supporting  a  tax  on  personalty  without  the  state  on  this  ground,^  and 
one  on  a  foreigner's  property  within  the  state  on  the  ground  that  the 
property  is  actually  in  their  control.^  The  only  conceivable  explana- 
tion of  the  right  of  the  state  of  domicile  to  tax  the  succession  of  foreign 
personalty  is  that,  almost  universally,  it  furnishes  the  law  according  to 
which  distribution  is  made.^ 

There  is  a  tendency  for  states  which  are  wholly  unconnected  with  the 
succession  to  impose  inheritance  taxes.  In  several  states  succession  to 
stock  in  a  foreign  corporation  is  taxed  if  the  corporation  has  property 
in  the  state,  even  though  the  owner  was  domiciled  elsewhere.^    The 

"  Scottish  Union  &  Nat.  Ins.  Co.  v.  Wade,  127  S.  W.  1186  (Tex.  Civ.  App.).  A 
statute  required  that  materiality  be  submitted  to  the  jury.  The  jury  found  that  the 
amount  of  other  insurance  was  immaterial.  Cf.  March  v.  Metropolitan  Life  Ins.  Co., 
supra,  where  the  court  said  the  materiality  of  the  same  fact  was  too  clear  to  leave  to 
the  jury. 

^  See  In  re  Weaver's  Estate,  no  la.  328;  In  re  Joyslin's  Estate,  56  Atl.  281  (Vt.). 

2  See  Gallup's  Appeal,  76  Conn.  617. 

'  See  Callahan  v.  Woodbridge,  171  Mass.  595,  and  Frotheringham  v.  Shaw,  175 
Mass.  59.  These  decisions  and  those  supra  are  examples  of  the  different  interpreta- 
tion courts  have  given  the  same  words,  the  tax  in  all  these  states  being  on  property 
"within  the  jurisdiction  of  the  state." 

*  See  Magoun  v.  Illinois  Trust  &  Savings  Bank,  170  U.  S.  283,  288;  State  v.Bal- 
rymple,  70  Md.  294,  299. 

*  Matter  of  Bronson,  150  N.  Y.  i. 

*  See  Frotheringham  v.  Shaw,  supra. 
"^  See  Callahan  v.  Woodbridge,  supra. 

*  Lawrence  v.  Kittredge,  21  Conn.  577;  Wilkins  v.  EUett,  108  U.  S.  256,  258. 

'  In  Vermont  the  statute  expressly  taxes  all  transfers  of  stock  of  foreign  corpora- 
tions with  their  principal  place  of  business  in  the  state.  Vt.  Pub.  Stat.  (1906),  §  876. 
In  a  number  of  states  under  general  statutes  such  taxes  are  being  claimed,  if  the  cor- 
poration has  property  in  the  state.    See  Bancroft,  Inheritance  Taxes,  19. 
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legality  of  such  taxes  is,  as  yet,  unadjudicated.  In  a  recent  case.  In  re 
Cummings'  Estate,  127  N.  Y.  Supp.  109  (Sup.  Ct.,  App.  Div.),  a  testator 
left  personal  property  both  in  New  York  and  CaUfornia.  The  California 
property  was  administered  there  according  to  California  law,  the  court 
deciding  that  the  testator  was  domiciled  in  that  state.  Later,  adminis- 
tration proceedings  were  instituted  in  New  York,  and  that  court  deter- 
mined that  the  deceased  was  domiciled  in  New  York  and  that  the 
personalty  in  Cahfornia  was  consequently  subject  to  a  New  York  in- 
heritance tax.  It  is  difficult  to  see  what  is  the  basis  for  the  New  York 
tax.  To  be  sure  the  determination  of  domicile  by  one  court  is  not  con- 
clusive on  another;^"  and  where  domicile  is  necessary  for  jurisdiction  a 
judgment  based  on  an  erroneous  adjudication  of  it  need  not  be  regarded 
by  a  sister  state."  But  in  the  principal  case  the  domicile  is  not  a  juris- 
dictional fact,  there  being  nothing  to  prevent  a  state  from  distributing 
property  within  its  borders  according  to  any  law  it  pleases.  It  is  un- 
controverted  that  a  distribution  based  on  an  erroneous  determination  of 
domicile  cannot  be  disregarded  in  proceedings  in  another  state.^^  Thus 
the  California  court  has  effectively  distributed  wholly  in  accordance 
with  its  own  law,  so  that  the  only  basis  for  a  tax  by  the  state  of  domi- 
cile —  that  it  has  furnished  the  law  of  distribution  —  seems  lacking. 

Even  where  personalty  is  administered  according  to  the  law  of  the 
testator's  domicile  the  foundation  for  a  tax  by  the  state  of  the  domicile 
seems  rather  fanciful.  The  sovereign  of  the  situs  has  merely  chosen  to 
allow  property  within  its  jurisdiction  to  pass  according  to  other  prin- 
ciples of  distribution  than  its  own,  and  requires  no  actual  co-operation 
for  such  a  transfer  to  be  effective.  Though  a  number  of  states  have 
upheld  such  taxes/'  there  are  opinions  which  seem  adverse  to  them.^* 
While  the  Supreme  Court  of  the  United  States  has  not  passed  upon 
the  question,^*  it  has  recently  shown  itself  opposed  to  double  taxation, 
repudiating  the  fiction  of  mobilia  sequuntur  personam,^^  so  that  it  seems 
not  unKkely  that  it  will  hold  such  taxes  illegal. 


The  Theory  of  Restrictive  Agreements  as  to  a  Business.  — 
The  principle  is  settled  that  equity  will  restrain  the  breach  of  an  agree- 
ment between  the  grantor  and  the  grantee,  restricting  the  use  of  land, 
both  by  the  grantee  himself,  and  by  all  subsequent  purchasers  of  the 
land  with  notice,  whether  or  not  an  easement  or  a  covenant  running  with 
the  land  is  created.^    But  it  is  not  agreed  upon  what  theory  this  principle 

1"  Overby  v.  Gordon,  177  U.  S.  214. 

"  Andrews  v.  Andrews,  188  U.  S.  14. 

^  Tilt  V.  Kelsey,  207  U.  S.  43.    See  Overby  v.  Gordon,  supra. 

^^  In  re  Merriam,  141  N.  Y.  479;   Frotheringham  v.  Shaw,  supra. 

"  See  In  re  Joyslin's  Estate,  supra  ;  Albany  v.  Powell,  2  Jones  (N.  C.)  51. 

1*  Blackstone  v.  MiUer,  188  U  S.  189,  has  been  referred  to  as  supporting  such  a  tax, 
and  there  is  a  dictum  (p.  204)  to  that  effect.  Yet  the  decision  merely  upholds  a  tax 
by  the  st  te  of  the  situs  where  the  state  of  domicile  is  also  taxing. 

1*  Union  Transit  Co.  v.  Kentucky,  199  U.  S.  194,  was  revolutionary  in  overthrowing 
a  tax  by  the  state  of  domicile  on  foreign  personalty,  but  New  York,  Central  R.  v. 
Miller,  202  U.  S.  584,  supported  a  tax  on  personalty  periodically  without  the  state  but 
not  subject  to  taxation  elsewhere. 

1  Tulk  V.  Moxhay,  2  Ph.  774;  Parker  v.  Nightingale,  6  All.  (Mass.)  341;  Kirkpatrick 
V.  Peshine,  24  N.  J.  Eq.  206. 
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rests.2  It  has  been  suggested  that  this  obligation  is  an  analogy  in  equity 
either  of  the  doctrine  of  negative  easements,^  or  the  doctrine  of  covenants 
running  with  the  land.  But  these  analogies  are  superficial  merely,  and 
too  narrow  to  cover  the  results  which  the  courts  actually  reach.^  It 
must  be  recognized  that  this  principle,  which  is  purely  equitable,  a  matter 
of  the  exclusive  jurisdiction  of  equity,  is  not  confined  by  any  legal  analogy, 
but  is  based  on  the  broad  principle  that  equity  will  carry  out  the  intent 
of  the  parties.  Where  the  parties  by  a  valid  agreement  have  expressed 
an  intention  to  impose  certain  restrictions  or  servitudes  upon  the  res, 
one  who  takes  with  notice  of  that  agreement  cannot  equitably  refuse 
to  carry  out  that  intent.  "In  such  cases,  although  the  covenant  or 
agreement  in  the  deed,  regarded  as  a  contract  merely,  is  binding  only 
on  the  original  parties,  yet,  in  order  to  carry  out  the  plain  intent  of  the 
parties,  it  will  be  construed  as  creating  a  right  or  interest  in  the  nature 
of  an  incorporeal  hereditament  or  easement  .  .  .  arising  out  of  and 
attached  to  the  land."  ^ 

On  this  theory,  the  form  of  the  agreement  is  immaterial.  An  equitable 
servitude  may  be  imposed  by  simple  contract,^  as  well  as  by  a  covenant.^ 
This  view  also  explains  the  cases  where  the  res  is  other  than  land.  Thus 
it  has  been  held  that  these  servitudes  may  attach  to  personalty.^  It 
has  also  been  held  that  where  an  agreement  has  been  made  for  the  bene- 
fit of  a  business,  the  benefit  of  that  covenant  will  attach  to  the  business, 
and  inure  to  a  subsequent  owner  of  that  business.^  And  upon  principle 
it  would  seem  that  likewise  the  burden  of  a  restrictive  servitude  upon  a 
business  should  bind  a  subsequent  assignee  with  notice.^" 

The  result  in  a  recent  English  case,  Wilkes  v.  Spooner,  24  T.  L.  R.  157 
(Eng.,  K.  B.  D.,  Dec.  16,  1910),  may  be  more  logically  explained  on  the 
above  theory.  A  sold  the  plaintiff  his  business  of  general  butcher, 
covenanting  not  to  establish  a  rival   business  within  three  miles.     A 

^  Jessel,  M.  R.,  in  London  &  South  Western  Ry.  Co.  v.  Gomm,  20  Ch.  Div.  562, 
583,  says  that  the  doctrine  of  Tulk  v.  Moxhay,  supra,  is  "either  an  extension  in  equity 
of  the  doctrine  of  Spencer's  Case  to  another  line  of  cases  or  else  an  extension  in 
equity  of  the  doctrine  of  negative  easements."  This  statement  has  been  cited  in  later 
English  cases  without  a  definite  choice  of  either  analogy.  Rogers  v.  Hosegood,  [1900] 
2  Ch.  388,  404;  In  Re  Nisbet  &  Pott's  Contract,  [1905]  i  Ch.  391,  397. 

'  These  restrictions  are  called  equitable  easements  in  Peck  v.  Conway,  119  Mass. 
546,  549;  Trustees  of  Columbia  College  v.  Lynch,  70  N.  Y.  440,  446;  Joy  v.  St.  Louis, 
138  U.  S.  I,  38,  39.  The  New  York  case  cited  is  criticized  in  DeGray  v.  Monmouth 
Beach  Club  House  Co.,  50  N.  J.  Eq.  329,  339,  where  the  obligation  is  founded  on  the 
ground  of  unjust  enrichment  which  is  the  doctrine  advocated  by  Dean  Ames.  See 
17  Harv.  L.  Rev.  174,  183. 

*  The  objections  to  these  analogies  are  set  forth  in  the  article  in  17  Harv.  L.  Rev. 
supra. 

*  Per  Blgelow,  C.  J.,  in  Whitney  v.  Union  Ry.  Co.,  11  Gray  (Mass.)  359,  364. 
^  Tulk  V.  Moxhay,  supra. 

^  Luker  v.  Dennis,  7  Ch.  D.  227;  Trustees  of  Columbia  College  v.  Ljoich,  supra; 
Kirkpatrick  v.  Peshine,  supra. 

8  Murphy  v.  Christian  Press  Ass.  Publishing  Co.,  38  N.  Y.  App.  Div.  426.  See  13 
Harv.  L.  Rev.  53 ;  see  New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.,  28  N.  Y. 
App.  Div.  411,  424.  Contra,  Garst  v.  Hall  &  Lyon  Co.,  179  Mass.  588.  For  an  article 
on  Restrictive  Covenants  as  to  Patented  Articles,  see  10  Harv.  L.  Rev.  i. 

'  John  Brothers  Abergarw  Brewery  Co.  v.  Holmes,  [1900]  i  Ch.  188;  Francisco  v. 
Smith,  143  N.  Y.  488. 

1°  Cf.  Standard  American  Publishing  Co.  v.  Methodist  Book  Concern,  ^^  N.  Y.  App. 
Div.  409. 
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conducted  a  pork  business  at  a  nearby  shop  which  he  held  on  lease. 
This  lease  A  surrendered  in  order  that  the  defendant,  his  son,  who  bought 
the  pork  business  with  notice  of  this  covenant,  might  get  a  new  lease, 
and  estabhsh  a  business  to  rival  the  plaintiff's.  The  court  enjoined  the 
defendant  on  the  ground  that  he  had  taken  these  premises  with  notice 
of  the  agreement  which  bound  them.  The  court  assumes  almost  with- 
out argument  that  this  burden  attached  to  the  land,  but  it  is  difficult 
to  see  how  a  mere  tenant  for  years  could  impose  a  restriction  which  would 
survive  his  lease.  But  furthermore  it  is  submitted  that  this  is  not  a  true 
construction  of  what  the  parties  intended,  upon  which,  as  a  basis,  this 
doctrine  of  equitable  servitudes  rests.  ^^  The  purchaser  of  A's  business 
had  a  much  broader  intent  than  merely  to  impose  a  servitude  on  this 
land.  He  intended  to  restrain  A's  rival  business  wherever  A  might 
attempt  to  establish  it  within  three  miles.  A's  business  was,  therefore, 
the  res  upon  which  this  servitude  was  imposed.  So  the  defendant,  not 
as  the  occupant  of  these  premises,  but  as  the  assignee  of  his  father's 
business,  is  properly  enjoined.^^ 


RECENT  CASES. 

Admiralty  —  Torts  —  Damages  Recoverable  From  One  of  Two 
Vessels  at  Fault.  —  In  a  collision  between  vessels  A  and  B  in  which  both 
were  at  fault,  the  cargo  on  A  was  damaged.  An  action  was  brought,  and  both 
vessels  were  in  court.  The  cargo-owner  could  probably  recover  nothing  from 
A.  Held,  that  he  can  recover  from  B  only  half  of  the  amount  of  his  damage. 
The  Drumlanrig,  [191 1]  A.  C.  16. 

This  decision  of  the  House  of  Lords  affirms  that  of  the  Court  of  Appeal, 
discussed  in  24  Harv.  L.  Rev.  i  50. 

Attorneys  —  Relation  Between  Attorney  and  Client  —  Construc- 
tion OF  Contract  for  Compensation.  —  An  attorney  contracted  to  prose- 
cute a  suit  for  a  contingent  fee  of  one  third  of  the  recovery.  He  sued  on 
a  quantum  meruit  for  extra  services  in  defending  against  a  counterclaim.  Hdd, 
that  these  services  are  within  the  contract.  Payne  v.  Davis  County,  1 29  N.  W. 
823  (la.). 

Two  rules  for  construing  contracts  by  attorneys  for  taking  cases  seem  to 
reconcile  all  the  authorities.  First,  where  the  consideration  is  a  contingent 
fee,  the  contract  is  construed  to  include  all  legal  services  necessary  to  a  final 
and  effective  recovery.  Such  a  contract  includes  opposing  a  petition  of  cer- 
tiorari, after  final  judgment.  Tuttlev.  Claflin,  88  Fed.  122.  And  so  services  in 
an  appeal.  Niagara  Fire  Ins.  Co.  v.  Hart,  13  Wash.  651.  But  cf.  In  re  Bowles, 
12  N.  Y.  Supp.  468.  But  services  in  a  separate  suit  are  not  held  included,  even 
though  necessary  to  the  successful  completion  of  the  suit  which  the  contract  con- 
cerns. Haines  and  Bishop  v.  Wilson,  85  S.  C.  338.  See  Gorrell  v.  Payson,  170 
111.  213.  Secondly,  when  the  contract  is  for  a  fixed  fee,  it  is  held  not  to  include 
unusual,  though  necessary,  services.  Such  a  contract  does  not  include  getting 
a  mandamus  to  compel  a  rehearing.    I  sham  v.  Parker,  3  Wash.  755.    Nor  does 

"  See  the  quotation  from  Bigelow,  C.  J.,  in  Whitney  v.  Union  Ry.  Co.,  supra. 
"  The  whole  subject  of  the  theoretical  basis  of  the  enforcement  of  these  restrictions 
is  very  carefully  dealt  with  in  5  Harv.  L.  Rev.  274,  and  6  id.  280. 


RECENT  CASES.  577 

it  include  resisting  a  motion  to  vacate  a  judgment,  Cranmer  v.  Brothers,  15 
S.  D.  234.  Nor  services  in  an  appeal.  Bartholomew  v.  Langsdale,  35  Ind.  278. 
Nor  even  meeting  unexpected  opposition  in  a  supposedly  friendly  suit.  Tong 
V.  Orr,  44  Ind.  App.  681.  But  putting  in  a  counterclaim  is  so  usual  a  proceed- 
ing that  the  principal  case  would  probably  have  been  decided  the  same  way 
even  if  the  fee  had  been  a  fixed  amount.    Lindsay  v.  Carpenter,  90  la.  529. 

Bankruptcy  —  Exemptions  —  Right  of  Creditor  with  Waiver  of 
Exemption.  —  A  bankrupt  had  given  a  creditor  a  waiver  of  exemption.  By 
amendment  of  his  schedules,  the  bankrupt  withdrew  an  insufficient  claim  for 
exemption.  Held,  that  the  exempt  property  is  assets  of  the  bankrupt  estate. 
In  re  Baughman,  183  Fed.  668  (Dist.  Ct.,  M.  D.  Pa.). 

A  bankrupt  has  a  right  to  the  exemption  allowed  him  by  state  law,  pro- 
vided he  claims  it  in  his  schedules  or  an  amendment  thereto.  Bankruptcy 
Act  of  1898,  §§  6,  7  a  (8);  Gen.  Order  XI,  89  Fed.  vii;  In  re  Berman,  140 
Fed.  761.  Courts  differ  as  to  whether  amendment  should  be  allowed  when  its 
only  effect  is  to  benefit  creditors  with  waivers  of  exemption.  Moran  v.  King, 
III  Fed.  730;  Goodman  v.  Curtis,  174  Fed.  644.  The  question  in  the  present 
case  is  whether  such  a  creditor  may  claim  the  exemption  if  the  bankrupt  does 
not.  The  right  of  a  waiver  creditor  is  not  a  lien  on  the  exempt  property.  In 
re  Moore,  112  Fed.  289.  C/.  In  re  Meredith,  144  Fed.  230.  The  Supreme 
Court  has  called  it  an  "equity"  which  enables  the  creditor  to  obtain  a  stay 
of  the  bankrupt's  discharge  in  order  that  he  may  proceed  in  a  state  court 
against  the  property  which  the  bankrupt  has  claimed  as  exempt.  Lockwood 
v.  Exchange  Bank,  190  U.  S.  294.  It  would  seem  not  an  illogical  extension  of 
this  doctrine  to  allow  the  waiver  creditor  to  claim  the  exemption  when  the 
bankrupt  fails  to  do  so.  But  the  courts  have  not  done  so,  even  under  state 
laws  which,  unlike  the  law  of  Pennsylvania,  allow  a  waiver  as  to  a  particular 
creditor.  Moran  v.  King,  supra.  See  Va.  Code,  1904,  §  3647;  Bowyer's  Ap- 
peal, 21  Pa.  St.  210,     • 

Conflict  of  Laws  —  Remedies:  Right  of  Action  —  Venue  of  Action 
FOR  Use  of  Lands.  —  The  defendant  had  been  adjudged  by  an  Idaho  court 
to  be  a  trespasser  on  the  plaintiff's  land  there  situated,  to  which  he  had  claimed 
title.  The  plaintiff  brought  an  action  in  Washington  to  recover  the  reasonable 
rental  value  while  the  defendant  was  in  possession.  A  statute  permitted  a 
recovery  of  reasonable  rent  if  the  defendant  was  in  possession  without  the 
consent  of  the  true  owner.  Held,  that  this  action  being  transitory  may  be 
maintained  in  Washington.  Sheppard  v.  Coeur  d'Alene  Lumber  Co.,  112  Pac. 
932  (Wash.). 

By  the  overwhelming  weight  of  authority,  actions  dealing  with  wrongs  to 
realty,  such  as  trespass,  are  local.  British  South  African  Co.  v.  Companhia  de 
Mozambique,  [1893]  A.  C.  602.  Contra,  Little  v.  Chicago,  etc.  Ry.  Co.,  65  Minn. 
48.  But  if  the  action  is  based  on  contract  it  is  transitory.  Wey  v.  Yally, 
6  Mod.  194.  On  this  theory,  the  common-law  action  of  use  and  occupation  may 
be  brought  where  the  defendant  is  found,  for  it  is  based  on  the  implied  agree- 
ment to  pay  a  reasonable  rent  for  this  use  which  the  owner  has  permitted. 
Henwood  v.  Cheeseman,  3  Serg.  &  R.  (Pa.)  500;  Egler  v.  Marsden,  5  Taunt. 
25.  The  statute  in  the  principal  case  permits  a  recovery  if  the  defendant  was 
in  fact  in  possession  even  though  he  claimed  title  and  was  defeated  in  an  action 
of  trespass.  There  is  thus  no  consensual  relation  from  which  to  create  a  con- 
tract, and  it  is  the  plainest  fiction  to  imply  an  agreement  to  pay  rent  when 
the  trespasser  denies  the  other's  title.  Jackson  &"  Brothers  v.  Mowry,  30  Ga.  143. 
It  is  essentially  a  cause  of  action  based  on  a  wrong  done  to  the  land,  and  in 
the  absense  of  an  express  declaration  by  the  statute  that  it  is  transitory,  this 
departure  from  the  ordinary  rule  is  unjustifiable. 
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Conflict  of  Laws  —  Rights  in  Property  —  Attachment  of  Property 
Brought  into  State  Without  Consent  of  Owner.  —  A  vessel  belonging  to 
A  was  anchored  in  American  waters.  By  the  procurement  of  B,  a  judgment 
creditor  of  A,  its  cable  was  cut  so  that  it  drifted  into  Canadian  waters  where 
B  had  an  attachment  levied  on  it.  Held,  that  the  attachment  should  be  dis- 
solved. Houghton  v.  May,  17  Ont.  W.  Rep.  750  (High  Ct.,  Dec.  15,  1910). 
See  Notes,  p.  567, 

Constructive  Trusts  —  Liability  of  Innocent  Parties  —  Promise  of 
Co-Legatee.  —  A  legacy  absolute  on  its  face  was  given  to  three  persons  as 
tenants  in  common.  The  testator  was  induced  to  do  this  by  the  oral  promise  of 
one  of  the  legatees  to  transfer  the  property  to  a  society.  Held,  that  the  whole 
legacy  is  subject  to  a  trust  for  the  society.    Winder  v.  Scholey,  83  Oh.  St.  63. 

Where  a  devise  in  joint-tenancy  is  secured  by  an  oral  promise  of  one  devisee, 
unauthorized  by  his  companions,  to  give  the  property  to  a  third  person,  all 
the  devisees  hold  in  trust  for  the  person  designated.  Russell  v.  Jackson,  10 
Hare,  204;  Matter  of  O'Hara,  95  N.  Y.  403,  413.  When  such  a  devise  is  to 
tenants  in  common,  only  the  promisor  is  so  bound.  Tee  v.  Ferris,  2  Kay  &  J. 
357;  Fairchild  v.  Edson,  154  N.  Y.  199.  This  difference  seems  unwarranted. 
When  the  promise  is  made  the  relation  of  co-tenancy  has  not  begun,  so  no 
supposed  peculiar  doctrines  as  to  joint-tenancy  should  be  invoked.  And  in 
each  case  the  title  is  thrust  into  the  devisees,  so  there  is  the  same  lack  of  proof 
of  ratification  of  the  acts  of  the  promisor.  Moreover,  even  though  co-tenancy 
exists  at  breach,  a  joint-tenant  is  no  more  affected  by  a  contract  of,  or  notice 
to,  his  companion  than  is  a  tenant  in  common.  Hanks  v.  Enloe,  33  Tex.  624. 
See  Freeman,  Cotenancy,  2  ed.,  §§  171,  182.  Contra,  Freeman  v.  Laing, 
[1899]  2  Ch.  355.  Unjust  enrichment  must  be  the  reason  for  raising  the  trust 
in  either  case,  and  since  a  tenant  in  common  profits  by  the  fraud  as  directly 
as  does  a  joint-tenant,  he,  too,  should  be  subject  to  a  trust.  Trustees  of  Am- 
herst College  v.  Ritch,  151  N.  Y.  282.    See  21  Harv.  L'.  Rev.  286. 

Corporations  —  Stockholders:  Individual  Liability  to  Corpora- 
tion and  Creditors  —  Waiver  of  Liability.  —  The  defendant  took  stock 
in  the  X  company,  paying  therefor  in  land,  which  was  accepted  at  a  gross 
overvaluation.  The  plaintiff,  relying  on  the  representation  that  the  shares 
had  been  fully  paid  for,  purchased  bonds  of  the  company,  each  bond  contain- 
ing a  waiver  of  all  remedies  against  the  stockholders.  The  company  became 
insolvent,  and  this  action  was  brought  to  recover  the  balance  due  on  the 
shares.  Held,  that  the  defendant  is  liable,  since  the  waiver  was  not  intended 
to  include  any  Uability  for  misrepresentation.  Downer  v.  Union  Land  Co., 
129  N.  W.  777  (Miim.).    See  Notes,  p.  565. 

Criminal  Law  —  Sentence  —  Effect  of  Irregular  Sentence.  —  After 
a  verdict  of  guilty  in  a  murder  trial,  the  judge  pronounced  sentence  without 
the  defendant's  being  asked,  according  to  the  statutes,  whether  he  had  any 
legal  cause  to  show  why  judgment  should  not  be  pronounced  against  him. 
Held,  that  the  case  should  be  remitted  for  proceedings  on  the  verdict  accord- 
ing to  the  statute.    People  v.  Nesce,  201  N.  Y.  in. 

This  case  overrules  a  prior  decision  holding  such  error  ground  for  a  new 
trial.  Messner  v.  People,  45  N.  Y.  i.  The  early  English  practice  of  not  allow- 
ing a  defendant  accused  of  felony  the  benefit  of  counsel  may  have  made  this 
question  essential.  Rex  v.  Geary,  2  Salk.  630.  See  i  Chitty,  Criminal  Law, 
700.  But  at  present  the  rights  of  the  accused  are  so  adequately  protected 
that  it  is  a  mere  form.  The  decision  shows  the  modern  tendency  away  from 
the  exaggerated  desire  to  protect  the  accused  by  taking  advantage  of  any 
technical  error,  however  harmless.    Cf.  Oborn  v.  State,  143  Wis.  249,  280. 
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Some  courts  even  say  that  this  omission  is  not  reversible  error.  Warner  v. 
State,  56  N.  J.  L.  686.  But  where  the  question  is  required  by  statute,  the 
judgment  cannot  be  regular  unless  that  requirement  is  fulfilled.  People  v. 
Walker,  132  Cal.  137. 

Criminal  Law  —  Sentence  —  Effect  of  Unauthorized  Postpone- 
ment OF  Punishment.  —  A  sentence  of  fine  and  imprisonment  was  pronounced, 
with  the  proviso  that  if  the  fines  were  paid,  the  imprisonment  woiild  be  sus- 
pended during  good  behavior.  The  defendants  were  released,  on  payment  of 
the  fines.  After  the  term  of  commitment  ordinarily  would  have  expired,  they 
were  retaken.  Held,  that  the  sentence  should  now  be  enforced.  State  v. 
Abbott,  70  8.  E.  6  (S.  C). 

Some  courts  hold  that  such  a  sentence  runs  from  the  time  it  was  pronounced, 
though  the  defendant  has  not  been  imprisoned.  In  re  Webb,  89  Wis.  354. 
Others  say  that  an  indefinite  postponement  of  sentence  forfeits  jurisdiction  of 
the  cause.  People  ex  rel.  Boenert  v.  Barrett,  202  111.  287.  The  view  of  the 
principal  case,  however,  seems  the  sound  one,  and  represents  the  weight  of 
authority.  Neal  v.  State,  104  Ga.  509;  State  v.  Cockerham,  24  N.  C.  204.  If 
the  sentence  is  not  actually  served  because  the  prisoner  escapes,  he  may  be 
reimprisoned  after  the  term  would  have  expired.  Dolan^s  Case,  loi  Mass.  219. 
The  same  is  true  if  the  sheriff  wrongfully  delays  punishment.  Miller  v.  Evans, 
115  la.  loi.  That  the  judge  is  the  one  at  fault  should  not  alter  the  case.  Ex 
parte  Collins,  6  Cal.  App.  803. 

Crops  —  Right  to  Matured  but  Unsevered  Crop  at  Termination  of 
Lease.  —  The  defendant  gave  the  plaintiff  a  lease  for  one  year  of  some  land 
upon  which  the  plaintiff  raised  a  cotton  crop.  At  the  end  of  the  term,  part  of 
the  crop  stood  matured,  but  unpicked  in  the  field.  This  the  plaintiff  picked, 
but  the  defendant  held  it  as  his  own.  The  plaintiff  brought  replevin.  Held, 
that  he  may  recover.    Opperman  v.  Littlejohn,  54  So.  77  (Miss.). 

A  tenant  for  an  uncertain  time  may  return  after  the  end  of  his  term  to 
gather  the  crops,  sown  during  the  continuance  of  his  lease.  See  Brown  v. 
Thurston,  56  Me.  126.  Usually,  however,  a  tenant  for  a  fixed  term  has  no  right 
to  harvest  crops  after  his  term  has  expired.  Sanders  v.  Ellington,  77  N.  C.  255. 
In  some  states  custom  is  allowed  to  change  this  and  give  the  tenant  the  right 
to  take  the  "  waygoing  "  crop.  Van  Daren  v.  Everitt,  5  N.  J.  L.  *46o.  But  a  case 
in  Virginia  expressly  decides  that,  as  there  can  be  no  immemorial  custonis  in 
this  country,  the  common  law  cannot  be  altered  in  this  respect  by  the  custom 
of  the  district.  Harris  v.  Carson,  7  Leigh  (Va.)  632.  A  few  jurisdictions  re- 
gard, matured  crops,  though  still  uncut,  as  personalty.  Hecht  v.  Dettman,  56 
la.  679.  Contra,  Tripp  v.  Hasceig,  20  Mich.  254.  See  Tiffany,  Landlord  & 
Tenant,  1644.  And  it  has  been  held  that  even  a  tenant  for  a  fixed  term  may 
return  within  a  reasonable  time  after  the  end  of  his  lease  to  remove  his  per- 
sonalty. Smith  V.  Boyle,  66  Neb.  823.  See  Tiffany,  Landlord  &  Tenant,- 
1672.  It  would  seem,  therefore,  that  there  is  some  authority  to  support  the 
decision  in  the  principal  case.     C/.  Meffert  v.  Dyer,  107  Mo.  App.  462. 

Damages  —  Consequential  Damages  —  Loss  of  Opportunity  to  Com- 
pete for  Employment.  —  The  defendant  contracted  to  choose,  from  fifty 
women  who  should  be  selected  by  the  readers  of  a  newspaper,  twelve  to  be 
members  of  his  theatrical  company.  He  failed  to  give  notice  to  the  plaintiff, 
who  was  one  of  the  fifty,  so  that  she  might  present  herself  for  the  final  selec- 
tion. Held,  that  the  plaintiff's  recovery  is  not  limited  to  nominal  damages. 
Chaplin  v.  Hicks,  27  T.  L.  Rep.  244  (Eng.,  K.  B.  Div.,  Feb.  8,  1911). 

The  rule  requiring  that  damages  be  certain  usually  defeats  recovery  for 
loss  of  a  mere  chance  of  gain.    Johnson  v.  Western  Union  Tel.  Co.,  79  Miss.  58. 
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Thus  a  plaintiflf  prevented  from  applying  for  employment  is  not  allowed  to 
recover  damages  for  loss  of  that  opportunity.  Brown  v.  Cummings,  7  Allen 
(Mass.)  507.  The  chance  of  promotion  cannot  be  considered.  Richmond  b" 
Danville  R.  Co.  v.  Elliott,  149  U.  S.  266.  The  estimated  winnings  of  a  race 
horse  are  no  element  of  damages.  Western  Union  Tel.  Co.  v.  Crall,  39  Kan.  580. 
The  loss  of  a  possible  contract  is  too  uncertain  to  be  matter  for  compensa- 
tion. Beatty  Lumber  Co.  v.  Western  Union  Tel.  Co.,  52  W.  Va.  410.  The  Eng- 
lish cases,  however,  are  more  liberal  in  allowing  recovery  for  uncertain  damage. 
Jacques  v.  Millar,  6  Ch.  D.  153;  Simpson  v.  London  &*  North  Western  Ry.  Co., 
I  Q.  B.  D.  274.  Recovery  is  denied  in  the  American  cases  not  because  of  re- 
moteness; for  the  loss  of  opportunity  to  compete  is  an  immediate  consequence 
of  the  breach,  reasonably  within  the  contemplation  of  the  parties  when  the 
contract  was  made.  See  Adams  Express  Co.  v.  Egbert,  36  Pa.  St.  360.  But 
see  Mayne,  Damages,  7  ed.,  63.  Nor  is  mere  difficulty  of  ascertaining  the 
amount,  if  damages  certainly  have  accrued,  a  bar  to  recovery.  Wakeham  v. 
Wheeler  6*  Wilson  Mfg.  Co.,  loi  N.  Y.  205.  But  the  plaintiff  seeking  substan- 
tial damages  must  show  that  he  has  actually  been  damaged.  This  burden  he 
does  not  sustain  by  showing  that  he  may  have  been  damaged.  Adams  Express 
Co.  V.  Egbert,  supra.  But  proof  of  a  reasonable  certainty  of  success  in  the  com- 
petition gives  the  right  to  substantial  damages,  Texa^  6*  Western  Tel.  &'  Tel. 
Co.  v.  Mackenzie,  81  S.  W.  581  (Tex.). 

Insurance  —  Construction  and  Operation  of  Coitoitions  —  Imme- 
diate Notice  or  Loss.  —  The  plaintiff  was  insured  under  a  fire  policy  requir- 
ing him  to  give  "immediate"  notice  of  loss.  He  obtained  knowledge  of  the 
loss  one  month,  and  sent  notice  two  months,  after  the  fire.  The  insurer  knew 
of  the  fire  as  soon  as  the  insured.  Held,  that  the  plaintiff  may  recover.  Will 
6°  Baumer  Co.  v.  Rochester  German  Ins.  Co.,  140  N.  Y.  App.  Div.  691. 

A  requirement  of  "immediate"  notice  in  an  insurance  poUcy  means  notice 
within  a  reasonable  time.  Solomon  v.  Continental  Fire  Ins.  Co.,  160  N.  Y. 
595.  The  word  was  rightly  given  this  construction  in  order  to  make  per- 
formance of  the  condition  practicable.  See  Edwards  v.  Baltimore  Fire  Ins. 
Co.,  3  Gill  (Md.)  176,  187.  Notice  was  not  given  within  a  reasonable  time  in 
the  principal  case.  Burnham  v.  Royal  Ins.  Co.,  75  Mo.  App.  394;  Lake  Geneva 
Ice  Co.  V.  Selvage,  36  N.  Y.  Misc.  212.  Its  result  might  be  supported  if  the  in- 
surer's knowledge  were  relevant  on  the  issue  of  the  reasonableness  of  the  time 
for  giving  notice.  But  it  is  not;  for  the  criterion  of  a  reasonable  time  for 
notification  is  the  due  diligence  of  the  insured  in  getting  and  giving  notice, 
Niagara  Fire  Ins.  Co.  v.  Scammon,  100  lU.  644.  See  ^tna  Life  Ins.  Co.  v. 
Bethel,  131  S.  W.  523,  526  (Ky.),  It  may  be  urged  that  the  purpose  of  the 
condition  is  accomplished  when  the  insurer  knows  of  the  loss  within  the  time 
set  for  notice  from  the  insured.  See  Ins.  Co.  of  North  America  v.  Brim,  in 
Ind.  281,  286.  But  such  knowledge  does  not  take  the  place  of  performance  of 
the  express  condition.  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621.  But  see 
Omaha  Fire  Ins.  Co.  v.  Dierks,  43  Neb.  473,  482.  The  doctrine  that  condi- 
tions should  be  construed  favorably  to  the  insured  does  not  sanction  disre- 
garding them  entirely. 

Insurance  —  Construction  and  Operation  of  Conditions  —  War- 
ranties: Statutory  Restrictions.  —  In  an  application  for  insurance,  the 
applicant  stated  that  the  beneficiary  was  his  wife,  whereas  she  was  really  his 
mistress.  This  answer  was  made  a  warranty  by  the  terms  of  the  policy.  A 
statute  provided  that  all  statements  should  be  regarded  as  representations  and 
should  not  void  the  policy  unless  material  or  fraudulently  made.  Held,  that 
there  can  be  no  recovery,  as  the  fact  misrepresented  is  clearly  material,  and 
hence  the  statute  does  not  apply.  Continental  Casualty  Co.  v.  Lindsay,  69  S.  E. 
344  (Va.).    See  Notes,  p.  571. 
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Insurance  —  Guaranty  Insurance  —  Nature  of  Contract:  Rela- 
tion TO  Contract  of  Suretyship.  —  The  defendant  company  executed  a 
bond  guaranteeing  the  faithful  performance  of  a  buUding  contract.  The 
terms  of  the  contract  provided  that  no  extra  work  should  be  done,  except  by 
written  order  of  the  owner  or  architect.  During  the  progress  of  construction, 
extras  to  a  large  amount  were  ordered  orally.  Held,  that  the  unauthorized 
ordering  of  extras  does  not  discharge  the  guarantor.  Hormel  6*  Co.  v.  American 
Bonding  Co.,  128  N.  W.  12  (Minn.).     See  Notes,  p.  568. 

Interstate  Commerce  —  Control  by  States  —  Duty  of  Railroads  to 
Furnish  Cars  on  Request.  —  A  federal  statute  put  a  general  duty  on  rail- 
roads to  furnish  cars  to  a  shipper  upon  reasonable  request.  A  state  statute 
specified  the  manner  of  the  request  and  penalized  the  railroad  at  two  dollars 
per  day  per  car  for  delay.  Held,  that  the  state  statute  is  a  proper  exercise  of 
the  police  power,  and  that  it  does  not  interfere  with  the  federal  right  to  regu- 
late interstate  commerce.  Martin  v.  Oregon  R.  6*  Navigation  Co.,  113  Pac. 
16  (Or.). 

The  states  can  undoubtedly,  under  their  police  power,  make  regulations 
which  may  affect  interstate  commerce,'  but  the  hne  between  such  regulations 
and  unconstitutional  interference  is  a  very  thin  one.  See  Cooley,  Const. 
LiM.,  7  ed.,  856.  The  right  of  a  state  to  prohibit  the  importation  of  cattle 
from  certain  districts  during  specified  months  has  been  denied.  Railroad  Co. 
V.  Husen,  95  U.  S.  465.  But  the  right  to  keep  out  cattle  from  those  same 
districts  unless  certificates  of  the  state  authorities  as  to  their  condition  are 
produced,  there  being  no  inconsistency  with  federal  regulations,  has  been  sup- 
ported. Reid  V.  Colorado,  187  U.  S.  137.  A  statute  very  like  that  in  the  prin- 
cipal case  was  said  to  transcend  the  state's  police  power  and  to  impose  an 
unconstitutional  burden  on  interstate  commerce  because  it  allowed  nothing 
to  excuse  the  railroad  for  not  furnishing  the  cars  except  "strikes  or  other  public 
calamity."  Houston  b'  Tex.  Cent.  R.  Co.  v.  Mayes,  201  U.  S.  321.  In  all  these 
cases  the  state  statutes  were  really  amplifications  of  the  broader  and  more 
general  terms  of  federal  statutes  covering  the  same  ground.  The  exact  limits 
of  lawful  legislation  on  this  subject  cannot  be  defined.  The  test  of  each  statute 
must  be  its  reasonableness.  See  Houston  6*  Tex.  Cent.  R.  Co.  v.  Mayes,  201 
U.  S.  321,  328. 

Interstate  Commerce  —  Interstate  Commerce  Commission  —  Rea- 
sonable Rates.  —  The  Interstate  Commerce  Commission  declared  that  an 
advanced  rate  on  lumber  between  certain  points  was  unreasonable  because 
the  long  established  lower  rate  had  induced  the  growth  of  a  large  lumber  in- 
dustry, the  profits  of  which  would  be  destroyed  by  the  advance.  Held,  that 
the  commission  has  no  power  to  declare  the  rate  unreasonable  on  such  a  ground. 
Southern  Pacific  Co.  and  Oregon  b"  California  R.  Co.  v.  Interstate  Commerce 
Commission,  31  Sup.  Ct.  Rep.  288. 

The  commission  left  unconsidered  the  reasonableness  of  the  new  rate  per 
se,  and  forbade  the  advance  solely  on  the  ground  of  injustice  to  capital  in- 
vested upon  the  faith  of  the  old  rate.  The  commission  itself  has  denied  that 
hardship  on  the  shipper  is  sufficient,  alone,  to  make  a  rate  unreasonable. 
Oregon  &"  Washington  Lumber  Mfrs.Ass'n  v.  Union  Pacific  R.  Co.,  14  Interst. 
C.  Rep.  I,  14.  But  cf.  New  Albany  Furniture  Co.  v.  M.  J.  &•  K.  C.  R.  Co.,  13 
Interst.  C.  Rep.  594.  And  the  federal  courts  have  held  that  the  commission 
has  no  power  to  rest  the  propriety  of  certain  rates  upon  their  effect  in  equaliz- 
ing the  advantages  between  various  manufacturing  zones.  Chicago,  R.  I.  &" 
P.  Ry.  Co.  V.  Interstate  Commerce  Commission,  171  Fed.  680.  The  Supreme 
Court  reversed  this  case,  but  its  decision  was  based  on  the  ground  that  the 
commission  had  in  fact  fovmd  the  advanced  rate  unreasonable  per  se,  and 
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that  no  such  power  as  the  lower  court  rightly  disapproved  had  been  assumed. 
Interstate  Commerce  Commission  v.  Chicago,  R.  I.  df  P.  Ry.  Co.,  218  U.  S.  88. 
Any  other  decision  in  the  principal  case  would  leave  the  raUroads  powerless 
to  raise  any  rate  that  had  been  established  long  enough  to  induce  the  invest- 
ment of  capital  upon  the  faith  of  it. 

Life  Estates  —  Future  Interests  in  Chattels  Personal.  —  Pictures 
were  bequeathed  to  trustees  upon  trust  to  allow  them  to  be  used  and  enjoyed 
by  A  for  life,  B  in  tail  male.  B  mortgaged  his  interest,  A  living.  Held,  that 
B's  interest  was  a  chose  in  action  only;  hence  the  mortgage  was  not  registrable 
under  the  BiUs  of  Sale  Acts.    In  re  Thynne,  [191 1]  i  Ch.  282. 

This  follows  a  similar  previous  decision.  In  re  Tritton,  6  Morr.  Bankr.  Cas. 
250.  See  22  Harv.  L.  Rev.  441.  In  that  case  Wills,  J.,  said  that  the  legatee 
for  life  had  the  property  in  the  pictures  and  that  the  future  interest  was  an 
executory  bequest.  If  this  were  so,  a  chattel  personal  bequeathed  to  A  for 
life  would  pass  to  his  executor,  for  A  would  have  the  absolute  title  subject  to 
no  executory  gift  over.  The  only  cases  on  the  point  are  American;  all,  except 
in  Delaware,  return  the  chattel  to  the  donor.  Black  v.  Ray,  i  Dev.  &  B.  (N.  C.) 
334.  See  19  Harv.  L.  Rev.  219.  Likewise  a  bequest  to  A,  a  bachelor,  for 
life,  then  to  A's  eldest  son  for  life,  then  to  A's  second  son,  would  be,  as  to  the 
second  son,  too  remote  if  his  interest  were  executory.  The  cases  hold  it  good. 
Evans  v.  Walker,  3  Ch.  D.  211;  Seaver  v.  Fitzgerald,  141  Mass.  401.  Finally, 
the  earlier  English  decisions  upon  bequests  of  chattels  personal  to  A  for  life 
and  then  to  B  give  A  the  use  only  and  B  the  property.  Vachel  v.  Vachel,  i  Ch, 
Cas.  129;  Hyde  v.  Parr  at,  i  P.  Wms.  i.  See  2  Bl.  Comm.  398.  Clearly  A  has 
only  the  use  and  occupation  and  stands  as  a  baUee  for  life,  while  B  takes  a 
vested  interest  in  the  nature  of  a  remainder.  See  Gray,  Rule  against  Per- 
petuities, 2  ed.,  §§  71-98,  789-856;  14  Harv.  L.  Rev.  397.  The  error  of 
Wills,  J.,  has  been  shown  to  arise  from  overlooking  the  fact  that  the  artificial 
presumption  that  a  life  estate  is  longer  than  a  term  for  years  (and  that  there- 
fore a  devise  of  a  term  for  years  to  A  for  life  carries  the  whole  term)  is  not  ap- 
plicable to  chattels  personal,  which  may  be  bailed  and  the  use  and  occupation 
of  which  may  be  given  for  life.  There  is  no  presumption  that  a  picture  will 
not  endure  beyond  the  life  of  its  bailee.  See  Gray,  Rule  against  Perpetui- 
ties, 2  ed.,  §  832. 

Mines  and  Minerals  —  Effect  on  Disseisor's  Adverse  Possession 
OF  Severance  of  Mineral  Estate  by  Disseisor.  —  The  defendant  was  dis- 
possessed of  land  by  A,  who  before  the  Statute  of  Limitations  had  run  sold  all 
the  minerals  under  said  land  to  the  plaintiff  by  a  warranty  deed.  The  plaintiff 
did  not  enter,  but  A  continued  in  possession  of  the  surface  of  the  land  beyond 
the  statutory  period,  and  then  died.  The  plaintiff  entered  into  actual  posses- 
sion of  the  mineral  estate  and,  upon  discovering  the  defendant's  claim  to  an 
interest  therein,  brought  a  bill  in  equity  to  quiet  title.  Held,  that  the  plaintiff 
is  entitled  to  this  relief.    Black  Warrior  Coal  Co.  v.  West,  54  So.  200  (Ala.). 

The  conveyance  of  the  coal  in  a  piece  of  land  creates  in  the  purchaser  an 
estate  in  land.  Caldwell  v.  Fulton,  31  Pa.  St.  475.  By  such  a  conveyance,  a 
severance  is  effected  between  the  mineral  estate  and  the  surface.  See  Cald- 
well V.  Copeland,  37  Pa.  St.  427,  430.  And  it  has  been  held  that  there  may  be 
a  severance  even  by  mining  by  the  owner  of  the  freehold.  Delaware  &  Hiidson 
Canal  Co.  v.  Hughes,  183  Pa.  St.  66.  See  11  Harv.  L.  Rev.  417.  Adverse 
possession  of  the  surface,  begun  after  a  severance  of  the  two  estates,  does  not 
affect  the  title  to  the  estate  in  the  minerals.  Plummer  v.  Hillside  Coal  &°  Iron 
Co.,  160  Pa.  St.  483.  In  the  principal  case,  the  defendant  contends  that  A's 
deed  to  the  plaintiff  worked  a  severance  of  the  minerals  from  the  surface,  so 
that  A's  possession  of  the  surface  no  longer  affected  the  title  to  the  coal,  and 
as  the  plaintiff  did  not  actually  enter  imder  the  deed,  no  title  to  the  coal  ac- 
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crued  by  lapse  of  time.  But  the  court  rightly  decides  that  by  his  deed  A  does 
not  abandon  possession  of  the  minerals,  rather  he  continues  to  assert  his  right 
therein  for  his  grantee.  And  a  recent  Tennessee  case  reaches  the  same  con- 
clusion.   McBurney  v.  Glenmary  Coal  df  Coke  Co.,  121  Tenn.  275. 

Patents  —  Infringement:  Right  to  Accounting  of  Profits  in 
Equity.  —  The  plaintiff  filed  a  bill  for  infringement  of  a  patent,  averring  that 
he  had  never  manufactured  or  sold  the  patented  article,  nor  sustained  actual 
damage  from  the  use  of  his  invention  by  others,  and  praying  for  an  injunction, 
and  accounting  of  profits.  By  the  rules  of  the  court  the  cause  could  not  be 
heard  until  a  time  when  the  patent  would  have  expired,  and  hence  an  injunc- 
tion could  not  be  obtained.  The  defendant  demurred.  Held,  that  the  de- 
murrer should  be  overruled.  Tompkins  v.  International  Paper  Co.,  183  Fed. 
773  (C.  C.  A.,  Second  Circ). 

The  owner  of  a  patent  should  be  so  secured  against  infringement  of  his 
right  that  not  only  should  he  not  lose  but  the  infringer  should  not  gain  by  his 
own  wrong.  See  Walker,  Patents,  3  ed.,  §  420.  Equity  furnishes  this  security 
by  compelling  the  infringer  to  account  for  profits.  But  a  bill  for  a  bare  account- 
ing of  profits  will  not  be  sustained  in  equity;  there  must  be  an  independent 
ground  of  equitable  jurisdiction,  e.  g.,  the  right  to  an  injunction.  Root  v. 
Railway  Co.,  105  U.  S.  189.  The  remedy  at  law,  however,  often  fails  to  afford 
proper  protection,  for  the  infringer's  profits  may  exceed  the  inventor's  dam- 
ages. Recognizing  this,  a  statute  allows  the  court  to  impose  treble  damages. 
U.  S.  CoMP.  St.,  1901,  §  4919.  But  in  the  principal  case,  the  damages  are 
nominal,  and  treble  damages  woiild  not  equal  profits.  It  would  seem  that 
the  plaintiff  might  waive  the  tort  and  sue  in  assumpsit.  See  Sayles  v.  Rich- 
mond, Fredericksburg  b"  Potomac  R.  Co.,  4  Ban.  &  A.  (U.  S.)  239;  Steam  Stone 
Cutters  Co.  v.  Sheldons,  15  Fed.  608.  But  as  the  right  to  this  action  is  not 
clearly  established,  the  principal  case  is  to  be  supported  on  the  ground  that 
equitable  jurisdiction  arises  from  lack  of  an  adequate  remedy  at  law.  See 
Root  V.  Railway  Co.,  105  U.  S.  189,  216. 

Public  Officers  —  Right  of  Retiring  City  Official  to  Remove  Inbex 
Installed  by  Him.  —  A  city  treasurer,  whose  duty  it  was  to  keep  voluminous 
assessment  records,  installed  an  improved  card  index  system  at  his  own  ex- 
pense. This  he  was  not  required  by  law  to  do.  His  successor  applied  for  an 
injunction  restraining  him  from  removing  the  index.  Held,  that  the  injunc- 
tion should  be  granted.     Robison  v.  Fishback,  93  N.  E.  666  (Ind.). 

The  holding  that  the  index  became  public  property  under  the  circumstances 
and  hence  could  not  be  removed  is  clearly  right.  Herron  v.  McEnery,  i  McGloin 
(La.)  108.  The  index  seems  properly  a  part  of  the  public  records.  See  Herron 
V.  McEnery,  supra.  But  cf.  Bishop  v.  Schneider,  46  Mo.  472.  Even  if  the 
index  is  not  strictly  part  of  the  public  records,  the  public  interest  requires  that 
it  shovdd  not  be  removed,  since  it  is  indispensable  in  the  use  of  the  records. 
Cf.  Commissioners  of  Tippecanoe  County  v.  Mitchell,  131  Ind.  370.  Indeed, 
the  cases  go  further  than  to  hold  that  the  property  right  has  vested  in  the 
public,  and  deny  the  retiring  official  any  compensation.  He  has  no  contract 
for  breach  of  which  he  may  recover.  For  compensation  as  a  public  officer,  he 
is  entirely  dependent  on  statutory  provision.  Rasmusson  v.  County  of  Clay, 
41  Minn.  283;  Towsley  v.  Ozaukee  County,  60  Wis.  251.  Public  officers  are 
deemed  to  have  accepted  their  offices  cum  onere.  If  the  installing  of  the  index 
is  incidental  to  his  official  duties,  he  is  fully  paid  by  his  salary.  Gilchrist  v. 
City  of  Wilkes-Barre,  142  Pa.  St.  114.  If  it  is  not,  he  must  be  treated  as  a  volun- 
teer, not  entitled  to  recover  in  quasi-contract.  Rowe  v.  County  of  Kern,  72 
Cal.  353. 

Quasi-Contracts  —  Money  Paid  to  Use  of  Defendant  —  Recovery 
for  Performance  of  Defendant's  Contractual  Duty.  —  The  defendant 
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contracted  to  support  a  relative.  On  his  failure  to  do  so,  the  plaintiff  cared 
for  her  while  she  was  ill.  Held,  that  he  cannot  recover  from  the  defendant 
for  his  services.    Matheny  v.  Chester,  133  S.  W.  754  (Ky.). 

The  court  denied  recovery  on  the  ground  that  the  plaintiff  was  in  no  way 
affected  by  the  defendant's  contract.  But  it  entirely  overlooks  the  possibility 
of  a  quasi-contractual  right  arising  from  the  benefit  conferred  by  the  dis- 
charge of  the  defendant's  obligation.  Exall  v.  Partridge,  8  T.  R.  308.  To 
establish  this  it  must  be  shown  that  the  plaintiff  did  not  act  officiously.  Dun- 
bar V.  Williams,  10  Johns.  (N.  Y.)  249.  He  must  act  under  some  necessity, 
such  as  to  preserve  his  property  or  discharge  his  debt.  Johnson  v.  Royal  Mail 
Steam  Packet  Co.,  L.  R.  3  C.  P.  38.  Even  fulfilling  a  strong  moral  duty,  such 
as  supporting  those  in  need  or  rendering  funeral  services,  is  enough.  Gilley  v. 
Gilley,  79  Me.  292;  Patterson  v.  Patterson,  59  N.  Y.  574,  The  plaintiff,  more- 
over, must  expect  recompense.  See  Keener,  Quasi-Contracts,  350.  In  the 
principal  case  the  illness  of  the  defendant's  relative  furnishes,  on  the  authori- 
ties, sufficient  necessity.  The  result  of  the  decision  may  be  right  if  the  evi- 
dence showed  that  no  recompense  was  expected,  but  the  court's  reasoning  seems 
indefensible,  since  one  not  a  party  to  the  defendant's  contract  to  support 
may  be  allowed  recovery  in "  quasi-contract.  Forsyth  v.  Ganson,  5  Wend. 
(N.  Y.)  558;  Rundell  v.  Bentley,  53  Hun  (N.  Y.)  272.  The  decision  leads  to 
a  circuity  of  action,  since  the  plaintiff  may  recover  from  the  defendant's 
relative,  who  may  in  turn  sue  the  defendant. 

Restraints  on  Alienation  —  Condition  Against  Alienation  Quali- 
fied AS  TO  Persons.  —  The  testatrix  devised  property  in  fee  to  children  and 
grandchildren  on  condition  that  if  any  of  them  "shall  voluntarily  or  involun- 
tarily alienate  or  devise  the  portion  set  apart  for  them  other  than  to  some  de- 
scendant of  mine  (except  for  life  to  the  wife  or  husband  of  some  descendant  of 
mine  while  such  descendant  may  be  living)  and  without  the  consent  of  aU  my 
descendants  who  shaU  at  the  time  be  capable  of  conveying  real  property," 
then  over  to  the  other  descendants.  Held,  that  the  conditional  limitation  over 
is  void.     Manierre  v.  Welling,  78  Atl.  507  (R.  I.). 

It  is  now  well  settled  that  a  condition  or  conditional  limitation  restraining 
an  owner  in  fee  simple  from  selling  his  land  is  bad.  Potter  v.  Couch,  141  U.  S. 
296.  And  the  same  result  follows  when  the  restriction  is  against  alienation 
within  a  limited  time.  Mandlebaum  v.  McDonell,  29  Mich.  78.  Where  the 
restraint  is  one  qualified  as  to  persons,  the  authorities  are  in  hopeless  confu- 
sion and  no  settled  rule  has  been  evolved.  See  Gray,  Restraints  on  Aliena- 
tion, 2  ed.,  §§  31-45.  One  test  adopted  in  determining  the  validity  of  such 
clauses  is  "whether  the  condition  takes  away  the  whole  power  of  alienation 
substantially."  In  re  Macleay,  L.  R.  20  Eq.  186,  189.  But  its  correctness  has 
been  doubted  in  a  later  decision.  In  re  Rasher,  26  Ch.  D.  801,  816.  It  is  fre- 
quently said  that  a  condition  not  to  alienate  to  particular  persons  is  good. 
See  Winsor  v.  Mills,  157  Mass.  362,  364.  And  this  would  seem  to  be  correct, 
since  the  removal  of  these  persons  from  the  number  of  possible  transferees 
effects  practically  no  restraint  on  alienation.  It  is  submitted  as  the  correct 
rule  that  any  condition  against  alienation  is  bad  if  alienation  is  restricted  to 
particular  individuals  or  a  particular  class,  and  hence  the  court  in  the  main 
case  properly  held  the  restraint  invaUd. 

Restrictions  and  Restrictive  Agreements  as  to  the  Use  of  Property 
—  Restriction  on  Use  of  Leasehold  Premises  Continuing  After  Sur- 
render. —  A  had  leasehold  interests  in  two  neighboring  shops,  in  one  of  which 
he  carried  on  the  trade  of  a  pork  butcher,  and  in  the  other  that  of  a  general 
butcher.  A  sold  his  lease  and  business  in  the  latter  to  the  plaintiff,  covenanting 
not  to  engage  in  the  trade  of  general  butcher  within  three  miles.  The  defend- 
ant, who  had  notice  of  this  covenant,  decided  to  buy  A's  business;  so  A  sur- 
rendered his  lease  in  the  first  shop.    The  defendant  took  out  a  new  lease  of  the 
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premises  and  there  carried  on  the  business  of  general  butcher,  from  continu- 
ing which  the  plaintiff  sought  to  enjoin  him.  Held,  that  the  defendant  be  en- 
joined. Wilkes  V.  Spooner,  27  T.  L.  R.  157  (Eng,,  K.  B.  D.,  Dec.  16,  1910). 
See  Notes,  p.  574. 

Rule  Against  Perpetuities  —  Powers  —  Validity  of  Power  When 
AN  Appointment  Under  It  of  a  Transmissible  Interest  Would  Be  Too 
Remote.  —  A  testator  left  personalty  in  trust  for  A  for  Ufe,  then  for  A's  hus- 
band for  life,  and  after  the  decease  of  A  and  of  any  husband  with  whom  she 
might  intermarry  having  any  issue  of  A,  for  such  of  A's  issue  as  A  should  by 
deed  or  will  appoint,  and  in  default  of  appointment  for  A's  children  then  liv- 
ing. After  A's  first  husband  had  died,  A  made  an  absolute  appointment  by 
deed  to  her  children.  Held,  that  this  appointment  is  void  for  remoteness.  Re 
Norton,  103  L.  T.  Rep.  821  (Eng.,  Ch.  D.,  Dec.  20,  1910). 

A  power  of  appointment  given  to  a  living  person  will  generally  be  good, 
since  it  must  be  exercised  in  the  donee's  Ufetime.  Yet  a  power  to  appoint  to 
a  class,  which  may  not  be  ascertained  until  a  period  too  remote,  is  bad,  for  the 
appointment  cannot  take  effect  within  the  required  limits.  In  the  principal 
case,  however,  as  the  objects  of  the  power  are  the  issue  of  A,  the  class  is  not 
too  remote.  Yet  an  appointment  of  a  transmissible  interest  to  any  member 
of  the  class  is  necessarily  bad;  for,  reading  it  into  the  instrument  creating 
the  power,  it  is  a  gift  which  may  not  vest  until  the  death  of  a  husband  of  A 
who  was  not  in  being  at  the  testator's  death.  Brislow  v.  Boothby,  2  Sim.  &  St. 
465.  It  has  therefore  been  suggested  that  such  a  power  is  void.  Gray,  Rule 
against  Perpetuities,  2  ed.,  §  476  a.  It  would  seem,  however,  to  be  cor- 
rectly pointed  out  in  the  principal  case  that  the  power  itself  is  valid  if  a  lesser 
interest  can  be  appointed  which  if  read  into  the  original  instrument  would 
not  have  been  too  remote.  An  appointment  of  Ufe  estates  to  issue  of  A  living 
at  the  death  of  the  testator  would  thus  be  good.  But  although  the  class  is 
not  too  remote,  the  dictum  of  the  court  that  such  an  appointment  might  be 
made  to  children  of  A  bom  after  the  testator's  death  seems  wrong;  for  though 
such  interests  must  vest,  if  at  all,  during  the  lives  of  the  appointees,  their  vest- 
ing might  still  be  too  remote  from  the  testator's  death. 

Taxation  —  Particular  Forms  of  Taxation  —  Federal  Tax  on  Cor- 
porations Measured  by  Income.  —  A  federal  statute  imposed  on  every 
corporation  organized  in,  or  doing  business  in,  any  state  of  the  United  States, 
a  special  excise  tax,  with  respect  to  doing  business,  equivalent  to  one  per 
centum  upon  its  entire  net  income  over  and  above  $5000.  Held,  that  the 
statute  is  constitutional.  Flint  v.  Stone  Tracy  Co.,  U.  S.  Sup.  Ct.,  March  13', 
1911.    See  Notes,  p.  563. 

Taxation  —  Particular  Forms  of  Taxation  —  Succession  Tax  When 
Property  Passes  in  Default  of  Appointment.  —  A  Massachusetts  statute 
provides  that  when  a  person  possessing  a  power  of  appointment  has  failed  to 
exercise  it,  a  disposition  of  property  shall  be  deemed  to  take  place  in  the  same 
manner  as  if  the  person  becoming  entitled  to  the  property  had  succeeded 
thereto  by  a  will  of  the  donee  of  the  power.  Before  this  statute  property  had 
been  conveyed  to  trustees  to  pay  the  income  to  A  for  life  and  on  her  death  to 
convey  to  her  appointee  by  will;  in  default  of  such  will,  to  A's  heirs  at  law  in 
fee.  A  died  without  exercising  the  power.  A's  heirs  questioned  the  constitu- 
tionality of  the  succession  tax.  Held,  that  the  tax  is  constitutional.  Minot  v. 
Stevens,  93  N.  E.  973  (Mass.). 

The  case  is  to  be  supported  on  the  ground  that  Massachusetts  law  per- 
forms a  service  on  A's  death  by  designating  A's  heirs  at  law,  and  permitting 
the  vesting  of  the  contingent  remainder  in  them  as  such.  The  language  of  the 
opinion,  however,  is  far  broader  and  asserts  the  validity  of  the  enactment 
where  the  persons  entitled  in  default  of  appointment  hold  vested  interests. 
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New  York  has  held  such  a  statute  unconstitutional.    For  a  discussion  of  the 
principles  involved,  see  19  Harv.  L,  Rev.  121. 

Taxation  —  Where  Property  May  be  Taxed  —  Bank  Deposits  of 
Non-Residents.  —  A  statute  provided  that  every  interest-bearing  deposit 
in  a  national  bank  in  the  state  should  pay  a  certain  tax.  Some  of  the  credits 
were  the  property  of  non-residents.  Held,  that  these  credits  are  beyond  the 
taxing  power  of  the  state.    State  v.  Clement  National  Bank,  78  Atl.  944  (Vt.). 

It  has  been  frequently  held  that  bank  deposits  of  non-residents  are  taxable 
where  the  bank  is  situated.  Some  of  these  decisions  are  based  on  the  fact  that 
money  subject  to  call  represents  wealth  as  truly  as  if  kept  in  specie.  Matter 
of  Houdayer,  150  N.  Y.  37.  The  same  result,  however,  was  reached  when 
notice  of  withdrawal  of  funds  was  necessary.  Blackstone  v.  Miller,  188  U.  S. 
189.  The  ground  of  other  decisions  is  that  the  debt  is  incident  to  a  business 
there  carried  on,  and  this  reasoning  is  not  confined  to  bank  deposits.  Blue- 
fields  Banana  Co.  v.  Board  of  Assessors,  49  La.  Ann.  43;  Metropolitan  Life 
Ins.  Co.  v.  New  Orleans,  205  U.  S.  395.  Moreover,  the  Supreme  Court  has 
broadly  asserted  that  power  over  the  person  of  the  debtor  confers  taxing 
power  over  the  debt,  not  from  any  theory  as  to  the  situs  of  the  debt  but  be- 
cause that  jurisdiction  is  depended  upon  to  enforce  the  right.  Blackstone  v. 
Miller,  supra.  This  doctrine  has  been  applied  to  demand  loans  to  stockbrokers, 
but  is  scarcely  applicable  to  deposits  only  temporarily  in  the  state.  Matter  of 
Dcdy,  100  N.  Y.  App.  Div.  373.  See  Orleans  Parish  v.  New  York  Life  Ins.  Co., 
216  U.  S.  517,  523.  The  principal  case,  though  against  the  present  weight  of 
authority,  follows  an  old  dictum  of  the  United  States  Supreme  Court.  See 
State  Tax  on  Foreign-held  Bonds,  15  Wall.  (U.  S.)  300.  See  also  15  Harv.  L. 
Rev.  680;  20  Harv.  L.  Rev.  656. 

Taxation  —  Where  Property  May  be  Taxed  —  Succession  Tax  on 
Foreign  Personalty.  —  A  testator  left  personal  property  in  New  York  and 
California.  The  California  court  administered  the  California  property  accord- 
ing to  that  law,  holding  that  the  testator  was  domiciled  there.  Later,  ad- 
ministration proceedings  were  instituted  in  New  York  when  it  was  determined 
that  the  testator  was  domiciled  there.  Held,  that  the  Cahfomia  personalty  is 
subject  to  a  New  York  inheritance  tax.  In  re  Cummings'  Estate,  127  N.  Y. 
Supp.  109  (Sup.  Ct.,  App.  Div.).    See  Notes,  p.  573. 

Waters  and  Watercourses  —  Natural  Watercourses:  Riparian 
Rights  —  Right  of  Access  to  Wharf  on  Tidal  River.  —  The  defendant's 
wharf,  extending  out  to  deep  water  in  a  tidal  river,  was  erected  solely  on  land 
granted  to  the  defendant  in  fee  by  the  state.  The  arms  of  a  drawbridge  be- 
longing to  the  plaintifif  railroad  could  not  be  swung  open  when  any  vessel  lay 
alongside  the  defendant's  wharf.  The  plaintiff  sought  to  enjoin  the  defendant 
from  thus  interfering  with  the  opening  and  closing  of  the  drawbridge.  Held, 
that  the  injunction  be  denied.  Northern  Pac.  Ry.  Co.  v.  Slade  Lumber  Co., 
112  Pac.  240  (Wash.). 

In  Washington  a  riparian  owner  has  no  right  of  access  to  navigable  water. 
Eisenbach  v.  Hatfield,  2  Wash.  236.  This  is  against  the  weight  of  authority. 
Lyon  V.  Fishmongers'  Co.,  i  App.  Cas.  662;  Yates  v.  Milwaukee,  10  Wall. 
(U.  S.)  497.  But  see  Stevens  v.  Pater  son  b"  Newark  R.  Co.,  34  N.  J.  L.  532. 
The  reasoning  is  that,  since  the  state  has  title  to  the  tide  lands,  an  abutting 
upland  owner  has  no  greater  rights  over  those  lands  than  over  any  other  land. 
Bowlby  V.  Shively,  22  Or.  410.  See  i  Wood,  Nuisances,  3  ed.,  §  468.  But  the 
state  has  not  such  an  unqualified  ownership.  See  i  Lewis,  Eminent  Domain, 
3  ed.,  §  95.  For  the  fact  that  another  has  title  to  the  tide  lands  does  not  destroy 
the  right  of  access  over  them,  or  even  a  right  of  wharfing  out.  Mobile  Trans- 
portation Co.  V.  City  of  Mobile,  1 53  Ala.  409.  An  abutting  owner's  right  of  access 
to  a  street  owned  in  fee  by  the  city  affords  an  analogy.    Kane  v.  New  York  Ele- 
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vated  R.  Co.,  125  N.  Y.  164.  Access  is  subject  to  the  public  right  to  make  im- 
provements for  navigation.  Home  for  Aged  Women  v.  Commonwealth,  202 
Mass.  422.  Unless  the  rule  that  there  is  no  right  of  access  is  limited  by  the 
principal  case,  it  is  hard  to  see  how  the  wharf-owner  under  the  Washington 
theory  is  much  better  off  than  when  he  owned  only  the  upland.  His  land  and 
wharf  still  abut  on  land  to  which  the  state  has  title. 

Witnesses  —  Privilege  Against  Self-incrimination  —  Application  to 
Compulsory  Statements  Out  of  Court.  —  The  defendant  was  indicted 
under  a  statute  providing  that  an  operator  of  an  automobile,  who  does  damage 
to  persons  or  property,  must  report  to  a  police  officer  his  name,  address,  and 
license  number,  and  the  fact  of  the  injury.  The  New  York  Constitution  pro- 
vides that  no  one  shall  "be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself."  Held,  that  the  statute  is  unconstitutional.  People  v.  Rosen- 
heimer,  44  N.  Y.  L.  J.  1629  (Ct.  Gen.  Sess.,  N.  Y.  County,  Jan.  1911).  See 
Notes,  p.  570. 

Witnesses  —  Privilege  Against  Self-incrimination  —  Right  of  Wit- 
ness TO  Refuse  Attendance.  —  A  commissioner  was  appointed  to  investi- 
gate charges  against  a  borough  president.  On  investigating  the  same  charges 
the  grand  jury  returned  an  indictment  against  the  petitioner,  who  was  later 
subpoenaed  to  appear  before  the  commissioner  to  testify  respecting  the  same 
matters  as  those  charged  in  the  indictment.  Held,  that  a  motion  to  vacate  the 
subpoena  should  be  granted.    Matter  of  Phillips,  70  N.  Y.  Misc.  8  (Sup.  Ct.). 

A  witness  is  not  ordinarily  exempt  from  being  sworn,  because  incriminat- 
ing questions  are  likely  to  be  asked  him.  Eckstein's  Petition,  148  Pa.  St.  509. 
But  it  is  useless  to  make  him  attend  when  he  may  refuse,  by  reason  of  his 
privilege,  to  disclose  any  of  the  matters  for  which  he  was  called.  It  would, 
furthermore,  expose  him  to  a  needless  inference  because  of  his  refusal  to  tes- 
tify from  the  stand.  If,  therefore,  his  examination  is  to  relate  solely  to  matters 
tending  to  incriminate,  an  order  requiring  his  appearance  will  be  vacated. 
Matter  of  Attorney-General,  21  N.  Y.  Misc.  loi.  But  if  the  court  is  to  grant 
this  order  it  must  be  certain  that  every  material  question  to  be  asked  is  within 
the  privilege.  Skinner  v.  Steele,  88  Hun  (N.  Y.)  307.  The  granting  or  re- 
fusal of  the  order  should  be  at  the  discretion  of  the  court. 
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The  Constitutional  Law  of  the  United  States.  By  Westel  Woodbury 
Willoughby.  New  York:  Baker,  Voorhis  and  Company.  1910.  In  two 
volumes,     pp.  Ixxxv,  xxx,  1390. 

This  work  is  based  upon  lectures  delivered  to  graduate  students  in  political 
science  at  Johns  Hopkins  University.  As  it  was  not  prepared  for  the  purely 
technical  purposes  of  lawyers,  it  adds  to  the  ordinary  topics  many  which  have 
heretofore  had  too  scanty  treatment,  for  example,  "  the  maintenance  of  federal 
authority  by  habeas  corpus  to  state  authorities,"  "the  federal  control  of  the 
form  of  state  government,"  "full  faith  and  credit  clause,"  "the  comity  clause," 
"compacts  between  the  states  and  between  the  United  States  and  the  states," 
"expatriation,"  "the  legal  status  of  Indians,"  "the  power  of  the  United  States 
to  acquire  territory,"  "the  extent  of  the  power  of  Congress  to  govern  the 
territories,"  "military  and  presidential  government  of  acquired  territory," 
"the  distinction  between  incorporated  and  unincorporated  territories,"  "citi- 
zenship in  the  territories,"  "international  agreements  which  do  not  require 
the  approval  of  the  Senate,"  "the  process  of  legislation  as  constitutionally 
determined,"  "political  questions,"  "the  suability  of  states,"  "impeachment," 
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"presidential  succession,"  "the  powers  and  duties  of  the  President,"  "the  ap- 
pointment and  removal  of  officers,"  "military  law,"  "martial  law,"  "the 
separation  of  powers,"  "conclusiveness  of  administrative  determinations," 
and  "the  delegation  of  legislative  power."  The  discussion  of  such  compara- 
tively untouched  subjects  causes  the  work  to  supplement  in  a  very  useful  way 
the  earUer  books  on  the  same  general  subject.  Yet  it  should  not  be  inferred 
that  there  is  any  neglect  to  deal  with  the  more  common  topics,  such  as  "the 
supremacy  of  the  Constitution,"  "principles  of  constitutional  construction," 
"the  division  of  powers  between  the  United  States  and  its  member  states," 
"the  Fourteenth  Amendment,"  "federal  powers  of  taxation,"  "interstate 
and  foreign  commerce,"  and  "the  obligation  of  contracts."  The  whole  ground 
is  covered,  in  fact;  and  apparently  it  is  covered  with  good  judgment  as  to  the 
relative  space  to  be  assigned  to  the  topics  in  such  a  general  treatise.  The  time 
has  come  when  any  one  wishing  minute  knowledge  as  to  taxation,  interstate 
commerce,  and  the  like,  must  go  to  special  treatises  or  to  the  digests,  and  in 
recognizing  this  fact  the  author  has  consulted  the  interests  both  of  lawyers 
and  of  the  students  for  whose  use  the  work  was  primarily  intended. 


A  Treatise  on  the  Law  of  Trusts  and  Trustees.  By  Jairus  Ware  Perry. 
Sixth  Edition,  by  Edwin  A.  Howes,  Jr.  In  two  volumes.  Boston: 
Little,  Brown  and  Company.     191 1.    pp.  clxvii,  1642. 

Of  the  American  treatises  on  the  subject  of  trusts,  that  by  Perry  is  un- 
doubtedly the  most  extensively  used  by  lawyers  and  the  most  frequently  cited 
by  the  courts.  In  the  sixth  edition,  which  has  just  appeared,  the  editor  has 
brought  the  authorities  down  to  date,  citing  about  twenty-seven  hundred  new 
cases  as  well  as  the  recently  enacted  or  revised  statutes  of  England  and  the 
several  states  relating  to  the  subject.  He  has  also  rewritten  the  footnotes 
which  were  inserted  in  the  fifth  edition,  which  appeared  a  dozen  years  ago, 
and  he  has  added  many  new  notes.  In  the  sixth  as  in  the  fifth  edition  prac- 
tically no  changes  have  been  made  in  the  text.  The  result  is  that  the  foot- 
notes, though  sometimes  merely  ampUfying  or  explaining  the  text,  are  often 
contradictory  to  it.  This  method  of  treatment  is  rather  unsatisfactory.  Though 
there  are  parts  of  Perry's  treatise  which  are  admirable  and  which  might  be 
called  classic,  which  perhaps  deserve  to  survive  unchanged  by  the  hand  of  the 
reviser,  yet  there  are  also  passages  which  are  vague  or  inaccurate  and  which 
it  would  seem  might  better  have  been  rewritten. 

The  footnotes  added  by  the  editor  of  the  present  edition  are  for  the  most 
part  clear  and  convincing  and  add  considerably  to  the  value  of  the  book. 
Particularly  good  are  those  dealing  with  matters  relating  to  deposits  in  sav- 
ings banks  in  the  name  of  the  depositor  as  trustee  for  another  (p.  84),  and 
with  the  right  of  the  cestui  que  trust  to  follow  the  trust  res  into  its  product 

(P-  1359)- 

Among  the  other  matters  treated  at  some  length  in  the  new  footnotes  are 
the  questions  of  voluntary  settlements  in  trust  (p.  no);  trusts  created  by 
precatory  words  (p.  149);  duties  owing  to  the  cestui  que  trust  by  a  depositary 
of  trust  funds  (p.  177);  bequests  intended  to  be  on  trust  but  as  to  which  no 
trust  is  declared  in  the  wiU  (p.  246);  constructive  trusts  in  cases  where  a 
deed  or  devise  is  procured  by  fraud  or  by  a  promise  which  is  subsequently 
broken  (p.  289);  purchase  of  the  trust  res  by  the  trustee  (p.  316);  purchase 
of  land  in  his  own  behalf  by  one  who  has  orally  agreed  to  purchase  for  another 
(p.  346);  the  doctrine  of  lis  pendens  (p.  371);  non-exclusive  powers  and  illu- 
sory appointments  (p.  436);  the  extent  of  the  estate  taken  by  a  trustee 
(P-  532);  restraints  upon  alienation  (p.  628);  the  liability  of  a  trustee  to 
the  cestui  que  trust  for  acts  of  co-trustees  (p.  667),  for  misuse  of  trust  funds 
(p.  690),  and  for  acts  of  agents  (p.  711) ;  the  liability  of  a  trustee  to  third  persons 
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in  tort  and  in  contract  (p.  700);  equitable  conversion  (p.  717);  the  power  of 
a  .trustee  to  use  income  and  principal  to  pay  for  repairs  (p.  784) ;  the  respec- 
tive rights  of  a  beneficiary  for  life  and  of  the  remainderman  as  to  stock  and  cash 
dividends  (pp.  874,  882,  885)  and  as  to  bonds  (p.  896),  and  where  the  testator 
has  expressly  or  impliedly  directed  a  conversion  of  the  trust  estate  (p.  900) 
and  where  repairs  or  improvements  are  made  (p.  911);  charitable  uses  (pp. 
1 1 55,  1 1 70,  1203)  and  the  doctrine  of  cy  pres  (pp.  1186,  1197);  the  duties  of  a 
purchaser  from  a  trustee  (p.  131 2) ;  the  rights  of  creditors  of  a  trustee  (p.  1337) ; 
the  doctrine  of  laches  (p.  141 8);  and  the  circumstances  under  which  the  cestui 
que  trust  should  be  a  party  to  suits  involving  the  trust  res  (p.  1430). 

Some  matters  are  not  so  fully  or  adequately  treated,  such  as  the  question 
as  to  when  the  cestui  que  trust  has  direct  rights  against  third  parties  and  when 
he  has  to  work  out  his  rights  through  his  trustee,  a  matter  vital  to  the  proper 
determination  of  the  question  as  to  when  the  cestui  que  trust  is  barred  by  the 
trustee's  laches,  and  of  the  question  of  joinder  of  parties.  So  too  the  discus- 
sion of  the  rights  of  a  bond  fide  assignee  for  value  of  a  non-negotiable  chose  in 
action  might  profitably  have  been  more  extensive  than  that  contained  in  the 
footnote  on  page  1370.  But  the  most  important  omissions  have  been  ade- 
quately supplied  by  the  editor.  The  many  cross-references  inserted  in  this 
edition  and  tlie  revised  index  make  the  matter  contained  in  the  book  much  more 
readily  accessible  than  formerly.  It  may  be  added  that  there  are  many  refer- 
ences in  the  footnotes  to  the  pages  of  this  Review.  a.  w.  s. 


The  Laws  of  England.  By  the  Right  Honorable  the  Earl  of  Halsbury  and 
other  lawyers,  London:  Butterworth  and  Company;  Philadelphia: 
Cromarty  Law  Book  Company. 

Vol,  XIII.    Equity  to  Evidence.     1910.    pp,  ccxxii,  632,  107, 

Vol.  XIV,    Execution  to  Fisheries.     1910.    pp,  cxcvi,  642,  77. 

Supplement  to  Vols,  1-12.     1910.    pp.  xl,  197. 

These  volumes  sustain  the  excellence  of  their  predecessors,  and  in  some 
respects  are  the  most  interesting  of  all  for  American  lawyers.  The  supplement 
is  well  done,  and  is  a  most  usefxil  piece  of  work.  It  makes  one  envious  of  the 
English  lawyer,  of  whose  case  law  a  considerable  portion  for  three  years  is 
contained  in  so  small  a  compass. 

The  importance  of  the  articles  in  Vol.  XIII  is  indicated  by  the  great  num- 
ber of  cases  cited  in  it,  as  compared  with  those  cited  in  other  volumes.  The 
important  articles  are  Equity  (175  pages),  Estate  and  other  Death  Duties 
(153  pages).  Estoppel  (94  pages),  and  Evidence  (216  pages).  All  these  articles 
show  clear  analysis  of  the  subject  and  an  adequate  though  concise  presenta- 
tion of  it.  Three  great  heads  of  equity.  Injunction,  Specific  Performance,  and 
Trusts,  are  to  be  separately  treated.  The  present  article  gives  the  general 
principles  of  equity  jurisdiction,  equitable  interests,  equitable  doctrines, 
equitable  relief  against  forfeitures  and  breaches  of  fiduciary  obligations,  and 
equitable  defenses.  The  article  on  Estate  Duties  is  timely,  in  view  of  the 
vast  recent  extension  of  our  inheritance  taxes.  The  articles  on  Estoppel  and 
Evidence  deal  with  subjects  of  the  greatest  practical  value. 

Volume  XIV  contains  articles  on  Execution  (129  pages).  Executors  and 
Administrators  (217  pages),  Explosives  (47  pages).  Extradition  (27  pages), 
Factories  and  Shops  (103  pages).  Family  Arrangements  (14  pages).  Ferries 
(10  pages),  and  Fisheries  (72  pages).  This  is  a  more  miscellaneous  volume, 
and  largely  devoted  to  articles  of  exclusively  English  interest;  but  the  prin- 
cipal article,  that  on  Executors,  is  an  admirable  treatise  on  a  subject  of  general 
law,  and  will  be  of  great  use  to  the  American  lawyer,  for  whom  the  present 
books  on  probate  law  and  practice  still  leave  something  to  be  desired  on  points 
of  history  and  general  principle.  j.  h.  b. 
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The  Federal  Penal  Code.   Annotated  by  George  F.  Tucker  and  Charles  W. 
Blood.    Boston:  Little,  Brown  and  Company.    1910.    8vo.  pp.  Ivii,  507. 

The  first  fruit  of  the  general  revision  of  the  federal  statutes  which  has 
been  in  progress  by  Congressional  committees  during  the  last  few  years  was  the 
Criminal  Code  which  was  passed  on  March  4th,  1909,  and  went  into  effect  on 
January  ist,  19 10.  By  this  code  Congress  attempted  to  embody  in  one  act 
all  federal  penal  provisions  except  such  as  are  not  properly  separable  from 
the  general  body  of  the  law  to  which  they  are  merely  ancillary,  e.  g.  the  penal 
provisions  of  the  National  Banking  Act,  Customs  Laws,  etc. 

The  new  Criminal  Code  is  buUt  very  largely  on  the  pre-existing  Revised 
Statutes,  making  only  such  changes  and  additions  as  experience  in  the  ad- 
ministration of  the  criminal  law  called  for.  A  retrogressive  step  was  taken  by 
incorporating  into  the  federal  law  the  embarrassing  classification  of  crimes  into 
misdemeanors  and  felonies  (§  335).  The  construction  of  the  different  sections 
of  the  Criminal  Code  can  intelligently  be  made,  therefore,  only  in  the  light  of 
the  interpretations  worked  out  under  the  parent  provisions. 

The  present  volume  is  another  attempted  convenience  for  the  practitioner 
in  its  effort  to  give  the  predecessor  provisions  of  the  respective  sections  and  to 
bring  together  the  various  cases  which  have  passed  on  those  provisions.  In 
addition  the  authors,  in  an  appendix,  set  forth  other  statutes  having  penal 
provisions  which  were  brought  together  by  the  Congressional  revisers,  so  that 
practically  the  whole  body  of  the  criminal  statute  law  is  contained  in  this 
volume. 

Three  requirements  are  essential  to  the  widest  usefulness  of  a  work  of  this 
character:  (a)  facility  of  reference,  {h)  accuracy,  (c)  thoroughness  in  the 
citation  of  cases.  The  book  falls  short  in  at  least  two  of  these  requirements. 
The  weight  of  decisions  under  the  prior  form  of  the  law  is  entirely  dependent 
upon  changes  made  in  such  law  by  the  revision.  Easy  comparison  between 
the  old  and  the  amended  law  should  therefore  be  available.  This  considera- 
tion seems  to  have  been  quite  overlooked  by  the  annotators.  Throughout  the 
book  sections  of  the  new  Criminal  Code  are  stated  to  have  been  the  same  as 
some  prior  section  of  the  Revised  Statute,  except  "with  slight  changes"  or 
"with  considerable  changes,"  or  a  section  is  said  to  be  founded  on  some  prior 
law  but  "greatly  enlarged,"  without  indicating  the  changes  or  additions.  We 
hope  that  in  a  second  edition  of  their  work  the  authors  will  graphically  indi- 
cate in  the  body  of  the  statute  itself  the  amendments  which  the  new  code 
makes,  by  the  customary  method  of  italicizing  new  matter  and  bracketing 
•omitted  portions  of  the  old  law. 

We  also  regret  to  have  noted  a  lack  of  complete  citation  of  authorities  in 
many  instances.  A  number  of  cases  pertinent  under  the  different  sections  are 
not  referred  to  at  all,  and  as  to  others  the  subsequent  appellate  history  of  the 
case  is  omitted.  We  particularly  call  attention  to  the  fact  that  the  authors, 
in  common  with  most  text-writers,  fail  to  indicate  the  denials  of  appUcation 
for  certiorari  by  the  Supreme  Court.  Such  denials  have  considerable  weight 
as  indicating  that  the  Supreme  Court  has  left  the  construction  of  the  Circuit 
Courts  of  Appeal  undisturbed.  (See,  for  instance,  Wechsler  v.  United  States, 
158  Fed.  579,  580,  and  United  States  v.  Morse,  161  Fed.  429,  436.) 

On  the  other  hand  it  is  a  pleasure  to  find  that  cases  are  accurately  cited 
and  the  ruUngs  adequately  indicated.  In  spite  of  the  limitations  pointed  out 
the  book  is  extremely  useful  to  the  increasing  number  of  criminal  practitioners 
in  the  federal  courts. 

The  book  is  exceedingly  well  gotten  up.  The  publishers  deserve  especial 
thanks  for  the  clearness  and  size  of  the  type.  r.  f. 
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THE   SCOPE   AND    PURPOSE   OF   SOCIO- 
LOGICAL  JURISPRUDENCE. 

I. 

Schools  of  Jurists  and  Methods  of  Jurisprudence. 

UNTIL  recently,  it  has  been  possible  to  divide  jurists  into 
three  principal  groups,  according  to  their  views  of  the  nature 
of  law  and  of  the  standpoint  from  which  the  science  of  law  should  be 
approached.  We  may  call  these  groups  the  Philosophical  School, 
the  Historical  School,  and  the  Analytical  School.^  On  closer  an- 
alysis, the  Philosophical  School  falls  into  three:  an  Eighteenth- 
Century  Law-of-Nature  School,  perhaps  still  represented  by  a 
Rousseauist  School  in  France,^  and  not  without  representatives  in 
American  juristic  thought,^  a  Metaphysical  School,  dominant  in 

Note.  —  The  substance  of  these  papers  will  appear  in  a  forthcoming  book  to  be 
entitled  "Sociological  Jurisprudence." 

1  On  schools  of  jurists,  reference  may  be  made  to  Bergbohm,  Jurisprudenz  und 
Rechtsphilosophie,  3-37;  Dahn,  Rechtsschulen,  in  his  Rechtsphilosophische  Studien, 
132;  Demburg,  Pandekten,  I,  §§  16-17;  Windscheid,  Pandekten,  I,  §§  7-10;  Bryce, 
Studies  in  History  and  Jurisprudence,  Essay  XII;  Pollock,  Oxford  Lectures,  1-36; 
Lightwood,  The  Nature  of  Positive  Law,  ch.  11-14.  See  also  Bluntschli,  Die  neueren 
Rechtsschulen  der  deutschen  Juristen ;  Bekker,  Ueber  den  Streit  der  historischen  und 
der  filosofischen  Rechtsschule. 

2  AcoUas,  LTdee  du  droit  (2  ed.  1889);  Introduction  a  I'^tude  du  droit  (1885). 
Cf.  Beaussire,  Les  principes  du  droit  (1888),  Introduction. 

'  See  Campbell,  The  Science  of  Law  according  to  the  American  Theory  of  Govern- 
ment, 1887;  Smith,  The  Law  of  Private  Right,  1890  (see  particularly  Part  III,  ch. 
3);  Hughes,  Datum  Posts  of  Jurisprudence  (1907);  Andrews,  American  Law  (2  ed.), 
1908  (see  vol.  I,  §§  103-104,  112).  Cf.  Bishop,  Non-Contract  Law,  §  85.  The  state- 
ments of  Sir  Frederick  Pollock,  Oxford  Lectures,  33,  that  "there  are  even  one  or  two 
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philosophical  jurisprudence  during  the  first  half  of  the  nineteenth 
century,'*  and  a  Social-Philosophical  School,  of  which  there  are 
several  varieties,  but  in  which  the  Neo-HegeHans  seem  to  have 
the  most  fruitful  program.^  The  historical  jurists  may  be  distin- 
gviished  into  a  German  Historical  School,  whose  method  is  philo- 
sophical (indeed  often  metaphysical)  and  historical,  and  an  English 
Historical  School,  whose  method  is  comparative  and  histprical. 
The  Analytical  School,  Ukewise,  has  an  older  and  a  newer  phase. 
The  older  type,  which  adhered  to  the  analytical  method  exclusively,^ 
may  be  distinguished  from  a  later  EngHsh  school,  whose  method  is 
historical  as  well  as  analytical.^  Thus  it  will  be  noted  that  there 
is  a  marked  tendency  to  abandon  the  exclusive  use  of  any  one 
method,  and  to  bring  these  formerly  divergent  schools  into  some- 
thing like  accord.  In  this  movement,  however,  propinquity  hitherto 
lias  played  a  curious  part.  The  German  ffistorical  School  arose 
in  a  country  dominated  by  philosophical  methods  and  at  a  time 
when  the  Metaphysical  School  was  at  its  strongest.  Hence  its 
3nethods  were  philosophical  as  well  as  historical.  The  English 
^Historical  School  arose  by  way  of  revolt  from  a  predominant  ana- 
lytical school.  Hence  its  methods  are  comparative  and  historical, 
•and  the  representatives  of  this  school  have  regarded  them  as  sup- 
plementary to  analytical  methods,  rather  than  as  self-sufficient.^ 
.Similarly  they  have  been  at  one  with  analytical  jurists  in  their  esti- 

-American  writers  of  great  ability  for  whom,  as  for  the  German  expounders  of  Naiur- 
•rechi,  legal  science  appears  to  consist  in  a  perpetual  flux  of  speculative  ideas"  and 
ithat  American  theoretical  work  "is  mostly  akin  to  that  of  the  [older]  German  philo- 
^sophical  and  histco-ical  schools,"  although  denied  by  Judge  Dillon  (Laws  and  Juris- 
;prudence  of  England  and  America,  144),  appear  to  be  well  taken  as  applied  to  the 
historical  schodl  in  this  country. 

*  For  detailed  grouping  of  jurists  from  the  standpoint  of  the  Metaphysical  School, 
see  Ahrens,  Cours  df  droit  naturel  (8  ed.),  I,  26-80;  Lorimer,  Institutes  of  Law 
(2  ed.),  38;  MiUer,  Lectures  on  the  Philosophy  of  Law,  Appendix  E.  Cf.  Mr. 
Kocourek's  note  to  Kis  translation  of  Gareis's  Science  of  Law,  12. 

^  See  Berolzheimer,  Fiir  den  Neuhegelianismus,  Archiv  fiir  Rechts  und  Wirth- 
schaftsphilosophie,  III,  193. 

*  E.  g.  Markby,  Elements  of  Law  (i  ed.  1871);  Amos,  Systematic  View  of  the 
Science  of  Politics  (1872);  Holland,  Elements  of  Jurisprudence  (i  ed.  1880). 

''  Cf.  Jenks,  Law  and  Politics  in  the  Middle  Ages,  ch.  I.  Perhaps  Salmond,  Juris- 
prudence (i  ed.  1902),  represents  a  philosophical  tendency  in  what  is  still  the  Analyti- 
cal School. 

*  Maine,  Ancient  Law  (Pollock's  ed.),  6;  Jenks,  Law  and  Politics  in  the  Middle 
Ages,  2.  In  consequence  "reconciliation"  of  analytical  and  historical  jurisprudence 
has  come  to  be  a  common-place.   See,  for  example,  Taylor,  Science  of  Jurisprudence,  22. 
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mate  of  philosophical  methods.'  And  in  America,  where  eighteenth- 
century  theories  of  natural  law  took  root  in  constitutional  law 
through  bills  of  rights  and  the  judicial  power  over  imconstitu- 
tional  legislation,  and  the  analytical  theory  has  had  to  contend  for 
recognition,  more  than  one  professed  adherent  of  the  Historical 
School  shows  notable  afl&nities  to  the  older  Philosophical  School.^" 
On  the  other  hand,  the  influence  of  the  revolt  from  the  Analytical 
School  in  England  has  given  to  recent  analytical  jurists  a  noticeable 
historical  bent,^^  while  in  Germany,  the  rise  of  legislation,  instead 
of  creating  an  analytical  school,  has  merely  given  an  analytical 
turn  to  jurists  who  must  be  counted  still  as  philosophical  or  as 
historical.^2  Moreover  the  Philosophical  School,  except  in  Scot- 
land and  in  Italy,  until  the  recent  revival  of  interest  in  philosophy, 
was  almost  becoming  historical.^^ 

9  Compare  with  Austin's  "Jargon  of  the  Germans,"  Bryce,  Studies  in  History  and 
Jurisprudence,  Essay  XII  (American  ed.  pp.  609-612);  also  Mr.  Bryce's  remarks 
before  the  Association  of  American  Law  Schools,  31  Rep.  Am.  Bar  Ass'n,  1061,  1063. 

^"  E.  g.  Carter,  Law,  Its  Origin,  Growth  and  Function,  133,  637.  See  Hammond, 
Blackstone,  I,  97. 

"  The  recent  anal}rtical  jurists,  who  correct  the  conceptions  of  Austin  to  accord 
with  the  views  of  historical  jurists,  have  been  called  "  Neo-Austinians."  Jethro 
Brown,  The  Austinian  Theory  of  Law,  Excursus  E. 

^  A  few  formulas  and  definitions  from  recent  German  jurists  will  make  this  clear. 
I.  Philosophical  jurists:  "Law  is  the  order  {Ordnung)  based  upon  autonomous  govern- 
ment in  a  state  of  civilization  "  (Berolzheimer,  System  der  Rechts  und  Wirthschafts- 
philosophie,  iii,  17);  "The  purpose  of  all  law  is  a  determinate  external  behavior  of 
men  toward  men.  The  means  of  attaining  this  purpose,  wherein  alone  the  law  con- 
sists, are  norms  or  imperatives  "  (Bierling,  Juristische  Prinzipienlehre,  i,  §  3);  "Law 
is  a  peaceable  ordering  (Friedensordnung)  of  the  external  relations  of  men  and  their 
communities  to  each  other.  It  is  an  ordering,  norma  agendi,  a  regulating  through  the 
setting  up  of  commands  and  prohibitions  "  (Gareis,  Enzyklopadie  und  Methodologie 
der  Rechtswissenschaft,  §  5);  "Hence  the  rule  armed  with  force  first  gives  us  the 
conception  of  law.  That  which  does  not  possess  the  guarantee  lying  in  force,  cannot 
be  called  law"  (Lasson,  System  der  Rechtsphilosophie,  207);  "The  legal  order  is 
an  adjustment  through  coercion  of  the  relations  of  human  life"  (Kohler,  Einfiihrung 
in  die  Rechtswissenschaft,  §  i).  II.  Historical  jurists:  "Law  is  the  ordering  of  the  re- 
lations of  life  guaranteed  (gewahrleisteie)  through  the  general  will  "  (Demburg,  Das 
biirgerliche  Recht  des  deutschen  Reichs  und  Preussens,  i,  §  16);  "But  one  must 
bear  in  mind  that  the  final  basis  of  all  law  lies  in  the  power  of  the  State.  .  .  .  Enacted 
law  and  customary  law  are  to  be  carried  back  to  this  same  power,  the  one  as  expressed, 
the  other  as  tacit  will  thereof  "  (Czyhlarz,  Institutionen,  §  4).  Cf.  Bergbohm,  Juris- 
prudenz  und  Rechtsphilosophie,  546:  "To  be  positive  law  and  to  come  into  existence 
historically  by  being  laid  down  as  a  binding  rule,  is  simply  one  and  the  same  thing." 
The  Austinian  would  not  find  much  to  complain  of  in  these  formulas. 

"  Prins,  La  philosophie  du  droit  et  I'dcole  historique,  8. 
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We  should  expect  a  new  school  to  arise  from  this  breakdown  of 
the  older  schools,  and  there  are  many  signs  that  such  an  event  has 
taken  place.  Jurists  are  coming  together  upon  a  new  ground  from 
many  different  starting  points.  Some  of  them  profess  to  find  this 
new  ground,  potentially  at  least,  in  the  schools  from  which  they  set 
out.  But  there  is  much  to  indicate  that  instead  of  a  further  varia- 
tion of  one  of  the  old  creeds,  a  wholly  new  creed  is  framing.  The 
rising  and  still  formative  school  to  which  we  may  look  chiefly 
henceforth  for  advance  in  juristic  thought,  may  be  styled  the 
Sociological  School. 

I.  Analytical  Juihsprudence.  n, 

The  analytical  jurist  pursues  a  comparative  study  of  the  pur- 
poses, methods  and  ideas  common  to  developed  systems  of  law  by 
analysis  of  such  systems  and  of  their  doctrines  and  institutions  in 
their  matured  forms.^^  This  is  one  of  the  oldest  and  at  the  same 
time  one  of  the  most  recent  methods  of  legal  science.  Jhering  tells 
us  that  the  beginnings  of  legal  science  among  the  Romans  are  to 
be  seen  in  the  earliest  and  crudest  form  of  analysis,^^  which  is  re- 
produced exactly  in  the  "putting  of  differences"  and  "taking  of 
diversities"  so  characteristic  of  the  Elizabethan  era  in  our  own 
system.  But  as  a  method  of  jurisprudence  this  method  requires  a 
condition  of  stability  in  the  legal  systems  analyzed.  Hence  it  is 
appropriate  to  a  developed  system  only,  and  begins  to  be  employed 
only  as  legal  systems  reach  maturity.^®  Moreover,  as  the  growing- 
point'  in  a  matured .  system  is  more  and  more  in  legislation,  the 
analytical  theory  of  law  is  imperative  or  positive.    Law  is  looked 

^*  See  Gray,  The  Nature  and  Sources  of  Law,  §§  1-19;  Berolzheimer,  System  der 
Rechts  und  Wirthschaftsphilosophie,  II,  18-20;  Bergbohm,  Jurisprudenz  und  Rechts- 
philosophie,  12-20. 

1^  Geist  des  romischen  Rechts,  III,  1 1 . 

1*  In  England,  analytical  jurisprudence  begins  with  Austin,  The  Province  of  Juris- 
prudence Determined  (1832).  In  Germany,  under  the  name  of  Allgemeine  Rechtslehre, 
it  begins  to  be  important  with  Binding,  Die  Normen  und  ihre  tjbertretung  (1872- 
1877).  See  Sternberg,  Allgemeine  Rechtslehre,  I,  §  13  B;  Bergbohm,  Jurisprudenz 
und  Rechtsphilosophie,  17.  Perhaps  it  is  significant  that  the  Hungarian  Finkey,  in  his 
recent  historical  introduction  to  jurisprudence  (1908),  styling  himself  an  adherent  of 
what  he  calls  "the  modem  positive  school  of  philosophy  of  Law,"  puts  Austin  first 
among  the  masters  of  that  school,  naming  also  Jhering,  Binding,  and  Bierling.  Barany, 
Aus  der  Ungarischen  Rechtsphilosophie,  Archiv  fiir  Rechts  und  Wirthschaftsphilo- 
sophie, III,  48,  49. 
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upon  as  something  that  is  made.  In  its  crudest  form,  this  is  ex- 
pressed in  Austin's  dogma  that  a  law  is  a  command.  To-day  un- 
der the  influence  of  Binding  and  Jhering,  it  commonly  takes  the 
form  of  regarding  law  as  a  body  of  standards  or  norms  estabhshed 
or  recognized  by  the  state,  or,  in  another  view,  originating  in 
society  but  laid  down  by  the  judicial  organs  of  the  state.^^  The 
kernel  of  it  is  that  law  "is  a  product  of  conscious  and  increasingly 
determinate  human  will."  ^^  The  characteristics  of  the  analytical 
school,  then,  may  be  said  to  be: 

1.  They  consider  developed  systems  only. 

2.  They  regard  the  law  as  something  made  consciously  by  law- 
givers, legislative  or  judicial. 

3.  They  see  chiefly  the  force  and  constraint  behind  legal  rules. 
To  them,  the  sanction  of  law  is  enforcement  by  the  judicial  or- 
gans of  the  state,  and  nothing  that  lacks  an  enforcing  agency  is 
law. 

4.  For  them  the  typical  law  is  statute.  But  the  backwardness 
of  legislative  law-making  in  America  is  reflected  in  a  position 
taken  by  American  jurists,  whose  point  of  view  is  otherwise  ana- 
lytical, which  with  respect  to  legislation  is  superficially  akin  to 
that  of  the  Historical  School. 

5.  Their  philosophical  views  are  usually  utilitarian  or  teleo- 
logical. 

Bearing  in  mind  these  characteristics  of  the  analytical  jurists, 
the  limitations  of  their  method  are  evident.  The  adherents  of  the 
English  Historical  School  have  been  active  in  showing  the  errors 
in  the  conception  of  law  derived  from  considering  developed  sys- 
tems only.^^  But  from  the  sociological  point  of  view  we  may  find 
a  more  serious  objection  in  the  practical  effect  of  confining  juristic 
study  to  the  analytical  method.     Analytical  jurisprudence  is  a 

"  See  Gray,  The  Nature  and  Sources  of  Law,  §  213.  Cf.  Jenks,  Law  and  Politics 
in  the  Middle  Ages,  2  :  "Despite  criticism,  Austin's  position  is  unassailable,  regarded 
as  a  summary  of  existing  facts.  What  the  State  wills,  that,  and  that  alone,  can  the 
individual  be  compelled  to  obey."  See  also  Willoughby,  The  Nature  of  the  State, 
ch.  7. 

^*  Munroe  Smith,  Jurisprudence,  37.  This  statement  of  Jhering's  view  cannot 
be  bettered.  Compare:  "Law  is  the  voluntary  and  intended  work  of  humanity." 
Korkunov,  General  Theory  of  Law  (Hastings'  transl.),  116. 

1'  Perhaps  the  best  answer  to  these  criticisms  has  been  made  by  Mr.  Jenks:  "Not 
only  do  systems  of  law  change  their  contents,  but  the  conception  of  law  itself  changes 
with  the  progress  of  mankind."    Law  and  Politics  in  the  Middle  Ages,  3. 
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general  theory  of  law  drawn  from  Roman  and  English  law.^°  It 
brings  everything  to  the  test  of  principles  obtained  from  analysis 
and  comparison  of  those  systems.  Thus  it  leads  us  by  one  path, 
just  as  the  historical  method  leads  us  by  another,  to  a  jurispru- 
dence of  conceptions,  in  which  new  situations  are  to  be  met  always 
by  deduction  from  old  principles,  and  criticism  of  premises  with 
reference  to  the  ends  to  be  subserved  is  neglected.  In  the  pursuit 
of  principles  there  is  a  tendency  to  forget  that  law  is  a  practical 
matter.  The  desire  for  formal  perfection  seizes  upon  jurists. 
Justice  in  concrete  cases  ceases  to  be  their  aim.  Instead,  they  aim 
at  thorough  development  of  the  logical  content  of  established  prin- 
ciples through  rigid  deduction,  seeking  thereby  a  certainty  which 
shall  permit  judicial  decision  to  be  predicted  in  detail  with  absolute 
assurance.    Kantorowicz  puts  it  thus: 

"The  prevailing  ideal  of  the  jurist  is  this:  A  superior  magistrate  with 
academic  training,  he  sits  in  his  cell  armed  only  with  a  thinking-machine, 
though  concededly  one  of  the  finest  type.  The  only  furniture  is  a  green 
table,  upon  which  the  official  code  lies  before  him.  One  hands  him  any 
case  you  will,  actual  or  hypothetical,  and,  performing  his  duty,  he  is 
prepared  with  the  help  of  purely  logical  operations  and  a  secret  technique, 
intelligible  only  to  himself,  to  point  out  with  absolute  exactness  the 
decision  predetermined  by  the  law-giver  in  the  code."  ^^ 

One  need  not  say  that  it  is  impossible  to  realize  this  ideal.  But 
the  attempt  to  do  so,  whether  upon  the  basis  of  a  code  or  upon  that 
of  a  body  of  case-law,  brings  about  a  mechanical  administration  of 
justice  which,  in  the  long  run,  must  break  down. 

Again,  however  true  the  imperative  theory  may  be  with  respect 
to  the  manner  in  which  norms  are  estabUshed  in  matured  legal 
systems,  its  tendency  is  to  lead  law-makers,  legislative  and  judicial, 
to  overlook  the  need  of  squaring  the  rules  upon  the  statute  book, 
or  in  the  reports  or  doctrinal  treatises,  as  the  case  may  be,  with  the 
demands  of  reason  and  the  exigencies  of  human  conduct  in  the  one 
case,  and  with  the  demands  of  social  progress  in  the  other  case. 
We  are  told  that  when  contact  with  the  Romans  taught  Teutonic 

2°  See  the  remarks  of  Bergbohm  upon  the  English  analytical  jurists.  Jurisprudenz 
und  Rechtsphilosophie,  333  n. 

^  Gnaeus  Flavius,  Die  Kampf  um  die  Rechtswissenschaft,  7.  Perhaps  it  should 
be  said  that  the  "green  table"  of  the  original  is  the  German  term  for  what  we  should  call 
"red  tape." 
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peoples  that  through  the  written  page  they  could  make  and  alter 
the  law  as  well  as  record  it,  a  ferment  resulted.  In  somewhat  the 
same  way,  when  lawyers  perceive  they  may  deduce  law  from  settled 
premises  and  peoples  discover  they  may  enact  law  without  premises, 
a  ferment  ensues.  When  juristic  speculation  is  merely  a  discovery 
of  the  supposed  dictates  of  universal  human  reason  and  legislation 
is  deemed  an  application  of  universal  principles  to  particular  situa- 
tions, the  former  is  free  to  examine  its  premises  and  the  latter  is 
bound  to  have  premises.  But  once  admit  an  imperative  theory  as 
a  theory  of  law,  it  becomes  also  a  theory  of  law-making.  When 
the  doctrine  is  quod  principi  placuit  legis  hahet  vigorem,  it  matters 
little  whether  the  princeps  is  a  Roman  emperor,  represented  by 
jurisconsults  who  legislate  in  his  name,  or  the  people  of  an  Ameri- 
can commonwealth  speaking  through  the  judiciary  committees  of 
their  legislature.  In  either  case,  the  feeling  that  a  declaration  of 
the  sovereign  will  suffices  to  make  law  will  give  rise  to  a  mass  of 
arbitrary  detail  which  cannot  obtain  the  force  of  law  in  practice.^^ 
Experience  has  shown  abundantly  that  rule  and  order  in  the  ad- 
ministration of  justice  are  best  attained  by  making  it  possible  to 
measure  relations  and  situations,  as  they  become  the  subjects  of 
controversy,  by  reason.  To  a  certain  extent,  the  will  of  society  as 
to  the  relations  of  individuals  with  each  other  may  be  ascertained 
and  declared  in  advance.  But,  as  a  rule,  this  is  possible  only  along 
general  lines.  Hence,  for  the  great  mass  of  causes,  the  ideals  of 
uniformity  and  certainty  are  to  be  reached  by  requiring  and  per- 
mitting the  magistrate  to  bring  to  bear  upon  them  a  trained  reason 
and  an  enlightened,  disciplined  sense  of  justice.  The  imperative 
theory  is  a  natural  concomitant  of  a  period  of  legislation.  But  it 
is  not  expedient  that  law-makers  adhere  to  and  be  governed  by  it.^ 
Nor  is  it  altogether  expedient  that  judges,  wielding  the  common- 
law  power  of  making  binding  precedents,  have  before  them  con- 
sciously a  theory  that  they  make  law  rather  than  find  and  declare 
it.^    It  does  not  make  an  imperative  theory  the  "  true"  theory  to 

^  See  Parker,  The  Congestion  of  Law,  29  Rep.  Am.  Bar  Ass'n,  383  ;  Burgess,  Some 
Recent  Tendencies  in  Texas  Laws  (address  before  the  Texas  Bar  Ass'n),  1910. 

^  "The  more,  however,  law  comes  to  be  seen  to  be  merely  positive,  the  command 
of  a  law-giver,  the  more  difficult  it  is  to  put  any  restraints  upon  the  action  of  the 
legislature."    Figgis,  From  Gerson  to  Grotius,  85. 

^  "No  judge  in  England  or  in  the  United  States  ever  did  need  to  be  told,  I  think, 
that  he  has  power  to  make  law,  but  many  judges  in  England  and  the  United  States 
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show  that  it  expresses  what  actually  takes  place  in  modem  law- 
making. For  to  no  small  extent  what  so  takes  place  does  so  un- 
der the  influence  of  the  theory.  Law  is  not  like  a  natural  phenome- 
non whose  workings  have  to  be  accounted  for  by  observation  and 
discovery  of  a  theory  that  will  fit  the  facts.  What  is  law  depends 
not  merely  upon  the  facts  of  the  past  and  of  the  present  but  also 
upon  the  will  of  those  who  prescribe  and  those  who  administer 
rules  of  conduct  by  the  authority  of  the  state;  and  this  will  is  de- 
termined not  a  little  by  their  theory  of  what  they  do  and  why  they 
do  it.  The  rules  are  not  prescribed  and  administered  for  their  own 
sake,  but  rather  to  further  social  ends.  An  exposition  of  how  they 
are  prescribed  and  administered  is  inadequate.  The  problem  is 
not  merely  how  law-making  and  law-administering  functions  are 
exercised,  but  also  how  they  may  be  exercised  so  as  best  to  achieve 
their  purpose,  and  what  conception  of  these  functions  by  those  who 
perform  them  will  conduce  best  thereto.  Here,  certainly,  the 
pragmatic  criterion  is  sound.  The  true  juristic  theory,  the  true 
juristic  method,  is  the  one  that  brings  forth  good  works. 

2.  Historical  Jurisprudence. 

The  historical  jurist  pursues  a  comparative  study  of  the  origin 
and  development  of  law,  legal  systems,  and  particular  doctrines 
and  institutions.^  This  was  the  last  of  the  three  methods  to  de- 
velop, and  in  recent  times  has  been,  perhaps  is  still,  the  method 
most  in  vogue.  Its  pioneer  is  Cujas  at  Bourges  in  the  first  part  of 
the  sixteenth  century.    But  the  Historical  School  really  begins  in 


have  needed  to  be  reminded  from  time  to  time,  vi  et  armis,  of  the  constitutional  and 
legal  restraints  binding  upon  them  when  engaged  in  the  judicial  process  of  making 
law;  and  few  indeed  have  been  the  judges,  especially  in  the  United  States,  who  have 
shown  a  sound  understanding  as  to  when  those  restraints  are  rigid  and  when  they 
are  elastic  and  flexible.  When  you  say  judges  only  declare  pre-existing  law,  you  em- 
phasize those  restraints  and  keep  them  fresh  in  the  memory  better  than  when  you 
say  judges  make  law."  Again:  "The  'fiction'  that  judges  only  declare  law  is  all  that 
stands  between  us  and  a  judicial  autocracy."  Schofield,  Uniformity  of  Judge-Made 
Law,  4  111.  L.  Rev.  533,  537. 

^  A  good  critique  of  the  German  Historical  School  may  be  found  in  Korkunov, 
General  Theory  of  Law  (Hastings'  transl.),  1 16-122.  See  also  Leonhard,  Methods 
Followed  in  Germany  by  the  Historical  School  of  Law,  7  Col.  L.  Rev.  573,  577, 
579;  Bekker,  Recht  des  Besitzes,  §  i;  Charmont,  La  renaissance  du  droit  naturel, 
74-94. 
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the  fore  part  of  the  nineteenth  century  with  Friedrich  Carl  von 
Savigny  (1779-1861).^^ 

In  opposition  to  the  analytical  jurist,  the  historical  jurist  and 
the  philosophical  jurist  agree  that  law  is  found,  not  made,  differing 
only  with  respect  to  what  it  is  that  is  found.  The  philosophical 
jurist  conceives  that  a  principle  of  justice  and  right  is  found  and 
expressed  in  a  rule;  the  historical  jurist,  that  a  principle  of  human 
action  or  of  social  action  is  found  by  human  experience  and  is 
gradually  developed  into  and  expressed  in  a  rule.  Hence  the  His- 
torical School  deny  that  law  is  a  product  of  conscious  or  deter- 
minate human  will.  They  doubt  the  efficacy  of  legislation,  in  that 
it  seeks  to  achieve  the  impossible  and  to  make  what  cannot  be 
made.^''  They  hold  that  the  hving  organs  of  law  are  doctrinal  writ- 
ing and  judicial  decision,  whereby  the  life  of  a  people,  expressed 
in  the  first  instance  in  its  traditional  rules  of  law,  makes  itself  felt 
in  a  gradual  development  by  molding  those  rules  to  the  conditions 
of  the  present. 

Hence,  in  contrast  with  the  Analytical  School,  the  historical 
jurists  may  be  characterized  thus: 

1.  They  consider  the  past  rather  than  the  present  of  law. 

2.  They  regard  the  law  as  something  that  is  not  and  in  the  long 
run  carmot  be  made  consciously. 

3.  They  see  chiefly  the  social  pressure  behind  legal  rules.  To 
them,  sanction  is  to  be  found  in  habits  of  obedience,^^  displeasure 

^  Berolzheimer,  System  der  Rechts  und  Wirthschaftsphilosophie,  II,  230-231; 
Demburg,  Pandekten,  I,  §  17,  2;  Lightwood,  The  Nature  of  Positive  Law,  ch.  12. 

^^  "These  propositions  [for  codes]  are  connected  with  a  general  view  of  the  origin 
of  all  positive  law  which  formerly  prevailed  with  the  great  majority  of  German  jurists. 
According  to  this  view,  under  normal  circumstances  all  law  consists  of  enactments, 
that  is,  express  precepts  of  the  highest  power  in  the  State.  The  science  of  law  has 
for  its  subjects  nothing  more  than  the  content  of  enacted  rules.  Accordingly,  legis- 
lation itself  as  well  as  the  science  of  law  is  held  to  be  of  wholly  fortuitous  and  change- 
able content,  and  it  is  considered  entirely  possible  that  the  law  of  to-morrow  appear 
wholly  unlike  that  of  to-day.  According  to  this  theory,  a  complete  statute  book  is 
an  urgent  need,  and  only  in  case  the  statute  book  is  in  a  defective  condition  are  we 
under  the  unfortunate  necessity  of  resorting  to  customary  law  as  a  feeble  supple- 
ment. .  .  .  Stated  summarily  .  .  .  [the  correct]  view  is  that  all  law  arises  in  the 
manner  which  the  prevailing  (though  not  entirely  adequate)  usage  calls  'customary 
law';  that  is,  it  is  produced  first  by  custom  and  popular  belief,  and  then  through  course 
of  judicial  decision,  hence,  above  all,  through  silent,  inner  forces,  and  not  through  the 
arbitrary  will  of  a  law-maker."  Savigny,  Vom  Beruf  unsrer  Zeit  fiir  Gesetzgebung 
und  Rechtswissenschaft  (3  ed.),  6-7,  13-14. 

28  Maine,  International  Law,  Lect.  II;  Westlake,  International  Law,  I,  7. 
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of  one's  fellowmen,^^  public  sentiment  and  opinion,^"  or  the  social 
standard  of  justice.^^ 

4.  Their  tj^pe  of  law  is  custom,  or  those  customary  modes  of 
decision  that  make  up  a  body  of  juristic  tradition  or  of  case  law. 

5.  As  a  rule,  their  philosophical  views  have  been  Hegelian; 
partly  because  the  school  arose  when  Hegel's  influence  was  para- 
mount, but  partly  also  because  of  an  intrinsic  sympathy. 

With  reference  to  the  latter  point,  it  has  been  said  that  Hegel's 
philosophy  was  "exactly  the  right  philosophy  for  the  historical 
school  of  law."  '^  At  any  rate,  Hegel's  philosophy  was  a  philosophy 
of  and  for  the  professional  class,^  and  its  vogue  in  the  EngHsh 
universities  and  the  prevalence  in  American  juristic  thinking  of  a 
doctrine  hostile  to  legislation,  the  agency  of  social  progress  in 
modern  democracies,  are  not  without  significance. 

•  From  the  sociological  point  of  view,  the  chief  objection  to  con- 
fining juristic  study  to  the  historical  method  is  similar  to  that  first 
urged  above  against  the  analytical  method.  For  the  Historical 
School  also  works  a  priori.  It  has  deduced  from  and  tested  exist- 
ing doctrines  by  a  fixed,  arbitrary,  external  standard.  Having  no 
true  philosophical  method  of  their  own,  as  Berolzheimer  has  pointed 
out,  when  the  German  historical  jurists  overthrew  the  premises  of 
the  Eighteenth-Century  Law-of-Nature  School,  they  preserved  the 
method  of  their  predecessors,  merely  substituting  new  premises. 
They  had,  he  says,  neither  the  capacity  nor  the  desire  to  put  a 
new  philosophy  of  law  in  the  place  of  the  buried  law  of  nature. 
They  sought  the  nature  of  right  and  of  law  in  historical  deduc- 
tion from  the  Roman  sources,  from  Germanic  legal  institutions, 
and  from  the  juristic  development  based  thereon.^    In  the  United 

^'  Clark,  Practical  Jurisprudence,  134. 

'"  Rivier,  Principles  du  droit  des  gens,  I,  7;  Lightwood,  The  Nature  of  Positive 
Law,  362,  389. 

'^  Carter,  The  Ideal  and  the  Actual  in  Law,  10. 

^  Erdmann,  History  of  Philosophy  (Hough's  transl.),  Ill,  328. 

**  See  Talbert,  The  Dualism  of  Fact  and  Idea  in  its  Social  Implications  (1910). 

**  Berolzheimer,  System  der  Rechts  und  Wirthschaftsphilosophie,  II,  4.  A  sym- 
pathetic critic  said  recently:  "But,  although  the  fundamental  principles  of  the  his- 
torical school  were  sound,  there  have  been  developed  within  this  school  certain  doc- 
trines and  certain  tendencies  which  provoked  a  wholesome  reaction.  Of  these  I  must 
name:  (i)  Pure  positivism;  that  is  the  acceptance  of  everything  which  has  come 
into  the  law  in  earlier  times,  without  any  criticism  of  its  value  for  the  present  time. 
(2)  An  unnatural  separation  of  the  German  and  Roman  elements  in  modem  law.  .  .  . 
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States,  this  natural  law  upon  historical  premises  has  gone  even 
further.  With  us  the  basis  of  all  deduction  is  the  classical  common- 
law  —  the  English  decisions  and  authorities  of  the  seventeenth, 
eighteenth  and  first  half  of  the  nineteenth  centuries.  Our  jurists 
have  made  of  this  a  very  Naturrecht.  They  have  asked  us  to  test 
all  new  situations  and  new  doctrines  by  it.  Indeed  many  of  our 
courts  have  gone  out  of  their  way  to  construe  statutes  by  it,  and 
Mr.  Carter  tells  us  that  it  is  a  wise  doctrine  to  presume  that  legis- 
lators intend  no  innovations  upon  this  common  law,  and  to  assume, 
so  far  as  possible,  that  statutes  were  meant  to  declare  and  reassert 
its  principles.^^  More  than  this,  through  the  power  of  courts  over 
unconstitutional  legislation  and  the  doctrine  that  our  bills  of  right 
are  declaratory,  courts  have  forced  it  upon  modern  social  legisla- 
tion. Thus  the  leading  conceptions  of  our  traditional  case  law 
come  to  be  regarded  as  fundamental  conceptions  of  legal  science, 
and  not  merely  the  jurist,  but  the  legislator,  the  sociologist,  the 
criminologist,  the  labor  leader,  and  even,  as  in  the  case  of  our  cor- 
poration law,  the  business  man,  must  reckon  with  them.  In  con- 
sequence, when  the  commissioners  on  Uniform  State  Laws,  in  draft- 
ing a  uniform  commercial  law,  propose  changes  of  existing  rules 
incidentally,  we  are  told  that  they  are  "codifying  in  the  air  and 
will  probably  do  more  harm  than  good  to  commerce  and  mercan- 
tile law."  ^^  In  the  same  spirit,  a  very  proper  statement  of  one  of 
the  commissioners  that  he  would  be  ashamed  to  go  before  a  legis- 
lature to  present  the  proposed  Bills  of  Lading  Act  and,  if  asked 
whether  it  represented  the  best  thought  of  the  time,  be  forced  to 
say,  "No,  it  does  not,  but  this  is  the  condition  of  stagnation  that 
existed  two  years  ago,"  is  criticized  by  a  professor  of  law  because 
the  commissioner  advocates  departure  from  existing  rules  which 
are  sustained  by  the  weight  of  judicial  authority  in  order  to  re- 
state the  law  in  accordance  with  ideals  of  what  it  should  be,  al- 
though the  ideals  "accord  with  business  usages  or  even  with  what 
those  usages  are  tending  to  become."  ^^    Likewise  the  attempt  to 

(3)  The  overrating  of  old  times  in  comparison  with  the  history  of  the  last  centuries." 
Leonhard,  Methods  Followed  in  Germany  by  the  Historical  School  of  Law,  7  Col. 
L.  Rev.  S73,  577. 

^  Law,  Its  Origin,  Growth  and  Function,  308-309. 

"  Burdick,  A  Revival  of  Codification,  10  Col.  L.  Rev.  118,  123  (quoting  Judge 
Chalmers).  '^  Ibid.  126. 
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put  the  law  of  partnership  upon  a  better  basis  through  the  pro- 
posed partnership  act  and  to  bring  it  into  accord  with  the  oiniform 
understanding  of  business  men,  is  resisted  by  teachers  of  law,  who 
insist  that  the  traditional  course  of  judicial  opposition  to  the  mer- 
cantile view  shall  be  perpetuated  in  the  code.^^  Another  example 
may  be  seen  in  the  attitude  of  many  of  our  law  teachers  toward 
the  codes  of  procedure.  It  was  natural  when  these  codes  were 
first  enacted  that  judges  trained  in  the  traditional  system  should 
look  upon  them  with  suspicion  and  incHne  to  restrain  the  reforms 
within  as  narrow  bounds  as  possible.  Accordingly  in  several  states 
what  amounted  to  a  system  of  actions  was  fastened  upon  pleading 
in  spite  of  the  code  provisions.^^  But  when  a  court,  in  a  jurisdic- 
tion where  the  matter  had  remained  open,  refused  to  take  this 
step  backward  and,  following  ample  precedent  in  other  jurisdic- 
tions,^" gave  effect  to  the  spirit,  if  not  actually  the  letter,  of  the 
code,  an  eminent  teacher  of  procedure  criticized  the. decision  se- 
verely, quoting  a  judicial  dictum  that  ''the  inherent  and  essential 
differences  and  peculiar  properties  of  actions  have  not  been  de- 
stroyed, and  from  their  very  nature  cannot  be."  ^^  The  tendency 
of  practising  lawyers  to  regard  the  doctrines  of  the  system  in  which 
they  have  been  trained  as  parts  of  the  legal  order  of  nature  ^^  is  thus 


'*  See  a  note  in  23  Green  Bag,  220. 

''  Supervisors  v.  Decker,  30  Wis.  624;  Rush  v.  Brown,  loi  Mo.  586  (following 
earlier  cases  in  Missouri);  Mescall  v.  TuUy,  91  Ind.  96.  Wisconsin  has  abandoned 
this  position.  Manning  v.  School  District,  124  Wis.  84,  91;  Baunen  v.  Kindling,  142 
Wis.  613.    See  a  note  upon  this  subject  in  24  Harv.  L.  Rev.  480. 

*°  E.  g.  White  V.  Lyons,  42  Cal.  279;  Rogers  v.  Duhart,  97  Cal.  500;  Cole  :;.  Jerman, 
77  Conn.  374;  Gartner  v.  Corwine,  57  Oh.  St.  246. 

*'  8  Mich.  L.  Rev.  315-318,  criticizing  Cockerell  v.  Henderson,  81  Kan.  335. 

^  For  example,  as  good  a  lawyer  as  Mr.  Bayard,  when  Secretary  of  State,  engaged 
in  a  controversy  with  the  representatives  of  a  friendly  power,  and  perhaps  did  them 
an  injustice,  because  he  was  unable  to  conceive  of  any  principle  of  jurisdiction  over 
crimes  other  than  the  territorial  theory  upon  which  our  common  law  proceeds.  Cut- 
ting's Case,  Snow,  Cases  on  International  Law,  172.  See  also  Marcy's  confusion  of 
the  rules  as  to  citizenship  in  the  several  states  of  the  United  States  with  the  rules  of 
international  law  as  to  national  character.  Cockburn,  Nationality,  118  e/  seq.  Also 
the  attitude  of  many  of  our  courts  toward  legislation  proceeding  upon  the  theory  of 
criminal  jurisdiction  in  the  forum  laesae  civitatis.  State  v.  Knight,  2  Haywood  (N.  C.) 
109;  State  V.  Carter,  27  N.  J.  L.  499;  dissenting  opinion  in  Hanks  v.  State,  13  Tex. 
App.  289.  In  like  manner,  eminent  judges  have  sometimes  taken  constitutional  pro- 
visions in  our  bills  of  rights  for  necessary  fundamenta  of  all  law,  e.  g.  Miller,  J.,  in  Loan 
Ass'n  V.  Topeka,  20  Wall.  (U.  S.)  655,  662.  This  attitude  of  bench  and  bar  is  a  for- 
midable obstacle  both  to  social  legislation  and  to  law  reform,  as  has  been  shown 
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reinforced  by  the  almost  uncontested  supremacy  of  the  Historical 
School  in  our  institutions  of  learning.^  Bluntschli's  critique  of 
Savigny  points  out  the  vulnerable  side  of  historical  jurisprudence: 

"The  critical  examination  of  the  past  is  necessary  in  order  to  dis- 
cover the  grounds  upon  which  we  rest,  but  the  consideration  of  the 
future  is  none  the  less  necessary  in  order  to  determine  whither  we  are 
going.  All  law  is  truly  of  the  present;  the  past  is  no  more,  except  in  so 
far  as  its  forces  operate  in  the  present;  and  the  future  is  not  yet,  except 
in  so  far  as  it  is  already  a  condition  in  the  present.  The  present  is,  there- 
fore, a  union  of  the  past  and  future.  It  alone  is  real.  There  is  something 
that  is  often  not  sufficiently  recognized  by  the  Historical  School."  ^ 

Moreover,  it  is  only  true  in  part  that  law  represents  principles 
of  human  action  found  by  experience  and  developed  into  rules. 
Quite  as  often  it  represents  juristic  development  of  the  analogy 
that  chanced  to  be  at  hand  whf  n  the  institution  or  doctrine  was 
formative.  Having  taken  that  line,  juristic  thought  will  be  found 
adhering  to  it  with  remarkable  persistency,  often  in  the  face  of 
convenience  and  of  the  experience  of  the  community.  The  case  of 
the  law  of  partnership,  referred  to  above,  may  be  instanced.  When 
Roman  lawyers  were  first  called  upon  to  work  out  a  theory  of  part- 
nership, the  analogy  nearest  at  hand  was  the  consortium  of  a  family 
which,  after  death  of  the  paterfamilias,  retained  an  undivided  in- 
heritance."^^   Accordingly,  the  business  partnership  was  assimilated 

recently  in  the  decision  of  the  New  York  Court  of  Appeals  upon  the  Employer's  Lia- 
bility Act.  Girard  has  noted  a  like  tendency  of  practitioners  in  France  to  regard 
the  law  of  a  given  moment  "as  an  immutable  and  eternal  product."  Manuel  61e- 
mentaire  de  droit  romain  (4  ed.),  6. 

^  See,  for  instance,  the  observations  of  the  greatest  of  our  historical  Jurists  with 
respect  to  "unwarranted  assumption  of  equitable  powers"  by  our  courts  of  law  and 
equity  jurisdiction  (not  separate  courts  of  law  only)  in  legal  proceedings.  2  Ames, 
Cases  on  Equity  Jurisdiction,  280,  note  i;.  Cases  on  Partnership,  489,  note.  Also 
the  note  in  4  Harv.  L.  Rev.  394-395,  speaking  of  the  distinction  between  law  and 
equity  as  "fundamental"  and  "eternal."  Yet  the  law  long  ago  took  over  equitable 
estoppel,  the  whole  field  of  quasi-contract,  with  all  equitable  doctrines  applicable 
thereto,  the  equitable  defense  of  non-performance  by  a  plaintiff  of  his  side  of  a  bilateral 
contract,  failure  of  consideration,  and  many  other  equitable  defenses;  and  the  progres- 
sion from  equity  to  law  has  been  remarked  frequently.  Millar,  Historical  View  of 
English  Government,  quoted  in  i  Spence,  History  of  the  Equitable  Jurisdiction  of 
the  Court  of  Chancery,  416.  Why  must  we  insist  that  all  power  of  growth  in  this 
regard  came  to  an  end  in  the  eighteenth  century? 

**  Geschichte  der  neueren  Staatswissenschaft,  625,  translated  by  Willoughby,  Nature 
of  the  State,  158. 

*^  See  Salkowski,  Institutionen,  §  144, 
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to  the  old  relations  of  common  ownership  and  the  law  persisted  in 
the  line  so  drawn  for  it  after  the  newer  and  better  analogy  of  the 
juristic  person  had  developed.  It  was  very  hard  for  Roman  jurists 
to  depart  from  the  analogy  of  the  consortium  of  co-heirs,  so  that 
Scaevola  held  equaUty  of  contribution,  profit  and  loss  necessary 
to  the  very  idea  of  partnership,^^  and  the  Roman  law  insisted  to 
the  end  that  the  property  was  joint  property,  that  the  debts  were 
individual  debts,  and  the  causes  of  action  individual  claims  of  the 
individual  partners.  The  .modern  law  preserves  much  of  this  in 
the  civil  codes.^^  But  the  commercial  codes  have  come  to  treat 
mercantile  partnerships  as  entities.^^  Unhappily  the  common 
law,  instead  of  following  the  custom  of  merchants,  drew  its  ideas 
from  the  civiUans,  and  so  represents  not  the  experience  of  Anglo- 
American  merchants,  but  the  influence  of  Dutch  and  French 
treatises  on  the  formative  Anglo-American  commercial  law,*^  and 
thus  indirectly,  a  juristic  tradition' from  republican  Rome.  Indeed 
it  has  been  recognized  repeatedly  that  law  represents  commonly 
not  customary  modes  of  popular  action,  but  customary  modes  of 
judicial  decision  or  juristic  thinking,  rooted  in  either  case  in  a 
purely  juristic  tradition. 

3.  Philosophical  Jurisprudence. 

The  philosophical  jurist  studies  the  philosophical  and  ethical 
bases  of  law,  legal  systems,  and  particular  doctrines  and  institu- 
tions, and  criticizes  them  with  respect  to  such  bases.^°    This  method 

«  Inst.  Ill,  25,  §  I.    Cf.  Dig.  XVII,  2,  30. 

"  French  Civil  Code,  Arts.  1862,  1863;  German  Civil  Code,  §§  705,  715. 

**  German  Commercial  Code,  §§  114,  124,  126. 

^'  See  the  reliance  on  Puffendorff  in  Waugh  v.  Carver,  2  H.  Bl.  235.  Story,  Partner- 
ship, §  2,  takes  his  whole  theory  from  civilians,  quoting  Pothier,  Puffendorff,  Domat 
and  Vinnius. 

'"  "Economics  and  law  are  related  as  content  and  form,  as  kernel  and  shell.  Ac- 
cordingly, the  object  of  philosophy  of  law  is  the  idea  of  the  just  on  its  formal  side; 
the  object  of  the  philosophy  of  economics  is  the  idea  of  the  just  according  to  its  con- 
tent." Berolzheimer,  System  der  Rechts  und  Wirthschaftsphilosophie,  II,  viii.  "The 
problem  of  the  philosophy  of  law  is  to  comprehend  the  existing  law  in  its  rational 
internal  connection  and  its  connection  with  the  other  orderings  and  phenomena  of 
life."  Lasson,  System  der  Rechtsphilosophie,  §  2.  "Philosophical  jurisprudence 
(philosophische  Rechtswissenschaft)  has  for  its  object  the  idea  of  right  and  law,  the 
conception  of  right  and  law,  and  the  realization  thereof."  Hegel,  Grundlinien  der 
Philosophic  der  Rechts,  §  i.    "Philosophy  of  Law  sets  up  the  ideal  for  the  legal  order 
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is  one  of  the  oldest  and  in  the  modem  world  is  the  longest-con- 
tinued method  of  legal  science.  The  very  beginnings  of  legal 
science  may  almost  be  said  to  lie  in  the  contact  of  Roman  lawyers 
and  Greek  philosophers  in  the  later  years  of  the  Roman  republic; 
in  that  combination  of  comparative  law  and  rational  speculation 
called  the  ius  gentium,^^  in  the  appeal  to  reason  against  traditions 
and  forms  called  the  ius  naturale.  In  the  modern  world,  it  begins 
at  least  with  the  seventeenth  century.  Indeed,  the  legal  science  of 
the  seventeenth  and  eighteenth  centuries  was  entirely  philosophical. 
In  the  nineteenth  century,  along  with  all  things  philosophical,  it 
fell  into  disrepute.^2    But  a  reaction  has  set  in,  and  in  Germany 

which  is  to  be  established  practically,  but  does  not  set  up  any  law  having  actual  author- 
ity. There  is  no  natural  law  with  force  to  derogate  from  the  positive  law.  The  con- 
trary idea  in  all  its  shades  is  only  a  result  of  confusing  what  ought  to  be  with  what  is. 
The  law  which  actually  obtains,  recognized  as  such,  will  always  be  incomplete;  but 
it  is  always  law.  The  true  philosophy  of  law  does  not  stand  over  against  the  existing 
law  as  something  revolutionary,  denying  its  authority,  but  only  incites  to  reforms  which 
correspond  to  the  idea.  But  it  is  no  mere  history  of  law.  It  does  not  explain  why  and 
how  the  law  which  actually  exists  has  become  what  it  is  and  not  something  else,  but  it 
criticizes  the  law  from  the  ethical  standpoint,  and  sets  forth  its  ethical,  but  not  its 
historical  basis."  Geyer,  Geschichte  und  System  der  Rechtsphilosophie,  §  2.  "What  is 
meant  by  Philosophy  of  Law?  The  primary  and  most  simple  idea  is  that  it  is  the  philo- 
sophical part  of  law,  that  is,  the  rational  element  which  enters  into  the  complex  formation 
of  the  legislation  of  every  nation.  This  science,  then,  may  be  called  also  'rational  law.' 
In  practice  it  is  still  often  called  by  the  name  of  'natural  law'  which  is  opposed  to  the 
term  'positive  law,'  the  latter  designating  the  special  laws  of  each  people.  Positive 
law  having  been  defined  as  the  aggregate  of  rules  formulated  by  a  law-maker  and 
sanctioned  by  an  external  constraint,  rational  law  should  be  conceived  as  the  aggre- 
gate of  rules  which,  in  the  eyes  of  reason,  ought  to  be  sanctioned  by  an  external  con- 
straint. It  is  the  ideal  of  the  positive  law,  the  type  which  the  law-maker  ought  to 
realize,  and  almost  always  pretends  to  realize.  .  .  .  The  special  science  which  may 
be  called  properly  the  philosophy  of  law  is  the  science  of  the  just;  the  abundant  and 
fertile  development  of  the  idea  of  absolute  justice,  which  lies  in  every  human  soul, 
and  its  application  to  the  diverse  relations  with  which  man  is  siurovmded."  Boistel, 
Cours  de  philosophie  du  droit,  §§  i,  2  (1899). 

"  "On  the  one  hand  there  is  the  pure  philosophical  standpoint  from  which  the  kis 
gentium  is  surveyed.  We  investigate  the  ultimate  material  sources  of  the  given  law 
in  general;  and  in  that  we  recognize  that  a  part,  called  ius  civile,  rests  purely  upon 
establishment  by  the  state,  another  part,  called,  therefore,  ius  naturale,  upon  the  high- 
est jural  truth.  We  recognize  also  in  the  ius  gentium  this  absolute  jural  material 
positively  realized,  this  real  ius  naturale.  On  the  other  hand  there  is  the  purely  positive- 
law  standpoint,  furnished  by  comparative  jurisprudence,  from  which  the  ius  gentium 
is  used  to  support  the  decision  in  question."  Voigt,  Das  Ius  Naturale,  Aequum  et 
Bonum,  und  Ius  Gentium  der  Romer,  I,  399-400. 

^2  "To  speak  of  philosophy  of  law  passed  for  obsolete  and  out  of  fashion."  Kohler, 
Lehrbuch  der  Rechtsphilosophie,  6  (1909). 
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the  philosophical  method  is  regaining,  if  it  has  not  fully  regained, 
its  standing.  In  France  and  Italy  it  was  not  abandoned,  and  in 
France  especially  it  is  vital  and  vigorous.^ 

In  comparison  with  the  analytical  and  the  historical  jurists  re- 
spectively, the  philosophical  jurists  — 

1.  Are  more  apt  to  consider  the  ideal  future  of  law  than  its  past 
or  present. 

2.  While  agreeing  with  the  historical  jurist  that  law  is  not  made 
but  is  found,  yet  in  general  believe  that  when  found  its  principles 
may,  and,  as  a  matter  of  expediency,  should  be  stated  definitely 
and  in  certain  form. 

3.  Look  at  the  ethical  and  moral  bases  of  rules  rather  than  at 
their  sanction. 

4.  Have  no  necessary  preference  for  any  particular  form  of  law. 

5.  Hold  very  diverse  philosophical  views,  so  that,  in  a  way, 
there  is  not  so  much  a  philosophical  school  as  a  group  of  philo- 
sophical schools. 

It  is  not  easy  to  induce  the  Anglo-American  lawyer  or  legal 
scholar  to  consider  the  philosophical  method  seriously.  But  it  is 
to  be  remembered  that  the  discredit  which  attaches  to  it  in  Eng- 
land and  America  comes  from  taking  the  metaphysical  method  of 
the  first  half  of  the  nineteenth  century  for  philosophical  jurispru- 
dence. By  way  of  reaction  from  the  over-strained  idealism  of 
the  first  part  of  the  nineteenth  century  and  in  consequence  of  the 
failure  of  the  attempt  to  explain  everything  "in  a  speculative- 
metaphysical  way  by  a  spiritual-logical  principle,"  in  the  second 
third  of  that  century  "philosophy  lost  confidence  in  itself  and  was 
subjected  to  popular  contempt."  "  Metaphysical  juristic  specula- 
tion of  the  same  type  fell  into  deserved  contempt  a  Uttle  later,  and 
the  eminent  EngHsh  authorities  who  have  maintained  that  juris- 
prudence and  the  philosophy  of  law  have  no  connections^  speak 
for  that  period.  But  attempting  to  construct  abstract  systems  by 
reasoning  from  assumed  first  principles  is  not  the  final  form  of 

"  Salleilles,  ficole  historique  et  droit  naturel  d'apres  quelques  ouvrages  recents, 
Revue  trimestrielle  de  droit  civil,  1902,  I,  80;  Ehrhardt,  La  crise  de  philosophic 
de  droit;  Demogue,  Les  notions  fundamentales  du  droit  civil,  21;  Charmont,  La 
renaissance  du  droit  naturel  (1910). 

"  Paulsen,  Introduction  to  Philosophy  (Thilly's  transl.),  preface  (p.  xiv). 

65  Pollock,  Essays  in  Jurisprudence  and  Ethics,  25  (1882);  Pollock  and  Maitland, 
History  of  English  Law,  Introduction,  i  ed.,  pp.  xxiv-xxv  (1S95). 
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philosophical  jurisprudence.  Hence,  when  Mr.  Bryce  tells  us  that 
German  jurists  of  the  last  half  of  the  nineteenth  century  left  Na- 
turrecht  to  others  and  were  "philosophical  in  their  use  of  the  ana- 
lytical and  historical  methods,"  ^^  he  by  no  means  disposes  of  the 
Philosophical  School.  For  we  are  not  bound  to  accept  Naturrecht 
as  the  philosophy  of  law.  It  is  as  unfair  to  identify  the  philosophi- 
cal method  absolutely  with  Krause  or  Ahrens  or  Roder  or  Lorimer 
as  to  identify  analytical  jurisprudence  absolutely  with  the  text  of 
Austin.  A  new  generation  has  shown  that  it  is  possible  to  have  a 
philosophy  of  the  law  that  is.''^  The  discredit  which  attached  to 
this  department  of  the  science  is  due,  then,  chiefly  to  the  failure 
of  attempts  to  make  a  metaphysical  method  do  the  work  of  all  the 
methods  of  jurisprudence.  As  was  once  true  of  the  analytical 
method  in  England,  too  much  has  been  claimed  for  the  philosophi- 
cal method  and  often  it  has  been  misdirected  sadly.  For  a  time 
Austin  was  followed  so  blindly  that  there  seemed  danger  presently 
he  would  be  abandoned  no  less  blindly.  The  present  Anglo-Ameri- 
can attitude  toward  the  philosophy  of  law  has  its  counterpart  in 
the  phase  of  juristic  thought  from  which  we  have  happily  emerged, 
in  which  it  was  fashionable  for  every  dabbler  in  jurisprudence  to 
have  his  fling  at  Austin. 

Even  when  misdirected  and  overworked,  the  rationalizing  in- 

^  Studies  in  History  and  Jurisprudence  (American  ed.),  634.  Korkunov,  who 
shows  many  traces  of  English  influence,  likewise  conceives  of  the  philosophy  of  law 
as  necessarily  identical  with  the  metaphysical  jurisprudence  of  the  nineteenth  century, 
defining  it  as  "the  metaphysical  science  of  absolute  legal  principles."  General  Theory 
of  Law  (Hastings'  transl.),  31.  He  conceives  that  it  is  an  attempt  "to  establish  a 
science  of  law  by  the  deductive  method."  Ibid.  7.  Even  when  he  wrote,  philosophical 
jurisprudence  was  getting  away  rapidly  from  such  notions. 

^'  "The  modern  philosophy  of  law  comes  in  contact  with  the  natural-law  philosophy 
in  that  the  one  as  well  as  the  other  seeks  to  be  the  science  of  the  just.  But  the  modern 
philosophy  of  law  departs  essentially  from  the  natural-law  philosophy  in  that  the 
latter  seeks  a  just,  natural  law  outside  of  positive  law,  while  the  new  philosophy  of 
law  desires  to  deduce  and  fix  the  element  of  the  just  in  and  out  of  the  positive  law  — 
out  of  what  it  is  and  of  what  it  is  becoming.  The  natural-law  school  seeks  an  abso- 
lute, ideal  law,  'natural  law,'  the  law  /car'  ^^oxwi  by  the  side  of  which  positive  law 
has  only  secondary  importance.  The  modern  philosophy  of  law  recognizes  that  there 
is  only  one  law,  the  positive  law;  but  it  seeks  its  ideal  side  and  its  enduring  idea." 
Berolzheimer,  System  der  Rechts  und  Wirthschaftsphilosophie,  II,  17.  Compare 
Wallaschek's  formula,  "the  science  of  juristic  thought,"  Studien  zur  Rechtsphilosophie, 
107,  and  Kohler's  position  that  the  province  of  philosophical  jurisprudence  is  philo- 
sophical study  of  the  evolutionary  processes  by  which  law  is  formed.  HoltzendorfE, 
Enzyklopadie  der  Rechtswissenschaft  (6  ed.),  9. 
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fluence  of  the  philosophical  method  has  been  invaluable.  In  civil- 
ized countries,  men  are  compelled  to  administer  justice  by  for- 
mulas. These  formulas  are  designed  to  express  ideas  of  right  and 
justice  and  as  a  means  to  promote  right  and  justice.  But  there  is 
always  danger  that  we  forget  those  ideas  and  lose  sight  of  those 
ends  and  treat  the  formulas  as  existing  for  their  own  sake.  Since 
the  time  of  the  Stoics,  men  have  appealed  to  "Nature"  to  save 
ethical,  political,  and  juristic  thinking  from  this  danger;  and  by 
"Nature"  they  have  meant  reason  and  general  principles  of  right. 
The  appeal  to  reason  and  to  the  sense  of  mankind  for  the  time 
being  as  to  what  is  just  and  right,  which  the  philosophical  jurist  is 
always  making,  and  his  insistence  upon  what  ought  to  be  law  as 
binding  law  because  of  its  intrinsic  reasonableness,  have  been  the 
strongest  HberaHzing  forces  in  legal  history.^^ 

Philosophical  method  has  an  important  function  also  in  supple- 
menting the  analytical  and  the  historical  methods  in  testing  the 
apocryphal  reasons  worked  out  in  later  times  to  explain  or  justify 
the  rules  of  the  past.  Analytical  jurists  and  historical  jurists  often 
do  a  good  service  by  exposing  these  "reasons"  and  ridding  us  of 
them.^^  But  each  too  often  is  to  be  found  developing  by  analogy 
rules  which  deserve  to  be  forgotten  or  putting  reasons  under  rules 
to  bolster  them  up,  when  they  ought  to  be  allowed  to  fall.^°  Each 
is  not  unlikely  in  particular  cases  to  "adduce  a  good  reason  for  a 
bad  thing  and  suppose  he  has  in  that  way  justified  it."  ^^  It  is  only 
by  criticism  from  the  standpoint  that  rules  of  law  are  expressions 
or  illustrations  of  principles  of  right  and  justice  that  these  ten- 
dencies may  be  kept  down.  Moreover  a  naive  philosophy  of  law 
will  be  found  behind  the  juristic  thinking  of  most  of  those  who 
affect  to  despise  philosophical  jurisprudence.  This  is  very  notice- 
able in  the  natural  law  of  the  practising  lawyer,  examples  of  which 

**  On  the  idea  of  right  as  a  source  or  creative  agency  of  law,  in  that  it  is  always 
critical  of  existing  law,  see  Del  Vecchio,  II  sentimento  giuridico  (2  ed.  1908). 

**  Professor  Gray  considers  that  this  is  the  chief  service  of  analytical  jurisprudence 
and  that  its  most  valuable  function  is  negative.  Some  Definitions  and  Questions  in 
Jurisprudence,  6  Harv.  L.  Rev.  21,  23. 

^"  Savigny's  ingenious  argument  for  the  Roman  doctrine  as  to  legacies  upon  impos- 
sible or  illegal  conditions  precedent  is  a  case  in  point.  This  doctrine,  based  wholly, 
in  its  origin,  on  Roman  abhorrence  of  intestacy  at  a  time  when  the  rules  of  law  as  to 
intestate  succession  were  grossly  inequitable,  is  abandoned  in  modern  codes.  See  my 
paper  in  3  111.  L.  Rev.  i,  particularly  pp.  5,  8,  lo-ii,  23. 

"  Hegel,  Grimdlinien  der  Philosophic  des  Rechts  (2  ed.),  291  (Dyde's  transl.  p.  81). 
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abound  in  our  judicial  dedsions.^^  But  analytical  jurists  and  his- 
torical jurists,  who  were  avowed  enemies  of  the  philosophical 
method,  have  been  convicted  of  a  natural  law  of  their  own  more 
than  once,^  So  long  as  jurists  are  influenced  by  philosophical  views 
of  law  and  of  legal  doctrines,  it  is  better  that  they  hold  them  con- 
sciously and  set  them  forth  expressly. 

On  the  other  hand  the  philosophical  method  in  the  past  has 
proved  to  be  liable  to  three  abuses.  In  common  with  all  methods 
of  jurisprudence,  it  is  not  unlikely  to  be  employed  in  too  mechani- 
cal a  fashion.    In  philosophical  jurisprudence  this  tendency  takes 

**  For  instance  in  a  recent  judicial  discussion  of  admission  to  the  bar,  the  court, 
looking  at  the  matter  solely  from  the  point  of  view  of  the  individual  applicant  and 
disregarding  all  social  interest  in  the  matter,  said:  "There  is  a  law  higher  in  this 
country,  and  one  better  suited  to  the  rights  and  liberties  of  the  American  people,  — 
that  law  which  accords  to  every  citizen  the  natural  right  to  gain  a  livelihood  by  intel- 
ligence, honesty  and  industry  in  the  arts,  the  sciences,  the  professions,  or  other  voca- 
tions." In  re  Leach,  134  Ind.  665.  Another  court  tells  us  that  the  right  to  take  propexty 
by  will  is  an  absolute  and  inherent  right,  not  depending  upon  legislation.  Nunemacher 
V.  State,  129  Wis.  190,  198-203  (1907).  Another  court  says  that  a  right  of  privacy, 
the  existence  whereof  many  of  our  courts  deny,  "is  derived  from  natural  law";  that  it 
"has  its  foundation  in  the  instincts  of  nature  .  .  .  consciousness  being  the  witness 
that  can  be  called  to  prove  its  existence."  Cobb,  J.,  in  Pavesich  v.  Life  Ins.  Co.,  122 
Ga.  190,  194  (1905).  Compare  Jeffers  v.  State,  33  Ga.  367;  Lanier  v.  Lanier,  5  Heisk. 
(Tenn.)  572;  the  notion  that  "natural  rights"  as  well  as  constitutional  provisions 
limit  the  police  power,  Field,  J.,  in  Butchers  Union  Co.  v.  Crescent  City  Co.,  in  U.  S. 
746,  762;  also  the  notion  of  individual  rights,  apart  from  constitutional  restrictions 
"beyond  control  of  the  State,"  Miller,  J.,  in  Loan  Ass'n  v.  Topeka,  20  Wall.  (U.  S.) 
655,  662,  and  of  property  rights  "going  back  of  all  constitutions,"  Harlan,  J.,  in  Chicago, 
B.  &  Q.  R.  Co.  V,  Chicago,  206  U.  S.  226,  237;  the  notion  of  a  fundamental- theory  of 
legislation  of  intrinsic  validity,  to  be  read  into  constitutions,  O'Brien,  J.,  in  People  v. 
Coler,  166  N.  Y.  i,  16,  (1901);  the  notion  of  "natural  incapacities"  (in  the  event 
always  those  recognized  at  common  law)  to  which  the  legislature  cannot  add  new 
ones  based  merely  on  the  fads  of  modern  industrial  conditions.  State  v.  Loomis,  115 
Mo.  307,  315  (1893);  State  v.  Goodwill,  ^^  W.  Va.  179  (1889);  Frorer  v.  People,  141 
111.  171,  186  (1892);  the  idea  that  the  legislature  cannot  determine  that  certain  in- 
dustries which  employ  laborers  are  dangerous,  announced  recently  by  the  New  York 
Court  of  Appeals. 

What  is  said  by  Marshall,  C.  J.,  in  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  87,  as  to  "gen- 
eral principles  which  are  common  to  our  free  institutions"  having  force  superior  to 
legislation,  and  the  observations  of  Iredell,  J.,  in  Calder  v.  Bull,  3  Dall.  (U.  S.)  386, 
are  in  another  category.  They  belong  to  the  period  of  eighteenth-century  natural 
law  and  represent  the  best  thought  of  their  time.  j^ 

^  Pollock,  Oxford  Lectures,  15-16  and  note  i  on  p.  16;  Bekker,  Recht  des  Besitzes, 
6;  Bergbohm,  Jurisprudenz  und  Rechtsphilosophie,  499-500.  The  latter  styles 
the  philosophy  of  the  Historical  School  an  "anonymous  natural  law."  Kohler  styles 
Austin  and  Holland  "Englischen  Naturrechtler,"  Holtzendorff,  Enzyklopadie  der 
Rechtswissenschaft  (6  ed.),  I,  12. 
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the  form  of  over-abstractness,  of  a  purely  abstract  right  and  justice, 
which,  instead  of  resulting  in  a  healthy  critique  of  dogmas  and  in- 
stitutions or  at  least  providing  material  therefor,  leads  to  empty 
generalities,  thus  in  effect  leaving  legal  doctrines  to  stand  upon 
their  own  basis.^  This  is  doubly  imfortunate  in  that  we  must 
rely  chiefly  upon  the  philosophical  jurist  to  keep  us  in  our  course 
toward  right  and  justice  as  ends.  Again,  the  philosophical  method 
has  led  often  to  ambiguities  productive  of  far-reaching  confusion. 
This  has  been  true  particularly  of  the  ideas  of  natural  right  and 
natural  law.  Much  as  these  ideas  have  done  for  the  liberalizing  of 
law,  they  have  sometimes  undone  almost  as  much  in  their  obstruc- 
tion of  clear  juristic  thinking.^  Finally,  in  common  with  the 
other  methods  of  jurisprudence,  the  philosophical  method  has  been 
employed  to  work  out  specious  reasons  for  doctrines,  instead  of  to 
criticize  them,  and  thus  has  sometimes  helped  to  intrench  them 
in  juristic  thought  where  a  real  inquiry  into  their  ethical  founda- 
tions would  have  shaken  their  authority.  Such  is  not  infrequently 
the  result  when  the  philosopher  whose  acquaintance  with  law  is 
superficial,  attempts  to  deal  with  concrete  legal  institutions  and 
relations.  He  learns  quickly  that  there  is  danger  in  criticism,  and 
turns  to  ingenious  justification.  A  notable  instance  may  be  seen 
in  Hegel's  attempt  to  justify  the  unworkable  doctrine  of  laesio 
enormis.    He  says: 

"By  the  very  conception  of  contract  a  laesio  enormis  annuls  the 
agreement,  since  the  contractor  in  disposing  of  his  goods  must  remain  in 
possession  of  a  quantitative  equivalent.  An  injury  may  fairly  be  called 
enormous  if  it  exceeds  half  the  value."  ^ 


"  "For  the  schematism  of  the  fundamental  conceptions  of  law  must  always  be 
filled  out  with  some  sort  of  content.  In  the  days  of  natural  law,  it  contained  a  mere 
pseudo-content  by  means  of  the  contract  theory.  Legal  conceptions  seemed  to  stand 
upon  their  own  basis;  the  form  supplied  the  place  of  the  content."  Berolzheimer, 
System  der  Rechts  und  Wirthschaftsphilosophie,  I,  vii.  See  Pollock,  Essays  in  Juris- 
prudence and  Ethics,  28-30. 

^  Natural  right,  it  has  been  said  aptly,  is  "an  ambiguous  way  of  saying  what  might 
be  less  ambiguously  expressed  by  a  direct  use  of  the  term  'ought.'"  Ritchie,  Natiu-al 
Rights,  75.  See  Lord  Russell's  remarks  on  the  consequences  of  employment  of  the 
natural-law  method  in  modern  international  law.  International  Law  and  Arbitration, 
19  Rep.  Am.  Bar  Ass'n,  253,  268.  Also  the  observations  of  Sir  William  Vernon  Har- 
court.  Letters  of  Historicus,  75-78. 

*  Grundlinien  der  Philosophie  des  Rechts  (2  ed.),  115  (Dyde's  transl.,  p.  80). 
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Both  the  doctrine  of  laesio  enormis  and  the  theory  of  a  quanti- 
tative equivalent  have  been  abandoned  in  modern  German  law.^' 
Another  circumstance  leads  to  the  same  abuse  of  philosophical 
method.  It  is  in  human  nature  to  accept  most  of  the  institutions 
with  which  one  is  famiUar  without  much  question.  Hence  we 
might  reasonably  expect  that  in  any  system  of  natural  law  nature 
would  be  found  to  dictate,  for  the  greater  part,  the  institutions 
with  which  the  individual  jurist  who  interpreted  nature  was  familiar 
and  under  which  he  had  grown  up.  Such  has  been  the  event.  In 
nearly  every  case,  for  the  Continental  jurist  of  the  seventeenth  and 
eighteenth  centuries,  natural  law  meant  an  ideal  development  of 
the  principles  of  the  Roman  law,  which  he  knew  and  had  studied. 
Similarly,  for  the  common-law  lawyer  by  whatever  name  he  may 
call  it,  nature  means  an  ideal  development  of  the  principles  of  the 
common  law.  Hence  we  find  American  jurists  working  out  the 
applications  of  common  law  individuaHsm  after  the  individualist 
philosophy  and  economics  have  lost  their  momentum,  and  we  find 
our  courts  and  lawyers  insisting  upon  views  of  hberty  of  contract, 
of  risk  of  employment,  and  of  the  fellow-servant  rule  which  are  out 
of  all  relation  to  actual  life.^^  Few  juristic  theories  have  been 
more  barren  than  the  eighteenth-century  natural  law  of  American 
judges  in  the  nineteenth  century. 

4.  Rise  of  a  Sociological  School.  —  The  Social 
Philosophical  School. 

To  sum  up  what  has  been  said  with  respect  to  the  three  methods 
of  jurisprudence,  the  science  of  law  seems  to  begin  everywhere  in 
the  attempt  to  distinguish  cases  superficially  analogous  and  to 

•^  It  is  worthy  of  note  that  Langdell,  proceeding  analytically,  uses  the  same  prin- 
ciple of  equivalency,  in  treating  of  conditions  in  contracts,  to  reach  some  obviously 
unjust  results.  Summary  of  Contracts,  §§  106,  109.  In  the  event  the  decisions  have 
not  acquiesced  in  these  results,  and  a  different  principle  is  now  invoked. 

^*  "We  must  remember  that  the  injury  complained  of  is  due  to  the  negligence  of  a 
fellow  workman,  for  which  the  master  is  responsible  neither  in  law  nor  morals."  Durkin 
V.  Coal  Co.,  171  Pa.  St.  193,  202.  "At  common  law  a  servant  cannot  recover  from 
his  master  for  injuries  received  from  a  fellow  servant  acting  in  the  same  line  of  em- 
ployment. This  is  a  part  of  that  general  American  common  law,  resting  upon  con- 
siderations of  right  and  justice  that  have  been  generally  accepted  by  the  people  of  the 
United  States."  Hoxie  v.  New  York,  N.  H.  &  H.  R.  Co.,  82  Conn.  352,  359-360. 
See  my  paper  "Liberty  of  Contract,"  27  YaJe  L.  Journ.  454. 
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establish  categories  and  "differences."  From  this  comparison  of 
rules  within  the  legal  system,  it  is  but  a  step  to  compare  with  the 
rules  of  other  legal  systems  and  to  compare  systems  themselves. 
This  was  the  theory  of  the  Iiis  Gentium,  and  doubtless  to  some  ex- 
tent the  practice.  It  is  to  be  seen  in  our  own  law  at  least  as  far 
back  as  Fortescue,®^  and,  though  scorned  by  Coke,  was  well  marked 
in  the  seventeenth  and  eighteenth  centuries  in  the  development 
of  equity  ^^  and  the  rise  of  the  Law  Merchant.^  The  comparative 
tendency  is  followed  by  a  philosophical  tendency.  Law  is  felt  to 
be  reason,  and  the  "artificial  reason  and  judgment  of  the  law,"  as 
Coke  puts  it,  is  subjected  to  scrutiny.  It  is  not  enough  that  a  rule 
exist  in  one  system  or  that  it  have  its  analogues  in  others.  The 
rule  must  conform  to  natural  —  i.  e.,  non-legal  —  reason,  and  if  it 
does  not,  must  be  reshaped  until  it  does,  or  must  have  reasons 
made  for  it.  This  is  the  dominant  idea  of  the  lus  Naturale.  It  is 
seen  in  Continental  Europe  in  the  period  after  Grotius.  In  our 
law,  in  crude  form,  one  must  confess,  it  is  to  be  seen  in  the  eigh- 
teenth and  nineteenth  centuries  in  the  giving  of  "reasons"  in 
which  Blackstone  and  the  lecturers  on  law  who  followed  him  in 
America  were  so  prolific.  To  this  philosophical  tendency,  an  ana- 
lytical tendency  succeeds  by  way  of  revolt.    The  validity  of  the  so- 

®'  De  Laudibus  Legum  Angliae,  chaps.  19-23,  28. 

^°  See  Spence,  Equitable  Jurisdiction  of  the  Court  of  Chancery,  I,  413.  If  Spence's 
account  is  somewhat  overdrawn,  yet  resort  to  the  Dutch  publicists  is  well  authenticated. 

^1  The  effect  of  the  growth  of  trade  and  commerce  upon  English  law  becomes  well 
marked  in  the  time  of  Lord  Holt.  At  the  same  time  we  may  note  a  tendency  to  treat 
the  authorities  of  the  civil  law  in  a  spirit  very  different  from  that  of  Coke.  Lord  Holt 
refers  to  the  civilians  and  to  the  Roman  law  many  times,  e.  g.  Lane  v.  Cotton,  i  Ld. 
Raym.  646,  652;  Knight  v.  Cambridge,  2  Ld.  Raym.  1349;  Coggs  v.  Bernard,  2  Ld. 
Raym.  909,  915;  City  of  London  v.  Wood,  12  Mod.  669,  686.  Counsel  cited  the  civil 
law  to  him  and  his  colleagues  very  freely,  e.  g.  case  of  the  Ambassador  of  Muscovy, 
10  Mod.  4;  Assievado  v.  Cambridge,  10  Mod.  77,  78,  79.  Wooddesson,  Elements  of 
Jurisprudence,  IxxLs  (1792),  treats  the  law  merchant  as  part  of  the  law  of  nations. 
In  America,  the  same  phenomenon  is  to  be  seen  in  the  early  pairt  of  the  nineteenth 
century.  Thus  in  the  j5rst  volxmae  of  Johnson's  reports,  reporting  decisions  of  the 
Supreme  Court  of  New  York  and  the  Court  of  Errors  of  New  York  during  the  year 
1806,  Pothier  is  cited  four  times,  fimerigon  five  times,  Valin  three  times,  Casaregis 
twice  and  Azuni  twice.  The  Institutes  of  Justinian  are  cited  once.  These  citations 
are  made  by  the  court.  In  addition,  counsel,  so  far  as  their  arguments  are  reported, 
cite  civilians  (mostly  French)  repeatedly.  In  the  seventh  volume  of  the  same  reports, 
reporting  decisions  of  the  same  courts  during  1810  and  181 1,  Pothier  is  twice  cited, 
Huberus  twice,  £m6rigon  once  and  the  French  civil  code  once.  There  are  also  two 
citations  of  the  Digest,  one  of  the  Institutes  and  one  of  the  Code.  Almost  all  these 
citations  are  in  cases  involving  questions  of  mercantile  law. 
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called  reasons  is  examined  by  applying  them  to  analogous  cases 
and  by  trying  how  far  the  logical  scope  of  the  reason  and  the  ex- 
tent of  the  rule  to  be  explained  may  be  squared.  Being  for  the 
most  part  ex  post  facto  and,  though  specious,  neither  historically 
sound  nor  critically  adequate,  they  fall  to  the  ground,  and  some- 
times carry  the  rules  with  them.  Hence  the  analytical  period 
usually  coincides  with  a  critical  tendency  and  an  era  of  reform 
through  legislation.  Such  a  tendency  in  the  decadence  of  Roman 
institutions  resulted  in  much  valuable  legislation  on  matters  of 
private  law.^^  In  Germany  such  a  movement  has  overthrown 
the  long-dominant  Romanism  and  has  brought  forth  a  German 
code.  In  our  common-law  system  the  analytical  tendency  coin- 
cides with  the  reform  movement,  inaugurated  by  Bentham,  the 
force  of  which  is  not  yet  wholly  spent.  Along  with  this  analytical 
tendency,  sometimes  beginning  before  it,  sometimes  after,  but  as 
another  phase  of  the  revolt  from  the  philosophical,  there  is  an 
historical  tendency.  How  far  we  see  something  of  this  in  the  clas- 
sical Roman  law,  —  in  Gains,  for  example,''^  —  need  not  be  con- 
sidered. It  preceded  the  analytical  tendency  in  Germany,  it  fol- 
lowed that  tendency  in  France.  In  England  it  seems  to  have  fol- 
lowed. In  either  event,  it  completes  the  exposure  of  the  specious 
explanations  of  the  preceding  period  and  insures  the  overthrow 
of  pseudo-philosophy.  This  done,  there  is  room,  and  often  need 
for  a  true  philosophical  jurisprudence,  since  the  analytical  and 
historical  methods,  pursued  exclusively,  lead  to  the  setting  up  of 
fixed,  arbitrary,  external  standards  and  an  over-development  of 
the  mechanical.  On  the  whole,  we  may  say  that  analytical  juris- 
prudence is  attaining  the  best  results  in  the  present,  that  historical 
jurisprudence  has  accomplished  most  in  the  immediate  past,  and 
that  philosophical  jurisprudence,  which  had  been  most  fruitful 
from  the  Reformation  till  the  nineteenth  century,  but  was  sterile 

^  See  for  example  the  preamble  to  Cod.  VII,  25. 

^'  "...  I  have  as  a  matter  of  course  thought  it  right  to  go  back  for  my  account 
of  the  law  of  the  Roman  people  to  the  foundation  of  the  city  .  .  .  because  I  observe 
that  in  all  subjects  a  thing  is  only  perfect  when  it  is  complete  in  all  its  parts,  and  un- 
doubtedly the  most  essential  part  of  anything  is  its  beginning.  Besides  this,  if  with 
men  who  are  arguing  cases  in  the  forum  it  is,  so  to  speak,  a  monstrous  thing  to  set 
the  matter  forth  to  the  judge  without  first  making  some  introductory  statement,  how 
much  more  unsuitable  must  it  be  for  one  who  has  undertaken  to  give  an  exposition 
to  disregard  the  beginning  and  omit  references  to  historical  causes.  .  .  ."  Gaius,  on 
the  Law  of  the  Twelve  Tables  i,  in  Digest,  I,  8,  i  (Monro's  transl.). 
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during  that  century,  shows  signs  of  regaining  its  usefulness  and 
reacquiring  its  former  importance  in  the  immediate  future.  But 
with  the  rise  and  growth  of  political,  economic  and  social  science, 
even  in  the  closing  years  of  the  nineteenth  century,  the  time  was 
ripe  for  a  wholly  new  tendency,  and  that  tendency,  which  may  be 
called  the  sociological  tendency,  has  become  well  estabUshed  in 
Continental  EuropeJ^ 

The  first  movement  in  the  new  direction  was  from  the  then 
dominant  historical  school  in  Germany.  The  Historical  School 
began  by  applying  historical  method  to  the  modern  Roman  law. 
Next  arose  a  tendency  to  investigate  the  legal  institutions  of  all 
Aryan  peoples  and  to  attempt  reconstruction  of  an  Aryan  Urrecht 
in  which  the  roots  of  modern  law  were  to  be  found.  ^^  At  the  same 
time,  while  the  latter  movement  was  in  progress,  the  scope  of  in- 
quiry widened,  an  ethnological  turn  was  given  to  historical  juris- 
prudence, and  the  foundations  of  what  Kohler  styles  universal 
legal  history  (Universalrechtsgeschichte)  began  to  be  laid.  At  first 
this  wider  historical  jurisprudence  was  thought  of  as  a  compara- 
tive ethnological  jurisprudence.^^  But  it  was  not  long  in  assuming 
the  name  and  something  of  the  character  of  a  sociological  juris- 
prudence.^^ The  triumph  of  the  Germanists  and  consequent  rele- 
gation of  Roman  law  to  a  distinctly  lower  position  in  German  legal 
education  began  to  be  felt  in  turning  the  energies  of  jurists  and 
scholars  into  wider  fields  of  historical  research,  and  a  new  type 
of  juristic  literature,  dealing  with  the  legal  nstitutions  of  all  man- 
ner of  peoples  from  the  comparative  ^^  and  historical  standpoints 
grew  to  considerable  proportions.'^^    Even  Romanists  were  affected, 

^*  Vaccaro,  Les  bases  sociologiques  du  droit  et  de  I'etat  (1898);  Vanni,  Lezioni  di 
filosofia  del  diritto  (1902,  8  ed.  1908);  Stammler,  Wirthschaft  und  Recht  (1906); 
Ehrlich,  Soziologie  und  Jurisprudenz  (1906);  Grasserie,  Les  principes  sociologiques  du 
droit  civil  (1906);  Gumplowicz,  Allgemeines  Statsrecht  (i  ed.  1877,  3  ed.  1907); 
Demogue,  Les  notions  fondamentales  du  droit  prive  (191 1);  Duguit,  Le  droit  social, 
le  droit  individuel  et  la  transformation  de  I'etat  (i  ed.  1908,  2  ed.  191 1);  Rolin, 
Prolegomenes  a  la  science  du  droit  (1911).  See  Berolzheimer,  System  der  Rechts 
und  Wirthschaftsphilosophie,  II,  §  44. 

^^  The  best  examples  are:  Leist,  Altarisches  Jus  Gentium  (1889),  and  Altarisches 
Jus  Civile  (1892). 

^*  Post,  Bausteine  fur  eine  allgemeine  Rechtswissenschaft,  (1880)  I,  §  i. 

''''  Post,  Grundlagen  des  Rechts  (1884).  In  this  work  there  is  an  avowed  attempt  to 
put  jurisprudence  on  a  sociological  basis. 

'8  Meili,  Institutionen  der  vergleichenden  Rechtswissenschaft  (1898). 

^^  The  head  and  front  of  this  comparative  jurisprudence  was  Kohler:  Shakespeare 
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and  deemed  it  necessary  to  begin  a  history  of  Roman  law  by  an 
investigation  of  the  legal  institutions  of  Babylon. ^° 

Meanwhile  others  had  been  approaching  the  same  position  from 
the  philosophical  side.  Dahn  in  1878,  reviewing  one  of  Post's 
earUer  works,  said  emphatically  that  a  "scientific  philosophy  of 
law  must  be  based  upon  comparative  legal  study"  and  that  philo- 
sophical jurists  must  not  forever  draw  their  materials  from  the 
Roman  law  and  certain  phases  of  German  legal  development, 
but  must  make  use  of  the  legal  Hfe  of  all  peoples.^^  In  another 
paper,  reprinted  1883,  he  foreshadowed  the  treatment  of  the  con- 
ception of  law  now  characteristic  of  German  jurists. ^^  The  latter 
lay  stress  upon  the  legal  order,  attained  through  law,  toward  which 
law  is  a  means,  and  seek  to  define  that  legal  order  rather  than  to 
reach  a  definition  of  law.  Dahn  defined  law,  indeed,  but  he  de- 
fined it  as  an  institution  of  society.  A  Httle  later  Nani,^  writing 
in  Italy,  where  the  Philosophical  School  is  still  paramount,  rejected 
both  the  historical  and  the  natural-law  standpoints,  and  ranged 
himself  with  Dahn,  declaring  that  comparative  ethnology  and 
anthropology  must  be  the  basis  of  jurisprudence.  These  attempts 
to  broaden  the  philosophical  foundation,  Hke  the  attempts  to 
broaden  the  historical  position  which  went  on  at  the  same  time, 
go  along  with  the  earher  stage  of  social  science,  before  Ward  had 
made  it  clear  that  psychology  was  no  less  fundamental  for  sociology 
than    anthropology    and    ethnology.      Wallaschek    attempted    to 

vor  dem  Forum  der  Jurisprudenz  (1884);  Rechtsvergleichende  Studien  iiber  isla- 
mitisches  Recht,  etc.  (1889);  Zur  Urgeschichte  der  Ehe,  etc.  (Zeitschrift  fiir  verglei- 
chende  Rechtswissenschaft,  XII,  187-353).  See  a  noteof  his  papers  on  various  topics  of 
comparative  ethnological  jurisprudence  in  Berolzheimer,  System  der  Rechts  und  Wirth- 
schaftsphilosophie,  II,  405,  n.  3.  Next  stands  Post,  Die  Geschlechtsgenossenschaft 
der  Urzeit  und  die  Entstatsung  der  Ehe;  Beitrag  zu  einer  allgemeinen  vergleichenden 
Staats-  und  Rechtswissenschaft  (1875);  Ethnologische  Jurizprudenz  (1880);  Studien 
zur  Entwickelungsgeschichte  des  Familienrechtes;  Beitrag  zu  einer  allgemeinen  verglei- 
chenden Rechtswissenschaft  auf  ethnologichen  Basis  (1890);  tjber  die  Aufgaben  einer 
allgemeinen  Rechtswissenschaft  (1891).  See  also  Willutzky,  Vorgeschichte  des  Rechts 
(1903).  Compare  a  similar  tendency  in  the  English  Historical  School  to  broaden 
the  foundation  of  historical  jurisprudence  by  a  "  method  of  inductive  generalization 
on  the  basis  of  historical  and  ethnographical  observation."  Vinogradoff ,  The  Teach- 
ing of  Sir  Henry  Maine,  r8.  This  conception  is  approved  by  Professor  Lefroy, 
Jurisprudence,  27  L.  Quar.  Rev.  180. 

*"  Ehrenberg,  preface  to  Jhering,  Vorgeschichte  der  Indo-Europaer,  vi  (1894). 

^  Zur  Methode  der  Rechtsphilosophie,  Rechtsphilosophische  Studien,  288. 

®  Rechtsphilosophische  Studien,  119. 

*  Vecchi  e  nuovi  problemi  del  diritto  (1886). 
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broaden  the  philosophical  position  by  approach  to  the  analytical 
standpoint.  He  asserted  that  the  philosophy  of  law  is  "the  science 
of  juristic  thought"  and  insisted  that  it  was  to  be  found  in  the 
actual  methods  of  jurists.^^  Here  again,  however,  Kohler  has  been 
the  leader.  Professing  to  follow  Hegel,  but  in  reality,  perhaps, 
merely  taking  his  clew  from  a  remark  of  Hegel's  that  right  and 
law  are  phenomena  of  culture,  he  developed  and  Hmited  the  new 
movement  in  philosophical  jurisprudence  so  as  to  set  off  the  philo- 
sophy of  law  from  history  and  anthropology  on  the  one  hand  and 
from  analysis  of  matured  systems  of  law  on  the  other,  and  yet  give 
it  an  intimate  relation  to  each.^  He  defined  its  province  as  philo- 
sophical study  of  the  evolutionary  processes  by  which  law  is  formed. 
Thus  in  his  view  historical  and  philosophical  jurisprudence  are 
merged  in  a  social-philosophical  jurisprudence,  and  lose  their 
identity. 

No  doubt  the  movement  was  accelerated  by  the  influence  of  the 
comparative  idea  in  other  branches  of  learning.  In  the  latter  part 
of  the  nineteenth  century  great  things  were  expected  from  this 
method  on  every  hand.  Freeman  went  so  far  as  to  say  that  "the 
establishment  of  the  comparative  method  of  study  has  been  the 
greatest  intellectual  achievement  of  oux  time."  ^®  For  a  time  it 
was  thought  that  the  comparative  method  in  jurisprudence  would 
supersede  all  others,  and  exaggerated  claims  are  still  made  for  it.^' 
JBut  the  analytical  and  historical  methods,  so  far  as  they  are  methods 
of  jurisprudence,  must  be  comparative.  Legal  history,  the  dis- 
covery and  exposition  of  the  actual  course  of  development  of  a 
particular  legal  system  or  of  a  particular  doctrine  in  a  particular 
system,  is  not  historical  jurisprudence.  The  English  analytical 
and  historical  schools  used  the  comparative  method  from  the  be- 
ginning.    On  the  Continent,  the  Germanic  law  had  been  arrested 

8*  Studien  zur  Rechtsphilosophie  (1889).  See  especially  p.  107.  Schuppe  carried 
this  even  further.  Rechtswissenschaft  und  Rechtsphilosophie,  Jahrb.  der  interna- 
tionale  Vereinigung  fiir  vergleichende  Rechtswissenschaft,  I,  215  (1896). 

^  See  in  particular  Rechtsphilosophie  und  Universalrechtsgeschichte  (in  Holtzen- 
dorff,  Enzyklopadie  der  Rechtswissenschaft  (6  ed.  vol.  I),  9,  14,  17,  20  (1902). 

**  Comparative  Politics,  i  (1873). 

'^  Bryce,  Studies  in  History  and  Jurisprudence,  Lect.  XII;  Kohler,  Rechtsphilo- 
sophie und  Universalrechtsgeschichte  (in  Holtzendorff,  Enzyklopadie  der  Rechtswis- 
senschaft (6  ed.  vol.  i),  14.  See  Berolzheimer,  System  der  Rechts  und  Wirthschafts- 
philosophie,  II,  21;  Schuppe,  Die  Methoden  der  Rechtsphilosophie,  Zeitschrift  fur 
vergleichende  Rechtswissenschaft,  V,  209. 
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in  its  development  in  the  fourteenth  and  fifteenth  centuries.  Hence 
at  first  there  was  not  the  stimulus  to  comparison  with  another 
matured  system  which  was  at  hand  in  England.  Moreover,  Con- 
tinental jurists,  Hving  under  a  system  which  showed  a  continuous 
written  history  extending  back  almost  to  the  Twelve  Tables,  had 
to  do  with  a  body  of  law  four  times  purged  of  its  archaisms,  whereas 
in  England  in  the  middle  of  the  nineteenth  century,  with  but  six 
centuries  of  legal  history  as  a  system,  the  law  was  overhauHng  for 
the  second  time,  in  the  legislative  reform  movement,  in  the  en- 
deavor to  rid  it  of  the  incubus  of  the  past.  Thus  there  was  every 
reason  for  the  English  historical  jurist  to  look  into  the  development 
of  another  system,  older  than  his  own,  which  had  passed  through 
the  stages  of  remarking  by  equity  and  by  legislation  and  to  con- 
sider archaic  systems  analogous  to  that  out  of  which  his  own  had 
developed  at  a  period  by  comparison  so  recent.  For  the  same  reason, 
when  Continental  jurists  began  to  employ  comparative  methods, 
the  change  appeared  revolutionary.  But  the  result  has  been  simply 
that  historical  and  philosophical  methods  are  now  employed  com- 
paratively. There  is  a  more  scientific  use  of  the  old  methods  rather 
than  a  new  method.  Indeed,  a  purely  comparative  method,  apart 
from  analysis  or  history  or  philosophy,  would  be  barren.  Savigny 
said  of  a  Hke  notion  that  the  task  of  the  Continental  jurist  should 
be  to  compare  the  practical  rules  of  the  classical  Roman  law  with 
those  worked  out  on  a  Roman  basis  in  the  Middle  Ages  and  in 
modern  Europe: 

"A  few  isolated  cases  excepted,  the- matter  lies  too  deep  to  admit  of 
being  disposed  of  by  such  a  selection  between  contrasted  practical  rules, 
and  a  work  which  sought  to  carry  out  this  comparative  point  of  view  into 
particulars,  would  remind  one  of  the  frame  of  mind  of  a  child,  who,  when 
the  histories  of  battles  are  related  to  him,  is  always  inclined  to  ask  which 
were  the  good  and  which  the  bad."  *^ 

Using  the  term  in  a  broad  sense  to  include  all  jurists  whose 
methods  are  primarily  or  avowedly  philosophical,  it  was  suggested 
at  the  outset  that  the  Philosophical  School  on  closer  scrutiny  fell  into 
three.  These  three  groups  represent  the  philosophy  of  law  of  the 
eighteenth,  nineteenth  and  twentieth  centuries  respectively.  Rous- 
seauists  in  France  and  in  America,  publicists  of  the  older  type  in 

■  •*  System  des  heutigen  romischen  Rechts,  I,  preface  (Holloway's  transl.,  p.  vii). 
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America,  and  Anglo-American  lawyers  bred  on  the  introductory 
chapters  of  Blackstone  make  up  neariy  the  whole  of  the  first  group. 
The  second  group,  the  Metaphysical  School,  has  modern  repre- 
sentatives in  Scotland,^^  in  Italy, ^°  in  France,^^  and  possibly  in  a 
few  Krauseans  and  a  few  HegeUans  in  Germany.^^  -pj^g  ^j^jj.^ 
group,  which  may  be  called  the  Social-Philosophical  School,  pre- 
sents three  types,  the  so-called  Neo-Kantians,  who,  on  the  whole, 
are  philosophical  and  sociological  in  tendency,  the  teleologists  or 
social  utiHtarians,  whose  tendency  is  analytical  and  sociological,  and 
the  Neo-Hegelians,  who  may  be  described  as  historical  and  sociologi- 
cal in  tendency.  In  other  words,  just  as  historical  jurists  are  now  of 
two  types,  the  one  historical  in  the  older  sense,  the  other  sociological, 
philosophical  jurists  also  are  to  be  recognized  as  natural-law  or 
metaphysical  on  the  one  hand,  or  social-philosophical  (sociological) 
on  the  other  hand.  It  is  not  easy  to  perceive  any  real  distinction 
between  the  advanced  types  of  the  two  schools.  What  difference 
there  is  comes  from  the  starting-point  from"  which  they  came  to 
the  positions  they  now  occupy.  As  we  understand  the  term  in 
America,  they  are  more  truly  sociological  in  method  than  many  of 
those  who  avow  themselves  adherents  of  a  sociological  school.  The 
reason  why  the  former  do  not  call  themselves  a  sociological  school 
may  be  found  in  a  remark  of  Professor  Small : 

"...  German  social  science  has  always  carried  in  solution  so  much 
of  the  assumption  of  the  inter-connection  of  all  human  experience  —  so 
much  more  than  is  in  French  or  English  thought  —  that  the  Germans 
did  not  feel  the  need  of  crystaHzing  this  fluid  sociology.    The  Germans 

*'  E.  g.  Herkless,  Lectures  on  Jurisprudence  (1901). 

'°  Del  Vecchio,  II  concetto  della  natura  ed  il  principio  del  diritto  (1908).  Ardigo, 
in  the  last  quarter  of  the  nineteenth  century,  founded  a  school  of  positivist  natural 
law  which  has  many  adherents  in  Italy.  See  Di  Carlo,  II  diritto  naturale  secondo  R. 
Ardigo  ed  il  positivismo  italiano  (1Q09);  Puglia,  R.  Ardigo  ed  il  moderno  positivismo 
etico  giuridico  italiano  (1898). 

^1  Boistel,  Cours  de  philosophie  du  droit  (1899),  deducing  a  whole  system  from  a 
principle  of  respect  for  personality.  See  also  Lagorgette,  Le  fondement  du  droit 
(1907);  Fouillee,  L'Idee  moderne  du  droit  (1878,  6  ed.  1909).  The  "natural  law 
with  variable  content"  of  recent  French  philosophers  of  law,  who  stand  for  equitable 
application  of  legal  rules  and  a  free  science  of  law,  has  only  a  historical  connection 
with  the  Metaphysical  School.  It  will  be  considered  in  connection  with  the  several 
types  of  the  Social-Philosophical  School. 

^  Hegel's  Philosophy  of  Law  was  revived  by  Lasson,  System  der  Rechtsphilo- 
sophie  (1882).  See  also  Rundstein,  Aus  der  hoUandischen  Rechtsphilosophie, 
Archiv  fiir  Rechts  und  Wirthschaftsphilosophie,  II,  291. 


SCOPE  AND  PURPOSE  OF  SOCIOLOGICAL  JURISPRUDENCE.  619 

thought,  and  as  a  rule  still  think,  that  an  independent  formulation  of 
the  interworking  of  all  human  experience  would  be  a  redundancy  in 
science.  There  is  also  more  excuse  for  this  position  in  Germany  than 
elsewhere  because,  with  all  their  separateness,  the  different  social  sciences 
have  come  nearer  in  Germany  than  anywhere  else  to  co-operation  as 
divisions  of  a  single  science."  ^^ 

Consideration  of  the  relation  of  the  Positivist  School  to  socio- 
logical jurisprudence  must  be  deferred  until  the  different  types  of 
the  Social-Philosophical  School  have  been  examined  more  critically. 

Roscoe  Pound. 

[To  be  continued.] 
Harvard  Law  School. 

^  The  Meaning  of  Social  Science,  82. 
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UNRECORDED   CONDITIONAL  SALES 
IN    BANKRUPTCY. 

TWO  of  the  most  important  decisions  of  the  United  States 
Supreme  Court,  construing  the  Bankruptcy  Act,  are  Hewit  v. 
Berlin  Machine  Works,  and  York  Manufacturing  Co.  v.  Cassell.^ 
In  each  of  these  cases  the  trustee  in  bankruptcy  of  a  conditional 
vendee  was  not  allowed  to  take  the  property  conditionally  sold 
as  assets  though  the  conditional  sale  had  not  been  recorded  prior 
to  the  bankruptcy.  The  New  York  and  Ohio  statutes  which  were  in 
question  in  effect  provided  that  as  between  theparties  the  transaction 
was  good  though  unrecorded,  but  that  any  creditor  might,  at  any 
time  while  the  transaction  was  not  recorded,  seize  the  property  for  the 
payment  of  his  debts.  The  later  decision  has  previously  been  criti- 
cized in  this  Review.^  The  cases  were  contrary  to  the  weight  of  au- 
thority prior  to  their  decision  and  seem  to  have  disregarded  certain 
provisions  in  the  Bankruptcy  Statute.  The  Court  said,  in  the  later 
case  quoting  from  Thompson  v.  Fairbanks,'  that  "under  the  present 
Bankrupt  Act  the  trustee  takes  the  property  of  the  bankrupt,  in 
cases  unaffected  by  fraud,  in  the  same  plight  and  condition  that 
the  bankrupt  himself  held  it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bankrupt."  And  such  was  the 
effect  of  Hewit  v.  Berlin  Machine  Works.  But  §  67  a  of  the  statute 
provides  that  "claims  which  for  want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as  against  the  claims  of  the  credi- 
tors of  the  bankrupt,  shall  not  be  liens  against  his  estate."  These 
words  presumably  mean  something,  and  the  only  lien  which  habitu- 
ally requires  record  is  the  lien  of  a  mortgage.  A  conditional  sale 
is  in  effect,  though  not  in  form,  a  chattel  mortgage.  It  seems  a 
very  forced  construction  of  this  language  of  the  statute  to  say 
that  an  unrecorded  mortgage  or  conditional  sale  is  a  "valid  Hen" 
against  creditors  until  they  have  actually  seized  the  property. 
Until  they  have  seized  it  the  creditors,  to  be  sure,  have  no  lien 

*  194  U.  S.  296  and  201  U.  S.  344.  *  i6Harv.  L.  Rev.  370. 

»  196  U.  S.  516. 
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upon  the  property;  but  it  would  seem  that  the  mortgagee  or  con- 
ditional vendor  also  has  not  a  valid  lien.  If,  however,  these  words 
are  of  doubtful  meaning,  a  provision  of  §  70  a  (5)  ought  to  dispel 
any  doubt.  This  clause  provides  that  the  trustee  shall  be  vested 
by  operation  of  law  with  all  "property  which  prior  to  the  iiKng 
of  the  petition  he  [the  bankrupt]  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him."  It  seems  impossible  to  contend  that  prop- 
erty which  is  subject  to  mortgage,  or  title  to  which  has  been  re- 
tained by  a  conditional  sale,  could  not  have  been  transferred  by 
the  bankrupt  or  levied  upon  and  sold  under  judicial  process  against 
him,  in  any  jurisdiction  where  any  recording  act  as  to  such  instru- 
ments exists.  In  Hewit  v.  Berlin  Machine  Works  the  court  quoted 
this  provision  of  the  act,  but  held  its  meaning  is  merely  that  the 
trustee  succeeds  to  the  bankrupt's  title.  The  statute  certainly 
says  more  than  that."*  The  decisions  of  the  Supreme  Court  on  the 
point  have  seemed  so  questionable  that  in  some  cases  they  have 
not  been  followed.^  Courts  have  professed  to  distinguish  the  state 
recording  statutes  involved  in  the  cases  before  them  from  the 
statutes  involved  in  the  decisions  of  the  Supreme  Court.  This  was 
done  by  the  District  Court  for  the  District  of  Connecticut  in  the 
recent  decision  of  In  re  Faulkner,  25  Am.  Bkcy.  Rep.  416.  In 
fact,  however,  the  statutes,  on  proper  construction,  of  almost  all 
states  mean  the  same  thing;  namely,  that  unless  record  is  made, 
a  creditor  may  seize  the  property;  that  until  such  seizure  he  has 
no  lien  upon  the  property;  and  that  the  transaction  though  not 
recorded  is  binding  as  between  the  parties  to  it. 

If,  indeed,  a  statute  can  be  construed  as  making  an  unrecorded 
transaction  so  far  fraudulent  or  void  that  any  creditors,  or  any 
creditors  whose  claims  are  incurred  subsequent  to  the  transaction 
and  before  record,  acquire  thereby  a  permanent  right  to  attack 
the  transaction  irrespective  of  record  or  change  of  possession  before 
judgment  or  seizure  by  the  creditor,  doubtless  the  statute  is  more 
than  an  ordinary  recording  act,  and  is  also  an  act  to  prevent  fraudu- 
lent conveyances.  Such  was  the  construction  for  a  time  put  on 
the  Kentucky  statute  governing  both  conditional  sales  and  chattel 
mortgages,    though   this   construction  has  not  finally  prevailed.^ 

*  See  also  §  70  e.  b  Collier,  Bankruptcy,  8  ed.,  762-766. 

8  See  In  re  Lausman,  25  Am.  Bkcy.  Rep.,  186. 
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Such  is  the  construction  put  upon  the  New  York  statute,  govern- 
ing chattel  mortgages,  but  not  upon  that  governing  conditional 
sales. ^  As  to  such  sales,  at  least,  the  common  form  of  statute  is 
not  more  stringent  than  the  New  York  law.  Since  the  decisions 
of  the  Supreme  Court  in  Hewit  v.  Berlin  Machine  Works  and  in 
York  Manufacturing  Co.  v.  Cassell  had,  not  met  general  approval, 
those  who  framed  the  amendment  of  1910  to  the  National  Bank- 
ruptcy Act  planned  to  effect  a  change  in  the  law  laid  down  in 
those  decisions.  This  appears  from  the  report  of  the  Committee 
on  the  Judiciary  of  the  House  of  Representatives  reporting  the 
bill,  which  ultimately  passed  as  that  amendment.  The  provision 
designed  for  the  purpose  cannot  be  considered  as  wholly  fortunate. 
In  the  first  place  the  provision  is  enacted  as  an  amendment  to 
§  47  a  (2).  §  47  relates  to  the  duties  of  trustees;  and  the  second 
clause  of  subdivision  a  provides  that  trustees  shall  reduce  to 
money  the  property  of  the  bankrupt  estate  and  close  it  up  as 
expeditiously  as  possible.  There  was  never  any  question  and 
never  could  be  any  question  that  under  this  clause  trustees  were 
bound  to  reduce  to  money  all  property  to  which  they  were  legally 
entitled.  The  question  of  the  property  to  which  they  were  legally 
entitled  was  dealt  with  in  the  statute  under  §  70  and  also  under 
§  67  (which,  by  avoiding  certain  liens,  in  effect  enlarged  the 
scope  of  the  property  which  came  into  the  trustee's  hands) .  Any 
amendment  which  was  designed  to  give  to  the  trustee  property 
which  had  been  conditionally  sold  to  the  bankrupt  or  had  been 
mortgaged  by  him,  but  had  not  been  recorded,  should  properly 
have  been  made  to  §  67  or  §  70.  An  element  of  doubt  and 
confusion  is  introduced  by  inserting  the  amendment  elsewhere. 
Moreover,  the  amendatory  act  provides  that  it  shall  not  apply 
to  bankruptcy  cases  pending  when  the  act  took  effect.  This 
seems  to  imply  that  its  provisions  shall  apply  to  all  bankruptcy 
proceedings  begun  after  the  passage  of  the  act.  Such  a  con- 
struction leads,  however,  in  some  cases  to  a  retroactive  opera- 
tion of  the  statute  which,  if  not  unconstitutional,  at  least  seems 
opposed  to  correct  theories  of  legislation.  For  instance,  an 
unrecorded  conditional  sale  made  prior  to  the  passage  of  the 
amendment  was  good  under  the  decision  of  York  Manufac- 
turing   Co.    V.   Cassell    against    supervening    bankruptcy.      The 

''  Skilton  V.  Codington,  185  N.  Y.  80. 
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amendment  if  naturally  construed  invalidates  subsequently  the 
sale  against  such  a  bankruptcy.  This  matter  was  referred  to  in 
In  re  Lausman,^  but  as  the  court  held  the  conditional  sale  there 
in  question  governed  by  other  considerations,  it  added:  "We  do 
not  deem  it  necessary  to  discuss  the  question  of  the  constitutionality 
of  the  amendment  of  June  25th,  1910,  as  appHed  to  this  case,  nor 
whether  that  amendment  can  be  given  a  retroactive  operation." 

Another  diflSculty  in  the  construction  of  the  amendatory  act  re- 
lates to  the  determination  of  the  meaning  of  the  words  ''custody 
of  the  bankruptcy  court."  The  amendment  provides  that  as  to 
property  in  the  custody  of  the  bankruptcy  court,  the  trustee  shall 
have  the  rights  of  a  creditor  holding  a  lien  by  legal  or  equitable 
proceedings,  but  as  to  property  not  in  the  custody  of  the  bank- 
ruptcy court  the  trustee  is  vested  with  the  rights  of  a  judgment 
creditor  having  an  execution  return  unsatisfied.  Is  the  bankruptcy 
court  to  be  regarded  as  having  constructively  custody  of  all  property 
in  the  hands  of  the  bankrupt  at  the  time  a  petition  in  bankruptcy 
is  filed?  Or,  has  the  word  "custody"  a  narrower  meaning?  Bank- 
ruptcy decisions  as  yet  do  not  throw  light  on  this  point.^ 

Samuel  Williston. 
Harvard  Law  School. 

'  25  Am.  Bkcy.  Rep.  186,  189. 

»  See  Foster's  Federal  Practice,  §  9,  on  the  general  question  when  the  custody  of  a 
court  begins  and  ends. 
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STATE   CONTROL   OF   PUBLIC   UTILITIES.^ 

I. 

THE  difference  between  public  callings  and  private  business  is 
a  distinction  in  the  law  governing  business  relations  which 
has  always  had,  and  will  always  have,  most  important  consequences. 
Those  in  a  public  calling  have  always  been  under  the  extraordinary 
duty  to  serve  all  comers,  while  those  in  a  private  business  might 
.always  refuse  to  sell  if  they  pleased.  So  great  a  distinction  as  this 
constitutes  a  difference  in  kind  of  legal  control  rather  than  merely 
one  of  degree.  The  causes  of  this  division  are,  of  course,  rather 
■economic  than  strictly  legal.  And  the  relative  importance  of  these 
two  classes  at  any  given  time,  therefore,  depends  ultimately  upon 
the  industrial  conditions  which  prevail  at  that  period.  Thus  in  the 
England  which  we  see  through  the  medium  of  our  earHest  law  re- 
ports the  medi£eval  system  with  its  estabhshed  monopoHes  called  for 
the  legal  requirement  of  indiscriminate  service  from  those  engaged 
in  almost  all  employments.  There  followed  in  succeeding  centuries 
an  expansion  of  trade  which  gradually  did  away  with  the  necessity 
for  coercive  law.  Indeed  in  the  early  part  of  the  nineteenth  century, 
[free  competition  became  the  very  basis  of  the  social  organization, 
with  the  consequence  that  the  recognition  of  the  public  callings  as 
a  class  almost  ceased.  It  is  only  in  very  recent  years  that  it  has 
again  come  to  be  recognized  that  the  process  of  free  competition 
fails  in  some  cases  to  secure  the  public  good.  And  it  is  now  reluc- 
tantly admitted  that  state  control  is  again  necessary  over  such 
lines  of  industry  as  are  affected  with  a  public  interest.  Thus  with 
varying  importance  the  distinction  between  the  pubHc  calhngs  and 
the  private*  callings  has  been  present  in  our  law  from  the  earliest 
times  to  the  present  day. 

^  Copyright,  191 1,  by  Bruce  Wyman  —  being  in  large  part  the  Preface  to 
Wynaan  on  Public  Service  Corporations,  reprinted  by  permission  of  Baker,  Voorhis 
&Co. 
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n. 

Some  restraint  has  always  been  exercised  over  such  lines  of  in- 
dustry as  are  of  vital  interest  to  the  public.  The  establishment  of 
the  peace,  the  protection  of  the  weak  against  the  physical  violence 
of  the  strong,  is  a  fundamental  function  of  government;  but  of 
equal  importance  and  of  almost  equal  antiquity  is  the  protection 
of  the  common  people  against  the  greed  and  oppression  of  the 
powerful.  In  matters  not  vital  to  the  Ufe  and  well-being  of  mankind 
the  laws  of  society  may  be  left  free  to  operate  without  limitation  by 
the  sovereign  power;  but  in  all  that  has  to  do  with  the  necessaries 
of  life  the  protection  of  the  sovereign  is  extended.  The  modern 
state  protects  equally  against  physical  violence  and  against  oppres- 
sion that  affects  the  means  of  living. 

As  a  result  of  an  economic  evolution  there  have  come  into  being 
in  the  last  generation  a  considerable  number  of  employments  which 
have  gained,  if  not  a  legal  monopoly,  at  any  rate,  as  a  result  of  cir- 
cumstances, a  virtual  monopoly  in  matters  of  public  necessity. 
The  positive  law  of  the  public  calling  is  the  only  protection  that  the 
public  have  in  a  situation  such  as  this,  where  there  is  no  competition 
among  the  sellers  to  operate  in  their  favor.  So  much  has  our  law 
been  permeated  with  the  theory  of  laissez  faire,  which  was  but 
lately  so  prominent  in  the  policy  of  our  state,  that  the  admission 
has  been  made  with  much  hesitation  that  state  control  is  ever  nec- 
essary. But  the  modern  conclusion,  after  some  bitter  experience, 
is  that  freedom  can  be  allowed  only  where  conditions  of  virtual 
competition  prevail,  for  in  conditions  of  virtual  monopoly,  without 
stern  restrictions,  there  is  always  great  mischief. 

It  has  been  remarked  many  times  that  the  common  law  may  be 
relied  upon  to  meet,  by  the  continual  development  of  its  fundamental 
principles,  the  complex  conditions  created  by  the  constant  evolution 
in  the  industrial  organization.  One  of  the  most  striking  of  modern 
instances  of  this  capacity  of  growth  in  the  common  law  is  the  aston- 
ishing progress  in  the  working  out  of  the  detail  of  the  exceptional 
law  governing  the  conduct  of  public  callings.  In  recent  times  there 
undoubtedly  is  an  increasing  need  of  this  stricter  regulation  of  all 
employments  which  appear  to  be  affected  with  a  public  interest. 
Great  power  brings  as  its  consequence  the  need  of  control  of  that 
power  for  the  good  of  the  whole  people. 
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m. 


Whether  a  business  is  public  or  not  depends  in  last  analysis 
upon  the  situation  of  the  public  with  respect  to  it.  Are  there 
enough  of  such  purveyors  to  serve  the  public?  or  are  there,  for 
permanent  reasons,  never  enough?  If  so,  there  will  be  virtual 
competition;  if  not,  there  will  be  virtual  monopoly.  It  will  be 
found  that,  in  all  such  businesses,  competition,  although  from  a 
legal  point  of  view  possible,  is  from  the  economic  point  of  view 
improbable.  So  far  as  one  can  see,  virtual  competition  is  at  an 
end  in  these  industries,  and  virtual  monopoly  will  henceforth 
prevail.  Therefore  it  must  be  said  that  the  public  has  now  an 
interest  in  the  conduct  of  these  businesses  by  their  owners.  They 
are  affected  with  a  public  interest,  since  these  agencies  are  carried 
on  in  a  manner  to  make  them. of  public  consequence.  Therefore, 
having  devoted  their  property  to  a  use  in  which  the  public  has  an 
interest,  they  in  effect  have  granted  to  the  public  an  interest  in 
that  use,  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  they  have  created. 
Plainly  we  have  in  the  accepted  use  of  these  phrases  the  mam*- 
festation  of  a  deep-seated  change  in  habits  of  thought.  Only 
twenty-five  years  ago  the  general  feeling  as  to  every  sort  of  in- 
dustrial relation  was  that  it  was  better  to  leave  all  alone,  that  it 
was  better  to  leave  people  to  work  out  their  own  salvation.  But 
of  late  years  we  have  been  calling  upon  the  state  to  save  us  from 
monopoly  in  all  its  forms;  and  we  are  impatient  if  it  delays. 

The  present  situation  is  plain  enough  to  all  of  us.  Whatever 
way  we  turn  we  depend  upon  a  service  that  is  public  in  character. 
Not  only  in  long  travels  but  in  short  journeys  we  employ  common 
carriers  —  railroads  and  steamships,  coaches  and  cabs,  street 
cars  and  omnibuses,  the  subway  car  and  the  elevated  train.  If  we 
ship  goods  there  are  various  transportation  services  at  our  dis- 
posal beside  railroads  and  ships,  such  as  express  companies  and 
dispatch  lines,  refrigerator  lines  and  tank  lines.  If  we  are  journey- 
ing ourselves  we  eat  at  hotel  restaurants,  and  put  up  at  public 
inns,  or  travel  in  palace  cars  and  lodge  ourselves  in  sleeping  cars. 
Our  freight  in  its  transit  has  its  needs  attended  to  —  for  our  goods, 
warehouses,  for  our  grain,  elevators,  for  our  cattle,  stockyards,  and 


STATE  CONTROL  OF  PUBLIC  UTILITIES.  627 

for  our  exports,  docks.  In  almost  every  community,  even  rela- 
tively small,  we  have  for  our  household  needs  gas,  electricity, 
water  supply  and  sewerage  service  provided  for  us,  usually,  ex- 
cept the  last  two,  by  private  companies  in  pubHc  service,  but  even 
where  the  service  is  provided  by  the  municipality  it  is  subject  to 
the  same  law  governing  pubHc  service.  For  speedy  communica- 
tion in  our  business  and  pleasure,  we  have  the  telephone  and  tele- 
graph in  common  use,  and  ticker-service  and  messenger  call  for 
special  needs.  One  may  judge  by  this  incomplete  list  how  common 
to  every  part  of  our  modern  life  are  the  various  public  services, 
and  how  necessary  it  is  that  they  should  be  required  by  law  to 
serve  us  all  with  adequate  facilities  for  reasonable  compensation 
and  without  discrimination. 


IV. 

The  spirit  of  our  present  age  demands  that  these  great  business 
enterprises  shall  be  conducted  in  accordance  with  the  requirements 
of  society.  The  present  progranl  of  organized  society  is  to  see  to 
it  that  those  who  have  gained  a  substantial  control  of  their  market 
shall  not  be  left  free  to  exploit  those  who  look  to  them  to  supply  their 
needs.  Men  now  see  clearly  that  freedom  of  action  may,  even  in 
the  industrial  world,  work  injuriously  for  the  pubUc;  and  it  must 
then  be  restrained  in  the  pubUc  interest.  We  have  seen  the  results 
of  unrestrained  power;  and  we  no  longer  wish  those  who  have 
control  over  our  destinies  left  free  to  do  with  us  as  they  please. 

While  state  regulation  is  the  prevailing  philosophy  of  the  people 
at  the  beginning  of  the  twentieth  century,  it  must  be  borne  in  mind 
that  this  has  been  the  result  of  a  gradual  progress  of  thought,  and 
that  this  progress  has  not  affected  all  men  equally.  Now,,  as  at  all 
times,  there  are  conservatives  and  radicals,  the  former  as  far  behind 
the  prevaiUng  spirit  of  the  time  as  the  latter  go  beyond  it.  In  every 
change  of  popular  thought  there  have  been  those  who  have  been 
unable  to  appreciate  the  change;  and  in  every  such  change  there 
have  been  those  who  are  unable  justly  to  estimate  the  true  meaning 
of  the  change. 

Many  persons  still  hold  conservative  views  as  to  the  application 
of  the  law  .of  pubHc  calUngs  to  modern  conditions.    They  beUeve 
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that  the  conductors  of  every  business,  however  necessary  to  public 
welfare,  should  do  whatever  seems  good  in  their  own  eyes.  But 
the  most  of  men  appreciate  that  the  law  has  already  taken  control 
of  the  situation  for  all  time.  It  is  hardly  too  niuch  to  say  that  the 
efficient  regulation  of  the  public  emplo3anents  by  sufficient  law  is 
the  most  pressing  problem  confronting  this  nation;  and  it  must 
be  met  without  further  hesitation. 


V. 

In  this  crisis  of  affairs  the. people  must  be  assured  that  the  law 
is  adequate  to  deal  with  the  situation,  that  it  has  not  only  elaborated 
detail  to  meet  obvious  wrongs  seldom  defended,  but  also  enlightened 
comprehension  to  deal  with  the  large  policies  openly  justified, 
which  are  truly  inconsistent  with  public  duty.  That  those  who 
profess  a  pubHc  employment  owe  the  utmost  public  service  should 
be  generally  accepted  as  the  fundamental  principle  upon  which  the 
law  governing  public  employment  is  to  be  based.  It  is  not  agreed, 
however,  how  far  this  principle  should  be  pressed;  there  is  a  clash 
of  interests  here,  and  there  is  an  inclination  on  the  part  of  those  who 
conduct  the  public  services  to  contest  every  issue.  This  is  not  even 
an  enlightened  selfishness. 

The  time  has  come  when  extension  of  the  law  and  enforcement 
of  it  should  be  the  avowed  attitude  of  aU  conservative  persons  who 
wish  the  perpetuation  of  present  conditions.  It  would  be  well, 
therefore,  if  the  restless  and  the  doubting  who  see  many  abuses  and 
many  wrongs  in  the  conduct  of  our  pubHc  services  without  prompt 
remedy  or  adequate  redress,  might  be  reheved  and  heartened  by 
being  shown  that  the  common  law  is  adequate  to  deal  with  all  real 
industrial  wrongs,  and  that  with  the  aid  of  remedial  statutes  the 
administration  of  the  law  can  be  reHed  upon.  The  proprietors  of 
the  public  services  should  be  told  sharply  that  they  may  not  adopt, 
to  the  prejudice  of  their  public,  various  profitable  poHcies,  and  then 
justify  them  as  inherent  rights  which  other  men  in  ordinary  busi- 
ness may  use  in  the  advancement  of  their  interests. 

There  is  now  fortunately  almost  general  assent  to  state  control 
of  the  pubHc  service  companies.  Two  ways  only  can  be  found  to 
exercise  such  control.    One  way,  that  advocated  by  the  most  radical 
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statesmen,  is  the  government  ownership  and  operation  of  these 
services.  The  other  way,  which  is  in  fact  the  conservative  method 
of  dealing  with  the  problem,  is  the  control  of  the  rates  and  practices 
of  the  utilities  for  the  public  good.  One  or  the  other  of  these  methods 
must  be  finally  adopted.  The  conservative  method  is  now  on  trial. 
It  behooves  the  lawyers  to  see  to  it  that  it  be  so  intelligently  tried, 
and  that  the  law  applicable  to  the  case  be  so  accurately  enforced, 
that  we  may  not  be  driven  perforce  to  the  radical  alternative  of 
public  ownership. 


VI. 

All  businesses  both  public  and  private  are  subject,  to  be  sure,  to 
that  general  police  power  of  the  state  whereby  in  any  civilized  society 
the  effort  is  made  so  to  order  things  that  one  may  not  use  his  own 
so  as  to  injure  another.  But  the  comparison  of  the  large  amount 
of  regulation  which  it  is  considered  proper  for  the  state  to  impose 
in  regard  to  public  services  with  the  small  amount  of  regulation 
which  it  is  considered  proper  for  the  state  to  enforce  in  regard  to 
private  business  is  in  itself  significant  enough.  The  difference  which 
is  shown  is  more  than  one  of  degree,  it  becomes  one  in  kind.  It  is 
only  in  public  business  that  the  law  imposes  affirmative  duties; 
generally  speaking,  the  duties  imposed  upon  those  in  private  business 
are  negative.  The  law  says  to  those  in  public  business  you  must 
do  this  for  this  applicant,  and  you  must  do  it  thus.  To  those  in 
private  business  it  says  you  must  not  do  this,  or  if  you  do  this  you 
must  do  it  thus.  This  is  the  chief  distinction  between  public  call- 
ing and  private  calling. 

General  principles  may  now  be  developed  and  corollaries  to  them 
established  by  the  use  and  with  the  co-ordination  of  cases  from  a 
variety  of  public  employments.  Not  only  are  the  fundamental 
principles  true  as  to  all  public  employments  —  that  all  must  be 
served,  adequate  facilities  must  be  provided,  reasonable  rates  must 
be  charged,  and  no  discriminations  must  be  made.  But  also  in  deal- 
ing with  the  minor  detail  of  these  principles,  cases  from  one  service 
will  be  found  in  point  in  another  —  as  to  what  conditions  there  are 
precedent  to  service,  what  will  excuse  failure  in  provision  of  facili- 
ties, what  is  a  proper  basis  for  calculating  rates  and  what  differences 
constitute  discrimination.    This  is  the  way  our  law  grows,  by  break- 
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ing  down  the  partitions  between  departments  of  the  law  which  have 
been  built  up  separately.  The  public  service  law  has  at  length 
reached  a  stage  of  development  in  which  it  may  be  possible  to  state 
its  principles  with  some  degree  of  confidence.  It  is  only  within  the 
last  few  years  that  it  would  have  been  within  the  range  of  possi- 
bility to  do  this. 

Twenty-five  years  ago  the  public  services  that  were  recognized 
were  still  few,  and  the  law  as  to  them  imperfectly  realized.  It  was 
known  from  olden  times  that  those  who  professed  a  public  employ- 
ment must  serve  all  at  a  reasonable  rate.  As  to  the  duty  to  serve, 
it  was  recognized  that  there  were  certain  excuses.  As  to  the  re- 
striction to  reasonable  rates,  there  was  no  standard  unless,  indeed, 
the  customary  charge.  But  the  important  duty  to  provide  ade- 
quate faciUties  had  hardly  advanced  beyond  the  general  law  as  to 
negligence.  And  the  duty  not  to  discriminate,  which  according  to 
present  ideas  is  the  most  important  of  all,  was  denied  altogether 
by  the  weight  of  authority.  Even  ten  years  ago  when  these  four 
obligations  had  become  generally  recognized,  the  details  as  to  them 
in  regard  to  any  particular  employment  had  been  worked  out  only 
in  very  fragmentary  manner;  but  at  the  present  day  it  is  just  being 
appreciated  that  rapid  progress  may  be  made  by  the  general  recog- 
nition of  the  unity  of  the  public  service  law,  whereby  cases  as  to  one 
calling  may  be  used  to  show  the  law  in  all.  It  is  only  in  our  present 
day  that  the  attempt  to  treat  the  public  service  law  as  a  consistent 
body  of  law  could  be  made  with  any  hope  of  success. 


VII. 

As  time  goes  on,  one  finds  himself  almost  among  the  conserva- 
tives in  standing  by  the  original  program  for  state  control.  And  yet 
one  may  still  hope  that  the  state  will  as  far  as  possible  confine  itself 
to  regulation,  leaving  the  companies  to  work  out  their  own  problems 
of  management.  State  control  need  seldom  go  further  than  regula- 
tion in  this  sense.  Whatever  the  companies  may  do  should  be 
subject  to  immediate  revision  by  the  constituted  authorities.  There 
should  be  swift  reparation  provided  for  any  individual  who  has 
suffered  harm  in  the  meantime.  And  that  should  be  the  full  extent 
of  governmental  regulation,  generally  speaking.    When  the  state 
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goes  further,  and  attempts  to  dictate  as  to  the  policies  which  the 
companies  shall  adopt,  it  usually  goes  too  far.  Legislation  going  to 
this  extent  really  crosses  the  line  which  divides  state  control  from 
state  operation. 

It  has  been  said  above  that  there  are  two  general  ways  of  dealing 
with  the  problem — state  control  and  state  operation.  Few  would 
stand  out  for  uncontrolled  action  without  state  supervision;  few 
would  beheve  in  the  permanence  of  state  ownership  combined  with 
private  operation.  We  must  choose  between  state  control  which 
we  know  about  and  state  operation  with  its  unknowable  conse- 
quences. The  restriction  which  the  federal  government  has  thus  far 
put  upon  itself  in  regulating  interstate  carriage  is  well  advised.  The 
Interstate  Commerce  Commission  still  has  virtually  only  the  power 
of  revision.  In  some  of  the  states,  however,  the  commissions  are 
virtually  given  the  power  to  determine  of  their  own  motion  what 
the  carrier  shall  do  for  the  public.  This  imposes  government  opera- 
tion, without  relieving  the  railroad  from  its  responsibilities  in  any 
way. 

This  does  not  mean  that  everything  shall  be  left  to  the  discretion 
of  the  companies,  as  the  conservatives  claim.  Discretion  should  be 
left  to  the  companies,  but  it  should  be  made  clear  that  this  discre- 
tion may  be  abused.  Although  the  companies  should  be  left  as  free 
as  possible  to  work  out  their  own  problems  within  the  law,  they 
should  be  warned  that  they  must  not  go  outside  the  limits  which 
the  law  is  fixing.  For  example,  the  railroad  people  once  claimed  the 
right  to  make  such  rates  as  it  seemed  to  them  would  be  for  the  best 
interests  of  all  concerned.  But  so  long  as  this  power  is  left  in  the 
hands  of  the  railway  management  without  power  of  review  by  any 
authority  upon  any  fundamental  principle,  it  is  in  the  hands  of  the 
railroad  officials  to  build  up  an  artificial  market  where  the  natural 
conditions  are  adverse,  or  to  turn  an  industrious  city  into  a  wilder- 
ness again.  It  is  beheved  that  these  are  too  great  powers  to  intrust 
to  private  hands  without  governmental  control  based  upon  some 
recognized  standards.  Indeed  the  public  law  in  this,  as  in  the  other 
cases,  should  put  sufficient  limitations  upon  any  business  policy, 
however  profitable,  which  comes  in  conflict  with  the  fundamental 
principle  of  equal  service  to  all. 
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VIII. 


The  whole  problem  of  the  regulation  of  public  utilities  has  been 
seen  more  steadily  of  late  years.  It  has  been  appreciated  that  in 
deaKng  with  a  public  service  company  the  state  is  really  dealing 
with  a  private  business  concern,  however  many  the  obligations  may 
be  wliich  it  owes  to  the  public.  The  risks  its  proprietors  run  are  such 
that  their  financial  management  should  be  left  to  them,  unless  they 
be  shown  to  be  taking  profit  with  outrageous  disregard  of  their 
pubUc  obligations.  With  these  broader  views,  it  would  be  surprising 
if  more  consideration  were  not  paid  to  the  rights  of  the  owners  of 
public  services.  Perhaps  for  the  moment  there  is  danger  that  in 
emphasizing  their  duties  their  rights  may  be  forgotten.  That 
the  courts  are  approaching  this  great  issue  of  state  control  with 
the  enlightened  poUcy  of  fair  compromise  of  conflicting  inter- 
ests is  plain.  Regulation  of  pubHc  service  corporations,  which  per- 
form their  duties  under  conditions  of  necessary  monopoly,  will 
occur  with  greater  and  greater  frequency  as  time  goes  on.  It  is  a 
delicate  and  dangerous  function,  and  ought  to  be  exercised  with 
great  caution.  Our  social  system  rests  largely  upon  the  basis  of 
private  property,  and  that  community  which  seeks  to  alter  this 
will  soon  discover  its  error  in  the  disaster  which  follows. 

But  no  one  who  is  inspired  to  any  degree  by  the  spirit  of  the  age 
would  entertain  the  suggestion  that  we  ought  to  work  to  turn  the 
law  back  to  that  time  twenty-five  years  ago  when  those  who  had  the 
control  of  public  utilities  were,  by  a  failure  to  apply  the  law 
promptly,  left  to  deal  with  their  public  as  they  pleased.  The  most 
of  us  of  this  generation  not  only  believe  in  state  control  of  the 
public  employments,  but  in  its  enforcement  so  far  as  it  is  necessary. 
For  liberty  does  not  mean  to  men  at  the  beginning  of  the  twentieth 
century  what  it  meant  to  men  at  the  beginning  of  the  nineteenth 
century.  When  the  theory  of  laissez  faire  prevailed  it  meant  hberty 
for  the  individual  to  do  as  he  pleased  with  his  own.  To-day  we  know 
that  in  order  that  a  man  shall  be  free  he  must  be  protected  from 
those  who  would  do  with  him  as  they  please.  In  order  to  protect 
the  individual  from  the  abuse  of  their  power  by  others,  we  know 
that  there  can  no  longer  be  freedom  of  action  for  those  who  have 
gained  undue  power.  We  are  beginning  to  appreciate  that  paradox 
which  has  come  down  to  us  from  the  sages  of  old,  that  Uberty  is  not 
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to  be  had  without  restraint.  In  a  modern  state  we  are  no  longer 
content  in  seeing  that  the  weak  are  safe  from  the  violence  of  the 
strong.  Not  until  the  people  generally  are  protected  from  the 
oppression  of  those  who  control  their  destinies  will  there  be  real 
liberty. 

IX. 

We  are  just  entering  upon  a  great  and  important  develop- 
ment of  the  common  law.  Enormous  business  combinations,  vir- 
tual monopolization  of  the  necessaries  of  Ufe,  the  strife  of  labor 
and  capital,  now  the  concern  of  the  econornist  and  the  states- 
man, may  prove  susceptible  of  legal  control  through  the  doctrines 
of  the  law  of  pubHc  callings.  These  doctrines  are  not  yet  clearly 
defined.  General  rules,  to  be  sure,  have  been  estabhshed,  but 
details  have  not  been  worked  out  by  the  courts;  and  upon  the  suc- 
cessful working  out  of  these  details  depends  to  a  large  extent  the 
future  economic  organization  of  the  country.  Only  if  the  courts 
can  adequately  control  the  public  services  in  all  contingencies  may 
these  businesses  be  left  in  private  hands. 

This  principle  of  state  control  does  not  lead  one  to  socialism; 
indeed,  it  saves  one  from  sociaHsm  if  truly  understood.  It  is  only 
in  those  few  businesses  where  the  conditions  are  monopolistic  that 
dangerous  power  over  their  public  has  been  attained  by  those  who 
have  the  control.  In  most  businesses  the  virtual  competition  which 
prevails  puts  the  distributors  at  the  mercy  of  their  pubHc.  In  cur- 
rent opinion  the  recognition  of  this  distinction  is  manifest.  Men 
are  as  eager  for  an  open  market  as  ever;  but  they  wish  the  control 
of  monopoly  to  insure  it.  The  demand  is  for  freer  trade  where  com- 
petition prevails  and  stricter  regulation  where  monopoly  is  found. 
So  long  as  virtual  competition  prevails  there  is  no  necessity  for 
coercive  law,  since  there  is  then  no  power  over  the  purchasing  pubhc. 
But  where  in  any  business  virtual  monopoly  is  permanently  estab- 
lished the  people  will  'not  be  denied  in  their  deliberate  poHcy  of 
effectual  regulation  of  such  public  services  for  the  common  good. 

Only  to  this  extent  the  individuahstic  ideal  of  society  gives  place 
to  the  coUectivist  policy.  It  is  with  true  appreciation  of  the  real 
issue  that  we  are  contending  for  state  control  to  gain  individual 
liberty.    It  may  once  have  be'en  the  ideal  of  industrial  freedom  that 
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a  man  might  do  as  he  pleased  with  his  own;  in  any  event  that  is 
no  longer  our  notion  of  social  justice.  It  is  believed  now  that  with 
increase  in  power  over  the  particular  market  comes  increase  in 
responsibiHty  to  the  dependent  pubUc.  Socialism  would  destroy 
all  private  interests  in  the  name  of  the  public;  regulation  would 
preserve  private  interests  by  reconciling  them  with  public  right. 
Socialism  attacks  all  capital  to  whatever  business  it  is  devoted; 
regulation  grapples  with  monopoly  only  when  it  is  convinced  that 
there  is  no  other  way  to  safeguard  the  interests  of  the  pubUc. 


X. 

So  far  as  one  can  judge,  the  future  holds  no  possibility  of  the  coer- 
cive regulation  of  the  conduct  of  all  businesses,  which  it  is  apparent 
would  be  one  form  of  socialism.  Regulation  of  this  extreme  sort  will 
be  confined  to  those  businesses  which  are  affected  with  a  public 
interest.  It  is,  however,  certain  that  the  other  businesses  than  those 
now  within  this  classification  will  be  brought  within  it.  Indeed,  the 
generalization  must  have  occurred  to  the  reader  that  all  businesses 
which  have  a  virtual  monopoly  firmly  estabHshed  in  the  nature  of 
things,  are  so  affected  with  a  public  interest  as  to  be  within  the 
class  of  callings  which  are  considered  public  employments.  What 
branches  of  industry  will  eventually  be  considered  of  such  public 
importance  as  to  be  included  within  the  category  of  pubHc  callings 
it  would  be  rash  to  predict.  But  no  one  can  study  the  authorities 
on  this  subject  without  feeling  their  great  potentialities.  In  private 
businesses,  one  may  sell  or  not  as  one  pleases,  manufacture  what 
qualities  one  chooses,  demand  any  price  that  can  be  gotten,  and 
give  any  rebates  that  are  advantageous.  It  is  because  the  modern 
trusts  are  carrying  on  a  predatory  competition  under  the  cover  of 
this  law  that  we  have  the  trust  problem.  All  this  time  in  public 
businesses  one  must  serve  all  that  apply  without  exclusive  conditions, 
provide  adequate  facilities  to  meet  all  the  demands  of  the  consumer, 
exact  only  reasonable  charges  for  the  servfces  that  are  rendered, 
and  between  customers  under  similar  circumstances  make  no  dis- 
criminations. If  this  law  might  be  enforced  against  the  trusts, 
perhaps  a  solution  of  the  problem  would  be  found. 

,  Bruce  Wyman. 

Harvard  Law  School. 
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THE   SOURCE   OF   AUTHORITY   TO   ENGAGE 
IN    INTERSTATE   COMMERCE. 

BY  the  federal  Constitution  Congress  is  empowered  "to  regu- 
late Commerce  with  foreign  Nations  ^  and  among  the  several 
States."  For  reasons  that  we  shall  not  pause  to  elaborate,  we 
assume  that  the  word  "commerce,"  as  here  used,  is  substantially 
synonymous  with  "transportation,"  including  transportation  of 
persons  and  property. 

Neither  the  Commerce  clause,  nor  any  other  provision  of  the 
Constitution,  specifically  empowers  Congress  to  confer  authority 
to  engage  in  interstate  commerce  or  transportation.  Probably  it 
is  obvious,  even  to  laymen  generally,  that  as  a  rule  it  is  unneces- 
sary to  apply  to  Congress,  or,  for  that  matter,  to  any  other  gov- 
ernmental authority,  for  permission  to  engage  therein.  If  I  desire 
to  travel,  that  is,  to  transport  my  person,  either  afoot,  or  by  wagon, 
from  a  point  in  Connecticut  to  a  point  in  New  York,  I  no  more 
think  of  so  applying,  than  if  I  desire  to  travel  between  points  both 
in  New  York,  or  to  engage  in  manufacture  or  sale.  The  same  is 
true  if  I  desire  to  transport  property,  as,  for  example,  articles  of 
food  or  clothing. 

This  fundamental  right  of  transportation  between  points  in 
different  states,  as  well  as  between  points  in  the  same  state,  we 
shall  find  to  have  been  in  existence  long  before  the  Commerce 
clause  or,  indeed,  any  constitutional  or  statutory  provision.  In 
Hoxie  V.  N.  Y.,  N.  H.  &  H.  R.  C0.2  it  was  said  by  Baldwin,  C.  J., 
in  a  well-considered  opinion : 

"The  right  to  engage  in  commerce  between  the  States  is  not  a  right 
created  by  or  under  the  Constitution  of  the  United  States.  It  existed 
long  before  that  Constitution  was  adopted.  It  was  expressly  guaranteed 
to  the  free  inhabitants  of  each  State  by  the  Articles  of  Confederation, 
and  impliedly  guaranteed  by  Article  4,  §  2,  Const.  U.  S.  as  a  privilege 
inherent  in  American  citizenship." 

^  For  the  sake  of  additional  clearness,  this  discussion  does  not  specifically  include 
"commerce  with  foreign  Nations,"  though  largely  applicable  thereto. 
2  82  Conn.  352,  364  (1909). 


636  HARVARD  LAW  REVIEW. 

This  language  seems  fully  justified  by  the  authorities.  It  was 
said  by  Marshall,  C.  J.,  in  Gibbons  v.  Ogden:  ^ 

*'In  pursuing  this  inquiry  at  the  bar,  it  has  been  said,  that  the  constitu- 
tion does  not  confer  the  right  of  intercourse  between  State  and  State. 
That  right  derives  its  source  from  those  laws  whose  authority  is  ac- 
knowledged by  civihzed  man  throughout  the  world.  This  is  true.  The 
Constitution  found  it  an  existing  right,  and  gave  to  Congress  the  power 
to  regulate  it." 

So  too  it  has  been  said: 

"Right  of  intercourse  between  State  and  State  was  a  common-law  privi- 
lege, and  as  such  was  fully  recognized  and  respected  before  the  Constitu- 
tion was  formed.  Those  who  framed  the  instrument  found  it  an  existing 
right,  and  regarding  the  right  as  one  of  high  national  interest,  they  gave 
to  Congress  the  power  to  regulate  it."  ^ 

This  right  of  transportation  between  points  in  different  states, 
seems,  like  that  of  transportation  between  points  both  in  the  same 
state,  or  that  of  manufacture  or  sale,  one  independent  of  inter- 
ference under  governmental  authority,  whether  that  of  Congress 
or  of  the  states,  as  well  as  of  interference  by  mere  individuals. 
Certainly  nothing*  can  be  better  established,  as  a  general  rule, 
than  that  no  restriction  by  v/ay  of  prohibition  or  otherwise  may 
be  validly  imposed  under  the  authority  of  a  state  upon  transporta- 
tion between  points  in  different  states.  So  far,  so  good.  But  what 
is  the  basis  of  this  rule?  We  submit  that  the  doctrine  seemingly 
established  in  the  Supreme  Court  refers  it  to  the  wrong  basis, 
that  is  to  say,  to  the  action  (or  rather  inaction)  of  Congress,  in- 
stead of  to  a  right  long  antedating  the  existence  of  Congress,  or 
indeed  any  of  our  constitutions,  federal  or  state.  Thus  it  has  been 
said: 

"The  absence  of  any  law  of  Congress  on  the  subject  is  equivalent  to 
its  declaration  that  commerce  in  that  matter  shall  be  free.  Thus  the 
absence  of  regulations  as  to  interstate  commerce  with  reference  to  any 
particular  subject  is  taken  as  a  declaration  that  the  importation  of  that 
article  into  the  States  shall  be  unrestricted."  ^ 

'  9  Wheat.  (U.  S.)  i,  211  (1824).  See  dissenting  opinion  in  Bowman  v.  Chicago, 
etc.  Ry.  Co.,  125  U.  S.  465,  519  (1888). 

*  Chfford,  J.,  in  dissenting  opinion  in  Oilman  v.  Philadelphia,  3  Wall.  (U.  S.)  713, 
737  (1865). 

»  Bowman  v.  Chicago,  etc.  Ry.  Co.,  125  U.  S.  465,  508  (1888). 
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"So  long  as  Congress  does  not  pass  any  law  to  regulate  it,  or  allowing 
the  States  so  to  do,  it  thereby  indicates  its  will  that  such  commerce  shall 
be  free  and  untrammelled."  ^ 

We  submit  that  the  interjection  of  this  needless  doctrine  has  re- 
sulted in  much  confusion. 

But  if  there  were  any  doubt  as  to  the  sufficiency  of  protection 
given  by  the  ancient  rule  above  considered,  the  right  of  trans- 
portation between  points  in  different  states,  seems  now,  like  the 
right  of  transportation  between  points  both  in  the  state,  or  the 
right  to  manufacture  or  sell,  amply  guaranteed  by  the  Fourteenth 
Amendment  forbidding  a  state  to  deprive  of  "liberty  or  prop- 
erty," without  due  process  of  law.'^ 

Nor  has  the  point,  though  commonly  ignored,  been  entirely 
overlooked  by  the  Supreme  Court.  In  Williams  v.  Fears,^  where 
state  legislation  was  objected  to  as  "in  conflict  with  the  Four- 
teenth Amendment  because  it  restricts  the  right  of  the  citizen  to 
move  from  one  state  to  another,"  the  court  said: 

"Undoubtedly  the  right  of  locomotion,  the  right  to  remove  from  one 
place  to  another  according  to  inclination,  is  an  attribute  of  personal 
liberty,  and  the  right,  ordinarily,  of  free  transit  from  or  through  the  territory 
of  any  State  is  a  right  secured  by  the  Fourteenth  Amendment." 

Here  was  applied  the  following  language  used  in  Allgeyer  v. 
Louisiana,®  where  state  legislation  was  held  invalid  as  applied  to 
transportation  from  state  to  state,  the  article  in  question  being  a 
letter  mailed  to  another  state: 

"The  liberty  mentioned  in  that  amendment  means  not  only  the  right 
of  the  citizen  to  be  free  from  the  mere  physical  restraint  of  his  person,  as 
by  incarceration,  but  the  term  is  deemed  to  embrace  the  right  of  the 
citizen  to  be  free  in  the  enjoyment  of  all  his  faculties;  to  be  free  to  use 
them  in  all  lawful  ways." 

It  seems  reasonably  clear  that  the  right  of  transportation  be- 
tween points  in  different  states  is,  as  a  rule,  guaranteed  against 

*  Leisy  v.  Hardin,  135  U.  S.  100,  109  (1890). 

^  This  provision  is  said  in  Munn  v.  Illinois,  94  U.  S.  113,  123  (1876),  to  be  "old 
as  a  principle  of  civilized  government,"  and  to  be  "found  in  Magna  Charta,"  as  well 
as  in  all  or  nearly  all  the  state  constitutions. 

*  179  U.  S.  270  (1900). 
»  165  U.  S.  578  (1897). 
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interference  by  Congress,  by  the  Fifth  Amendment  forbidding 
Congress  to  deprive  of  "liberty  or  property"  without  due  process 
of  law;  that  is  to  say,  even  if  the  ancient  rule  we  have  consid- 
ered be  insufficient.    This  provision  is  said  to  forbid 

"a  regulation  of  interstate  commerce,  not  merely  affecting  the  mode  or 
manner  of  transportation,  but  excluding  from  interstate  transportation 
'altogether  certain  classes  of  persons,  or  imposing  conditions  on  such 
transportation  as  would  wantonly  and  arbitrarily  affect  personal 
liberty."  i" 

Why  then  the  inconsistency  in  failing  to  recognize  that  the  iden- 
tical provision  of  the  Fourteenth  Amendment  is  equally  a  guaranty 
against  interference  by  the  states? 

It  will  of  course  be  borne  in  mind  that  it  is  only  as  a  general  rule 
that  no  restriction  by  way  of  prohibition  or  otherwise  may  be 
validly  imposed  under  the  authority  of  a  state  upon  transporta- 
tion between  points  in  different  states.  The  effect  of  the  exer- 
cise by  a  state  of  its  taxing  powers  calls  here  for  only  passing  notice. 
As,  notwithstanding  the  general  rule  that  a  state  cannot  interfere 
with  manufacture  or  sale,  or  transportation  between  points  both 
in  the  state,  it  may  under  certain  conditions  interfere  therewith 
by  way  of  prohibition  or  otherwise,  so  it  is  as  to  transportation 
between  points  in  different  states.  Thus  has  been  sustained  the 
power  of  a  state  to  prohibit  the  transportation  of  diseased  cattle 
into  the  state,"  and  so  as  to  quarantine  regulations  preventing  the 
transportation  of  persons.^^  Similarly  the  power  to  prevent  fraud 
or  deception  has  been  held  to  include  power  to  prohibit,  or,  at  any 
rate,  to  impose  restrictions,  upon  such  transportation;^^  and  so  as 
to  the  power  to  prohibit  the  sale  and  transportation  of  game,  such 
game  being  a  subject  of  common  ownership." 

But  the  Supreme  Court  has  established  the  rule  that,  under  the 
power  to  regulate  commerce.  Congress  may  likewise  interfere  by 
way  of  prohibition  or  otherwise  with  transportation  between 
points  in  different  states.    What  are  the  precise  limits  of  its  power 

"  United  States  v.  Delaware  &  H.  Co.,  164  Fed.  215,  231  (1908). 
"  See  Asbell  v.  Kansas,  209  U.  S.  251  (1908). 

"  See  Compagnie  Frangaise  de  Navigation,  etc.  v.  Louisiana  State  Board  of  Health, 
186  U.  S.  380,  387  (1902). 
^'  See  Plumley  v.  Massachusetts,  155  U.  S.  461  (1894). 
"  See  Silz  v.  Hesterberg,  211  U.  S.  31  (1908). 
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in  this  direction  remains,  it  seems,  to  be  clearly  defined  by  the 
court,  but  it  seems  a  reasonable  conclusion  that  it  is  substantially 
concurrent  with  the  powers  of  the  states.  We  submit  that  this  is 
conceding  to  Congress  an  awkward  usurpation  of  powers  reserved 
to  the  states.  Illustrations  are  the  recognition  of  the  power  of 
Congress  to  establish  quarantine  regulations;  ^^  to  prohibit  the 
transportation  of  such  articles  as  lottery  tickets  ^^  or  transporta- 
tion under  conditions  of  monopoly.^^ 

But  all  that  has  thus  far  been  said  has  been  without  reference 
to  transportation  under  conditions  of  special  privilege.  Now  the 
distinction  between  the  bald  right  of  transportation  between 
points  in  diffe;rent  states,  and  the  right  of  such  transportation 
under  conditions  of  special  privilege,  we  regard  as  of  vital  impor- 
tance, although  little  or  no  consideration  has  been  given  to  it  by 
the  Supreme  Court.  In  passing,  we  may  observe  that  there  seems 
to  be  no  distinction  in  this  respect  between  transportation  be- 
tween points  in  different  states  and  other  transactions,  as,  for  ex- 
ample, manufacture  or  sale,  or  transportation  between  points  in 
» the  same  state.  It  is  unnecessary,  as  a  rule,  to  obtain  special  gov- 
ernmental authority  to  engage  in  manufacture  or  sale,  or  trans- 
portation between  points  in  the  same  state ;  but  the  case  is  different 
if  it  is  desired  so  to  engage  under  conditions  of  special  privilege, 
either  as  a  corporation,  or  with  power  to  exercise  the  right  of  emi- 
nent domain.  Here,  as  in  case  of  transportation  between  points 
in  different  states,  such  special  authority  is  necessary,  not,  indeed, 
for  the  exercise  of  the  bald  right  to  manufacture  or  sell  or  trans- 
port, but  to  manufacture  or  sell  or  transport  under  conditions  of 
special  privilege. 

The  most  conspicuous  instance  of  transportation  under  con- 
ditions of  special  privilege  is  that  of  transportation  by  railroad. 
It  is  indeed  true  that,  for  the  purpose  of  engaging  therein,  there 
is  not  necessarily  and  in  the  nature  of  things  required  the  grant 
of  any  special  privilege.  Abstractly  the  right  to  transport  from 
state  to  state  by  railroad  seems  as  clear  as  the  right  to  transport 
afoot  or  by  wagon.     But  such  transportation  is  always,  or  nearly 

^  See  Morgan's  Steamship  Co.  v.  Louisiana  Board  of  Health,  118  U.  S.  455,  464 
(1886). 
1*  See  Champion  v.  Ames,  188  U.  S.  321,  356  (1903). 
"  See  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  335  (1904). 
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always,  carried  on  by  corporations  requiring  the  exercise  of  the 
power  of  eminent  domain.  Hence,  speaking  generally,  it  is  neces- 
sary to  obtain  governmental  authority  for  the  purpose  of  engaging 
in  transportation  by  railroad  between  points  in  different  states. 
But  this  is  equally  true  under  like  conditions  of  the  right  to  en- 
gage in  manufacture  or  sale,  or  transportation  between  points  in 
the  same  state. 

What,  now,  is  the  source  of  authority  to  engage  in  interstate 
transportation  under  conditions  of  special  privilege  ?  It  seems  to 
us  that  this  important  point  has  received  insufficient  considera- 
tion from  the  Supreme  Court.  It  does,  indeed,  seem  established 
that  such  authority  may  be  derived  from  Congress  acting  under 
the  power  to  regulate  commerce,  as  in  cases  of  the  creation  of  a 
corporation  to  engage  in  transportation  by  railroad. ^^  The  doc- 
trine of  the  exclusiveness  of  the  power  of  Congress  under  the  Com- 
merce clause  seems  to  suggest  the  conclusion  that  such  authority 
may  not  be  derived  from  the  states.  Yet  nothing  would  seem 
better  settled  than  the  contrary.  It  seems  never  to  have  been 
seriously  questioned  in  the  Supreme  Court  that  it  is  within  the 
powers  of  the  states  to  create,  for  instance,  a  corporation  to  en- 
gage in  interstate  transportation  by  railroad;  ^^  and,  indeed,  the 
vast  railroad  systems  of  this  country  have,  for  the  most  part,  been 
constructed  solely  under  state  authority. 

In  considering  the  extent  of  the  power  of  interference,  by  way 
of  prohibition  or  otherwise,  with  interstate  transportation  under 
conditions  of  special  privilege,  we  obviously  have  four  classes  of 
cases  to  deal  with:  (i)  interference  by  a  state,  where  authority 
is  derived  from  a  state;  (2)  by  Congress,  where  it  is  derived  from 
a  state;  (3)  by  a  state,  where  authority  is  derived  from  Con- 
gress; (4)  by  Congress,  where  it  is  derived  from  Congress. 

(i)  Where  the  authority  to  engage  in  interstate  transportation, 
under  conditions  of  special  privilege,  is  derived  solely  from  a  state, 
it  should  be  obvious,  we  submit,  that,  so   far  as  the  Commerce 

18  See  California  v.  Central  Pacific  R.  R.  Co.,  127  U.  S.  i  (1888);  Railroad  Co.  v. 
Maryland,  21  Wall.  (U.  S.)  456,  474  (1874).  The  non-existence  of  such  power  seems 
assumed  by  McLean,  J.,  in  State  v.  Wheeling  &  Belmont  Bridge  Co.,  18  How.  (U.  S.) 
421,  442  (1855). 

"  It  seems  to  have  been  so  assumed,  rather  than  decided,  in  Railroad  Co.  v.  Harris, 
12  Wall.  (U.  S.)  6s  (1870),  where  Bank  of  Augusta  v.  Earle,  13  Pet.  (U.  S.)  519,  588 
(1839),  was  supposed  to  apply. 
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clause  is  concerned,  it  is  within  the  power  of  the  state  to  withdraw 
such  authority  wholly,  or  to  prescribe  the  conditions  under  which 
it  may  be  exercised.  Yet  the  decisions  of  the  Supreme  Court  do 
not  support  this  view  —  the  reason  being,  as  it  seems  to  us,  failure 
to  distinguish  between  the  bald  right  to  engage  in  interstate  trans- 
portation, and  the  right  so  to  engage  under  conditions  of  special 
privilege.  Having  reached  the  conclusion  that  in  the  former  case 
it  is,  as  a  rule,  beyond  the  power  of  a  state  to  impose  restrictions, 
the  same  rule  was,  \vithout  discrimination,  applied  to  transporta- 
tion under  conditions  of  special  privilege  granted  by  the  state 
itself.  The  seeming  fallacy  of  this  conclusion  has  not  been  alto- 
gether overlooked.    It  has  been  pertinently  said: 

"Certainly  a  state  cannot  be  compelled  to  create  corporations  in  aid 
of,  or  to  facilitate,  commerce  between  the  states;  but  if  it  does  create  one 
capable  of  engaging  in  such  commerce,  and  the  corporation  in  fact  so 
engages,  is  that  an  emancipation  of  the  corporation  from  the  control  of 
the  state? "20 

What  we  regard,  therefore,  as  a  fallacy  underlies  the  decision  in 
Wabash,  St.  Louis,  &.  Pacific  Ry.  Co.  v.  Illinois,^^  where,  in  the  case 
of  a  domestic  corporation,  the  regulation  of  rates  for  interstate 
transportation  Was  held  invalid.  The  same  is  true  of  Philadelphia  & 
Southern  Steamship  Co.  v.  Pennsylvania,^^  a  case  of  taxation  of 
the  gross  receipts  of  a  domestic  corporation. 

The  same  reasoning  seems  to  us  applicable  to  foreign  corpora- 
tions. Generally  speaking,  a  state  has  unquestionable  power  to 
impose  restrictions,  even  to  the  extent  of  prohibition,  upon  the 
transaction  of  business  therein  by  a  foreign  corporation,  and  we 
submit  that  such  reserved  power  should  include  the  imposition  of 
restrictions  upon  interstate  transportation.  But  the  settled  rule 
is  otherwise. 

(2)  We  turn  now  to  a  consideration  of  the  power  of  Congress 
to  interfere  with  interstate  transportation  under  conditions  of 
special  privilege,  where  the  authority  to  engage  therein  is  derived 

2"  State  V.  C.  N.  O.  &  T.  P.  Ry.  Co.,  47  Oh.  St.  130  (1890).  See  also  Railroad  Co. 
V.  Maryland,  21  Wall.  (U.  S.)  456,  471  (1874),  and  dissenting  opinion  in  Wabash, 
St.  Louis,  &  Pacific  Ry.  Co.  v.  Illinois,  118  U.  S.  557,  586  (1886);  also  argument  of 
counsel  in  State  Freight  Tax  Case,  15  Wall.  (U.  S.)  232,  264  (1872). 

«  118  U.  S.  557  (1886). 

^  122  U.  S.  326  (1887). 


642  HARVARD  LAW  REVIEW. 

from  a  state.  We  have  already  concluded  that,' 'as  a  rule,  the  right 
of  interstate  transportation  is  guaranteed  against  interference  by 
Congress,  either  by  the  Fifth  Amendment,  or  by  the  ancient  rule 
we  have  considered.  This  statement  applies,  at  any  rate,  to  the 
bald  right  to  engage  in  such  transportation  not  under  conditions 
of  special  privilege.  But  we  have  seen  that  it  is  established  that 
the  states  have  power  to  grant  authority  to  engage  therein  under 
conditions  of  special  privilege,  for  example,  as  a  corporation. 
We  submit  that  the  right  of  transportation  under  these  condi- 
tions is,  by  virtue  of  the  Fifth  Amendment  or  otherwise,  as  much 
beyond  the  power  of  interference  by  Congress  as  is  the  bald  right 
of  transportation  not  under  conditions  of  privilege.  In  this  view  it 
is  beyond  the  power  of  Congress,  so  far,  at  least,  as  the  Commerce 
clause  is  concerned,  either  absolutely  to  prohibit  such  transporta- 
tion, or  to  require  the  corporation  to  perform  a  condition,  such  as 
the  payment  of  a  hcense  fee,  before  engaging  therein.  If  such  re- 
sult be  attainable  at  all,  it  must  be  by  resort  to  some  other  pro- 
visions of  the  federal  Constitution,  as,  for  example,  those  conferring 
the  power  to  tax.^  Yet  even  this  seems  doubtful.  But  the  con- 
trary view  that  Congress  has  such  power  under  the  Commerce 
clause  has  been  conspicuously  advocated.^  It  remains  for  the 
Supreme  Court  to  settle  the  point. 

(3)  It  seems  clear  enough  that,  as  a  rule,  it  is  beyond  the  power 
of  a  state  to  interfere  with  interstate  transportation  under  con- 
ditions of  special  pri\dlege,  where  the  authority  to  engage  therein 
is  derived  from  Congress.  Being,  as  we  have  seen,  without  such 
power  even  as  to  a  corporation  of  its  own  creation,  a  fortiori  is  it 
without  it  as  to  a  corporation  created  by  Congress.  Here,  too, 
it  is  unnecessary  to  consider  what  power  a  state  has  over  such  a 
corporation,  so  far  as  concerns  what  is  purely  intrastate  commerce 
©r  transportation.' 

(4))  The  question  of  the  power  of  Congress  to  interfere  with 
mterstate  transportation  under  conditions  of  special  pri\Tlege, 
where  the  authority  to  engage  therein  is  derived  from  Congress 

^  A  suggestion  of  the  existence  of  such  power  has  sometimes  been  thought  to  be 
furnished  by  Veazie  Bank  v.  Fenno,  8  Wall.  (U.  S.)  533  (1869),  sustaining  the  im- 
position of  a  tax  on  the  notes  of  state  banks.  See  Hendrick,  The  Power  to  Regulate 
Corporations  and  Commerce,  §  115. 

2^  See  in  3  Mich.  L.  Rev.  264  (1905)  discussion  by  H.  L.  Wilgus  of  the  recommenda- 
tion by  Mr.  Garfield  as  Conamissioner  of  Corporations. 
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itself,  requires  but  little  consideration.  A  corporation  created  by- 
Congress,  for  the  purpose  of  engaging  therein,  is  doubtless,  gen- 
erally speaking,  completely  within  the  power  of  Congress,  so  far 
as  concerns  such  transportation,  though  this  power  is  subject  to 
limitations  imposed  by  the  Fifth  Amendment.  Here,  too,  it  is  un- 
necessary to  consider  what  power  Congress  has  over  such  a  cor- 
poration, so  far  as  concerns  what  is  purely  intrastate  commerce 
or  transportation. 

The  statement  of  the  rule  that  it  is  beyond  the  power  of  Con- 
gress or  of  the  states,  as  the  case  may  be,  to  interfere  with  inter- 
state transportation  under  conditions  of  special  privilege  will, 
o'f  course,  be  taken  subject  to  the  qualification  already  considered 
as  applicable  to  transportation  not  under  conditions  of  special 
privilege.  For  instance,  the  general  rule  that  it  is  beyond  the 
power  of  Congress  so  to  interfere,  where  the  authority  is  derived 
from  a  state,  is  subject  to  the  qualification  illustrated  by  the  appli- 
cation of  the  Sherman  Anti-Trust  Act,  enacted  by  way  of  giving 
effect  to  the  rule  of  free  competition,  to  transportation  by  railroad 
corporations  created  by  the  states.^^ 

It  remains  to  consider  certain  cases  of  transportation  under 
conditions  of  special  privilege,  as  to  which  there  is  some  confusion 
in  the  decisions.  Although  such  special  privileges  are  ordinarily 
conferred  on  corporations,  this  is  not  necessarily  the  case,  and,  for 
the  sake  of  clearness  of  thought,  we  shall  assume  that  the  cases  about 
to  be  considered  are  those  of  privileges  conferred,  not  upon  cor- 
porations, but  upon  mere  individuals. 

Take  first  the  case  of  a  bridge  constructed  over  a  water  that  is 
a  boundary  between  two  states.  So  far  as  we  are  here  concerned, 
there  seems  to  be  no  distinction  in  kind  between  an  interstate 
bridge  and  an  interstate  railroad.  The  difference  is  merely  in 
degree;  that  is,  the  railroad  is  ordinarily  longer  than  the  bridge. 
And  what  has  already  been  said  as  to  railroads  is  largely  applicable 
here.  Transportation  by  bridge,  like  transportation  by  railroad, 
does  not  necessarily,  and  in  the  nature  of  things,  require  the  grant 
of  any  special  privilege,  but  it  is  commonly  carried  on  under  con- 
ditions that  do  require  some  such  grant,  as,  perhaps,  the  power 
of  eminent  domain.    It  is  established  that  authority  to  engage  in 

^  See  United  States  v.  Trans-Missouri  Freight  Ass'n,  166  U.  S.  290  (1897);  North- 
em  Securities  Co.  v.  United  States,  193  U.  S.  197,  335  (1904). 
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such  transportation  may  be  derived  from  Congress,^  and  it  seems 
a  reasonable  conclusion  that,  as  in  the  case  of  railroads,  it  may 
also  be  derived  from  the  states.^^  And  the  rules  appHcable  in  de- 
termining the  extent  of  the  power  of  interference,  whether  by  Con- 
gress or  by  the  states,  seem  substantially  the  same  as  in  case  of 
transportation  by  railroad.  Covington  &  Cincinnati  Bridge  Co. 
V.  Kentucky  ^^  seems  to  go  far  toward  justifying  this  view. 

But  the  case  of  a  ferry  operated  across  a  water  that  is  a  boundary 
between  two  states  has  given  more  difficulty.  To  apply  what  has 
already  been  said,  transportation  by  ferry  does  not  necessarily, 
and  in  the  nature  of  things,  require  the  grant  of  any  special  privi- 
lege, but  it  is  commonly  carried  on  under  conditions  that  do  re- 
quire it.  It  seems  a  reasonable  conclusion  that  authority  to  en- 
gage in  such  transportation  may  be  derived  from  Congress,  and  it 
seems  estabHshed  that,  as  in  case  of  railroads,  it  may  be  derived 
from  the  states.^®  It  would  seem  to  follow  that  the  rules  applicable 
in  determining  the  extent  of  the  power  of  interference,  whether  by 
Congress  or  by  the  states,  are  substantially  the  same  as  in  case  of 
transportation  by  railroad.  And  Gloucester  Ferry  Co.  v.  Penn- 
sylvania ^°  seems  to  go  far  toward  justifying  this  view.  But  there 
is  some  confusion  in  the  decisions  on  this  point.  Wiggins  Ferry 
Co.  V.  East  St.  Louis,^^  sustaining  the  imposition  by  a  municipahty 
of  a  license  for  interstate  transportation  by  ferry,  seems  rather 
hard  to  reconcile  with  the  general  doctrine  of  the  Supreme  Court 
on  the  subject.  In  St.  Clair  County  v.  Interstate  Transfer  Co.^^  a 
decision  of  the  question  whether  "the  respective  states  have  the 
power  to  regulate  ferries  over  navigable  rivers  constituting  bounda- 
ries between  states"  was  evaded  by  drawing  a  distinction  between 
"a  ferry  in  the  restricted  and  legal  signification  of  that  term  and 
transportation  as  such  constituting  interstate  commerce."    In  the 

26  See  Luxton  v.  North  River  Bridge  Co.,  153  U.  S.  525  (1894),  and  argument  of 
McLean,  J.,  against  the  existence  of  such  power,  in  State  v.  Wheeling  &  Belmont  Bridge 
Co.,  18  How.  (U.  S.)  421,  442  (1855);  of  Field,  J.,  in  Bridge  Co.  v.  United  States,  105 
U.  S.  470,  489,  495,  500  (1881). 

"  This  seems  to  have  been  assumed  in  Oilman  v.  Philadelphia,  3  Wall.  (U.  S.)  713 
(1865),  where  State  v.  Wheeling  &  Belmont  Bridge  Co.,  13  How.  (U.  S.)  518  (1851), 
was  explained  as  resting  on  the  ground  that  Congress  had  acted  upon  the  subject  in 
regulating  the  navigation  of  the  river. 

28  154  U.  S.  204  (1894). 

29  See  Conway  n.  Taylor,  I  Black  (U.S.)  603(1861).      ^o  114  U.S.  196,  215  (1885). 
«  107  U.  S.  365  (1882).  32  192  U.  S.  454  (1904). 
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absence  of  further  declaration  by  the  Supreme  Court,  there  will 
doubtless  continue  to  be  some  confusion  on  the  subject,  as  is  illus- 
trated by  New  York  Central,  etc.  R.  Co.  v.  Freeholders  of  Hudson,^^ 
where  was  sustained  the  regulation  under  state  authority  of  charges 
for  ferriage  across  the  Hudson  River  between  New  Jersey  and 
New  York.  While  we  regard  this  decision  as  probably  wrong,  ac- 
cording to  the  authorities,  that  is,  as  inconsistent  with  Wabash, 
St.  Louis,  &  Pacific  Ry.  Co.  v.  Illinois,^  and  other  decisions  of  that 
character,  we  also  regard  it  as  sound  in  principle.  This  statement 
will  be  understood  by  a  reference  to  what  we  have  already  said  as 
to  the  power  of  interference  by  a  state  with  interstate  transporta- 
tion under  conditions  of  special  privilege. 

To  summarize :  —  the  fundamental  right  of  transportation  be- 
tween points  in  different  states  is  not  derived  from  the  Commerce 
clause,  having  been  in  existence  long  before  the  Commerce  clause, 
and  is  one  not  merely  against  interference  by  individuals,  but  against 
interference  under  governmental  authority,  whether  that  of  Con- 
gress or  of  the  states. 

But  this  statement  applies  only  to  the  bald  right  of  interstate 
transportation,  as  distinguished  from  such  transportation  under 
conditions  of  special  privilege.  For  this  purpose  governmental 
authority  is  necessary.  Such  authority  may  be  derived  either 
from  Congress  or  from  the  states. 

There  are  four  classes  of  cases  of  interference  under  govern- 
mental authority  with  interstate  transportation  under  conditidns 
of  special  privilege. 

(i)  Interference  by  a  state,  where  authority  is  derived  from  a  state. 
We  submit  that  it  is  within  the  power  of  the  state  wholly  to  with- 
draw such  authority,  or  to  prescribe  the  conditions  under  which  it 
may  be  exercised,  but  the  decisions  of  the  Supreme  Court  do  not 
support  this  view. 

(2)  Intefrerence  by  Congress,  where  authority  is  derived  from  a 
state.  We  submit  that,  as  a  general  rule.  Congress  has  no  such 
power,  but  it  remains  for  the  Supreme  Court  to  settle  the  point. 

(3)  Interference  by  a  state,  where  autliority  is  derived  from  Con- 
gress. It  seems  clear  that,  as  a  general  rule,  a  state  has  no  such 
power. 

(4)  Interference   by   Congress,   where   authority   is   derived  from 

*>  76  N.  J.  L.  664  (1909).  ^  n8  U.  S.  557  (1886). 
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Congress.    It  seems  clear  that,  as  a  general  rule,  Congress  has  such 
power. 

The  rules  applicable  generally  to  interstate  transportation  under 
conditions  of  special  privilege  seem  applicable  to  such  particular 
cases  of  transportation  as  those  by  bridge  and  by  ferry,  but  there 
is  some  confusion  in  the  decisions  on  this  point. 

Frederick  H.  Cooke. 

New  York  City. 
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The  New  York  Workmen's  Compensation  Act  as  Due  Process 
OF  Law.  —  In  1910  the  Legislature  of  the  State  of  New  York  passed  a 
statute  ^  modeled  upon  the  English  Workmen's  Compensation  Act  of 
1897.  It  provides  that  for  all  personal  injuries  to  workmen  in  the  course 
of  eight  specified  employments,  declared  to  be  ''especially  dangerous," 
the  employers  shall  be  liable  for  damages,  unless  caused  at  least  in  part 
by  the  serious  or  willful  misconduct  of  the  injured  workman.^    Recently 

^  N.  Y.,  Laws  of  1910,  ch.  674,  §§  215-219  g. 

*  The  most  important  sections  are: 

"§  217.  Basis  of  Liability.  —  If,  in  the  course  of  any  of  the  employments  above 
described,  personal  injury  by  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment after  this  article  takes  effect  is  caused  to  any  workman  employed  therein,  in 
whole  or  in  part,  or  the  damage  or  injury  caused  thereby  is  in  whole  or  part  contributed 
to  by 

"a.  A  necessary  risk  or  danger  of  the  emplojmient  or  one  inherent  in  the  nature 
thereof;  or 

"b.  Failure  of  the  employer  of  such  workmen  or  any  of  his  or  its  officers,  agents 
or  employees  to  exercise  due  care,  or  to  comply  with  any  law  affecting  such  employ- 
ment; then  such  employer  shall,  subject  as  hereinafter  mentioned,  be  liable  to  pay 
compensation  at  the  rates  set  out  in  section  two  hundred  and  nineteen-a  of  this  title; 
.  .  .  provided  that  the  employer  shall  not  be  liable  in  respect  of  any  injury  to  the 
workman  which  is  caused  in  whole  or  in  part  by  the  serious  and  willful  misconduct 
of  the  workman. 

"§  218.  Rights  of  Action  not  affected.  —  The  right  of  action  for  damages  caused 
by  any  such  injury,  at  common  law  or  under  any  statute  in  force  on  January  one, 
nineteen  hundred  and  ten,  shall  not  be  affected  by  this  article,  and  every  existing 
right  of  action  for  negligence  or  to  recover  damages  for  injuries  resulting  in  death  is 
continued,  and  nothing  in  this  article  shall  be  construed  as  limiting  such  right  of  action, 
but  in  case  the  injured  workman,  or  in  event  of  his  death  his  executor  or  adminis- 
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the  Court  of  Appeals,  reversing  the  decisions  of  the  Appellate  Division  ' 
and  Special  Term  of  the  Supreme  Court  *  unanimously  held  the  statute 
unconstitutional.  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271.  All 
the  members  of  the  court  agreed  that  the  classification  of  employments 
is  a  proper  one,  and  that  it  is  competent  for  the  Legislature  to  abolish 
the  fellow-servant  rule  and  the  defense  of  contributory  negligence.^ 
The  decision  rests  on  the  ground  that  the  provision  for  liabihty  in  the 
absence  of  negligence  is  not  justified  under  the  police  power,  and  amounts 
to  a  deprivation  of  property  without  due  process  of  law.  Although  in 
general  the  New  York  court  has  perhaps  shown  a  greater  tendency  to 
overthrow  statutes  than  the  United  States  Supreme  Court,®  it  has  never 
been  suggested  that  due  process  has  a  different  meaning  in  the  State 
Constitution  than  in  the  Fourteenth  Amendment. '^  It  is  submitted  that 
the  act  may  be  supported  either  (I)  independently  of  the  poKce  power 
or  (II)  as  an  exercise  of  it. 

I.  The  phrase  "due  process  of  law"  can  be  given  no  definition  which 
will  settle  all  cases,  and  little  that  is  helpful  in  determining  the  principal 
case  can  be  culled  from  the  general  discussions.  The  provision  un- 
doubtedly applies  to  acts  of  the  legislature  as  well  as  the  judicial  and 
the  administrative  departments;  ^  and  it  Hmits  legislation  as  to  sub- 

trator,  shall  avail  himself  of  this  article,  ...  he  shall  be  barred  from  recovery  ...  at 
common  law  or  under  any  other  statute  on  account  of  the  same  injury  after  this 
article  takes  effect.  In  case  after  such  injury  the  workman,  or  in  the  event  of  his 
death  his  executor  or  administrator,  shall  commence  any  action  at  common  law  or 
under  any  statute  other  than  this  article  against  the  employer  therefor  he  shall  be 
barred  from  all  benefit  of  this  article  in  regard  thereto. 

"§  219  a.  Scale  of  Compensation.  —  The  amount  of  compensation  shall  be  in 
case  death  results  from  injury: 

"a.  If  the  workman  leaves  a  widow  or  next  of  kin  at  the  time  of  his  death  wholly 
dependent  on  his  earnings,  a  sum  equal  to  twelve  hundred  times  the  daily  earnings  of 
such  workman.  .  . 

"2.  Where  total  or  partial  incapacity  for  work  at  any  gainful  employment  results 
to  the  workman  from  the  injury,  a  weekly  payment  commencing  at  the  end  of  the 
second  week  after  the  injury  and  continuing  during  such  incapacity,  subject  as  herein 
provided,  equal  to  fifty  per  centum  of  his  average  weekly  earnings  when  at  work  .  .  . 
In  no  event  shall  any  compensation  paid  under  this  article  exceed  the  damage  sujfered, 
nor  shall  any  weekly  payment  payable  under  this  article  in  any  event  exceed  ten  dollars 
a  week  or  extend  over  more  than  eight  years  from  the  date  oj  the  accident. 

^  Ives  V.  South  Buffalo  Ry.  Co.,  140  N.  Y.  App.  Div.  921. 

*  68  N.  Y.  Misc.  643. 

^  The  court  declined  to  decide  whether  the  provision  of  a  fixed  rate  of  compensa- 
tion violated  the  stipulation  in  the  State  Constitution  for  trial  by  jury.  This  ques- 
tion is  not  in  the  scope  of  this  note.  This  provision  does  not  violate  the  Due  Process 
provision.  See  Commissioners  of  Champaign  Co.  v.  Church,  62  Oh.  St.  318;  Carroll 
V.  Missouri  Pacific  Ry.  Co.,  88  Mo.  239. 

*  Cf.  Wright  V.  Hart,  182  N.  Y.  330,  with  Lemieux  v.  Young,  211  U.  S.  489  (statutes 
regulating  sales  of  entire  stocks  in  trade  of  merchants) ;  Westervelt  v.  Gregg,  12  N.  Y. 
202,  with  Baker's  Exrs.  z».  Kilgore,  145  U.  S.  487  (statutes  cutting  off  husband's  rights 
in  wife's  property);  Ives  v.  South  Buffalo  Ry.  Co.,  supra,  with  Chicago,  Rock  Island,  & 
Pacific  Ry.  Co.  v.  Zemecke,  183  U.  S.  582  (statute  making  railroads  insurers  of  pas- 
sengers). But  in  Lochner  v.  New  York,  198  U.  S.  45,  the  Supreme  Court  reversed 
the  holding  of  the  New  York  Court  of  Appeals  that  a  statute  limiting  bakers  to  a 
sixty-hour  week  was  constitutional. 

^  Both  in  the  principal  case  and  in  Wright  v.  Hart,  182  N.  Y.  330,  Werner,  J.,  also 
treats  the  Due  Process  clauses  in  the  State  and  Federal  Constitutions  alike. 

*  See  Chicago,  Burlington  &  Quincy  R.  Co.  v.  Chicago,  166  U.  S.  226,  233;  Taylor 
V.  Porter,  4  Hill  (N.  Y.),  140,  145;  Cooley,  Constitutional  Limitations,  7  ed.  503. 
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stantive  rights  ^  as  well  as  to  adjective  law.  It  requires,  probably, 
that  the  same  general  system  of  law  which  existed  in  the  states  before 
the  Constitution  shall  continue,  and  that  the  "fundamental"  or  "vested" 
rights  which  that  system  has  recognized  shall  not  be  infringed.^"  The 
difficulty  comes  in  determining  what  are  such  rights.  But  no  person  has 
any  property  or  vested  right  in  any  one  rule  of  the  common  law  unless 
it  is  a  fundamental  rule."  Fifty  years  ago  a  state  judge  pointed  out  that 
the  phrase  did  not  mean  that  legislation  as  to  property  must  stop  at  the 
precise  point  at  which  it  stood  when  the  Constitution  was  adopted,^^ 
and  only  this  year  Holmes,  J.,  said  that  the  broad  words  must  not  be 
pressed  to  "a  drily  logical  extreme."  ^^ 

The  common  law  did  not  deprive  a  person  of  property  except  for 
events  caused  by  the  operation  of  instrumentaHties  which  he  employed 
or  with  which  he  had  some  responsible  connection.  But,  it  is  submitted, 
that  there  is  no  truly  fundamental  rule  of  the  common  law  narrower 
than  this.  In  a  majority  of  cases,  A  is  not  liable  for  damage  done  to  B 
unless  A  is  "at  fault,"  by  which  is  meant  that  he  caused  the  damage 
intentionally  or  negligently.  But  originally  a  man  was  liable  for  all 
damage  which  he  brought  about;  the  law  of  negligence  is  of  compara- 
tively recent  development  and  it  does  not  embrace  all  torts.^^  Torts 
may  be  divided  into  three  classes:  (i)  Those  for  which  the  defendant 
can  be  held  only  if  he  committed  the  damaging  act  intentionally,  e.  g., 
deceit  and  maHcious  prosecution.  (2)  Those  for  which  the  defendant 
can  be  held  if  negligent  in  committing  the  act.  (3)  Those  for  which  the 
defendant  can  be  held  where  the  act  was  not  intended  by  him  and  where 
he  was  not  negligent,  but  which  was  due  to  an  instrumentahty  (not 
necessarily  human)  which  he  employed.  Examples  of  the  last  are  the 
liabiHty  for  damage  done  by  blasting,i^  of  the  keeper  of  a  ferocious 
animal,^®  of  a  master  for  a  servant,  and  of  a  ship  for  the  care  of  disabled 
seamen.^^  All  of  these  have  been  recognized  in  New  York.  Conse- 
quently the  Legislature  in  passing  the  Workmen's  Compensation  Act 
merely  declared,  in  effect,  that  for  physical  damage  done  to  these  work- 
men the  requisites  for  the  recovery  of  damages  should  be  those  of  class  3 
above,  instead  of  those  of  class  2.  Legislation  changing  the  requisites 
for  recovery  for  a  tort  has  often  been  upheld.  The  abohtion  of  the 
fellow-servant  rule  has  repeatedly  been  held  constitutional.^^  Almost 
every  state  in  the  Union  has  a  statute  giving  an  action  for  death  by 
wrongful  act,  and  this  has  never  been  declared  invalid.^^  Other  stat- 
s' See  58  Pa.  L.  Rev.  191. 

"  This  is  the  common  statement.    See  Hurtado  v.  California,  no  U.  S.  516,  536; 
East  Kingston  v.  Towle,  48  N.  H.  57,  61. 

"  See  Munn  v.  Illinois,  94  U.  S.  113,  134  (Waite,  C.  J.). 

12  Ames,  C.  J.,  in  State  v.  Keeran,  5  R.  I.  497,  506.    For  a  history  of  due  process 
before  the  Civil  War,  see  24  Harv.  L.  Rev.  366,  460. 

1'  See  Noble  State  Bank  v.  Haskell,  219  tj.  S.  104,  no. 

^^  See  historical  articles  by  Prof.  Wigmore  in  7  Harv.  L.  Rev.  315,  383,  441;  8  id. 
200,  377;  also  Holmes,  Common  Law,  79-161. 

^^  Sullivan  v.  Dunham,  161  N.  Y.  290. 

18  Muller  V.  McKesson,  73  N.  Y.  195. 

1^  See  Scarff  v.  Metcalf,  107  N.  Y.  211,  216. 

18  Missouri  Ry.  Co.  v.  Mackey,  127  U.  S.  205;  Powell  v.  Sherwood,  162  Mo.  605. 

"  See  Carroll  v.  Missouri  Pacific  Ry.  Co.,  88  Mo.  239;  Louisville  Safety-Vault  & 
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utes  which  have  been  upheld  are  those  making  municipalities  liable  for 
all  damage  done  by  mobs  within  their  borders;^"  making  railroads  liable 
for  all  fires  communicated  from  their  engines  j^^  making  a  person  driv- 
ing animals  over  a  highway  Uable  for  all  damage  done  by  them  to  the 
highway  banks;  ^  making  the  owner  of  a  vehicle  liable  for  all  damage 
done  by  its  collisions;  ^  and  making  railroads  liable  for  all  physical  in- 
juries suffered  by  passengers  on  its  trains,  unless  due  to  the  criminal 
negligence  of  the  passenger.^  Consequently  it  would  seem  to  be  a  fair 
conclusion  that  the  law  of  negligence  is  not  such  a  fundamental  prin- 
ciple of  our  system  of  jurisprudence  as  to  be  rendered  inviolate  by 
the  due  process  clause. 

The  basis  of  the  decision  of  the  New  York  Court  of  Appeals  is  found 
in  the  following  statement:  "When  our  Constitutions  were  adopted  it 
was  the  law  of  the  land  that  no  man  who  was  without  fault  or  negli- 
gence could  be  held  liable  in  damages  for  injuries  sustained  by  another."  ^ 
The  examples  of  absolute  liability  above  are  quite  inconsistent  with 
this.  The  court  dismisses  the  analogy  of  liability  of  the  master  for  acts 
of  his  servant  by  saying  that  it  is  not  an  example  of  liability  without 
fault,  and  that  "the  whole  theory  is  expressed  in  the  maxim  qui  facit 
per  alium  facit  per  se.^'  ^  But  that  maxim  is  not  broad  enough  to  cover 
all  liability  for  acts  of  servants,  much  of  which  rests  on  the  totally  dis- 
tinct doctrine  of  respondeat  superior,  which  is  based  on  the  policy  that  a 
person  for  whose  benefit  an  act  is  done  should  bear  the  burden  of  its 
unfortunate  consequences.^^  The  liability  of  a  ship  in  admiralty  for 
care  of  a  disabled  seaman  the  court  distinguishes  on  the  ground  that  he 
is  "a  co-adventurer  with  the  master"  and  shares  in  marine  risks  "which 
do  not  affect  workmen  on  land."  ^^  But  why  is  it  different  in  principle 
to  force  the  loss  of  sea  accidents  on  the  employer  than  to  force  on  him 
the  loss  of  machinery  accidents?  The  court  does  not  mention  absolute 
liability  for  ferocious  animals  or  for  such  acts  as  blasting.  Its  efforts 
to  reconcile  the  cases  upholding  statutes  similar  to  the  New  York  act 
are  not  wholly  convincing,^^  and  the  cases  on  which  the  court  relies  do 
not  seem  wholly  to  control  the  point  at  issue.^°    Werner,  J.,  argues 

Trust  Co.  V.  Louisville  &  N.  R.  Co.,  17  S.  W.  567  (Ky.);  Tiffany,  Death  by 
Wrongful  Act,  §  31. 

2°  Darlington  v.  Mayor  of  New  York,  31  N.  Y.  164;  Commissioners  of  Champaign 
Co.  V.  Church,  62  Oh.  St.  318. 

^^  St.  Louis  &  San  Francisco  Ry.  v.  Mathews,  165  U.  S.  i. 

^  Jones  V.  Brim,  165  U.  S.  180. 

^  Levick  v.  Norton,  51  Conn.  461.  Hare  seems  to  doubt  this  case.  See  2  Hare, 
Constitutional  Law,  882,  883. 

^  Chicago,  Rock  Island,  &  Pacific  Ry.  Co.  v.  Zemecke,  183  U.  S.  582,  affirming  59 
Neb.  689;  Clark  v.  Russell,  97  Fed.  900  (C.  C.  A.).  • 

^  201  N.  Y.  293.  *  201  N.  Y.  311. 

"  See  Story,  Agency,  9  ed.,  518,  n.,  520-523.  **  201  N.  Y.  311. 

*'  Some  of  them  are  not  mentioned. 

'"  The  cases  relied  on  are  State  v.  Divine,  98  N.  C.  778;  Ohio&  Mississippi  Ry.  Co. 
V.  Lackey,  78  111.  55;  and  several  cases  upsetting  statutes  making  railroads  liable  for  all 
animals  killed  by  them  (cited,  201  N.  Y.  298.  A  fuller  collection  of  such  cases  is 
that  in  8  Cyc.  hog).  All  these  seem  to  go  so  far  as  to  impose  liability  for  events  with 
which  defendants  might  have  no  responsible  connection.  Possibly  the  animal  statutes 
are  not  distinguishable,  but  most  of  them  arose  in  the  newer  states,  involved  very 
small  amounts,  and  apparently  were  not  strenuously  contested  by  the  plaintiffs.  It 
is  noteworthy  that  a  passage  in  the  second  edition  of  Black  on  which  the  court  relies 
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that  if  the  present  statute  is  yalid  so  would  be  one  establishing  social- 
ism. Without  discussing  the  validity  of  such  a  radical  act,  it  seems 
sufficient  to  point  out  that  it  is  easily  distinguishable  from  the  present 
one  in  that  the  former  would  be  taking  property  for  no  event  with  which 
its  owner  has  responsible  connection. 

II.  It  has  never  been  doubted  that  the  police  power  of  the  states 
survived  the  Fourteenth  Amendment  and  all  other  Due  Process  pro- 
visions. The  only  effect  of  a  Due  Process  clause  on  the  police  power  is 
that  it  forbids  its  being  exercised  to  produce  arbitrary  discrimination.^^ 
A  New  York  statute  involved  in  Bertholf  v.  O'Reilly  ^^  provided  that 
any  landlord  who  knowingly  leased  his  building  for  saloon  purposes 
should  be  liable  for  loss  resulting  from  intoxication  caused  by  the  sale 
of  liquor  by  his  lessee.  The  sale  of  liquor,  however,  was  not  prohibited. 
The  Court  of  Appeals  upheld  this  statute  as  a  proper  exercise  of  the 
police  power.  Certainly  this  statute  goes  as  far  in  imposing  liabiHty 
where  there  is  no  fault  or  direct  causal  connection  as  the  Workmen's 
Compensation  Act,  and  if  the  latter  can  be  brought  within  the  police 
power  it  would  seem  to  be  constitutional. 

But  the  limits  of  the  police  power  have  always  been  shadowy.^  Ac- 
cording to  the  narrowest  definition,  it  comprises  legislation  regarding 
public  health,  safety  and  morals.^  Werner,  J.,  stated  that  the  Work- 
men's Compensation  Act  "does  nothing  to  conserve  the  health,  safety 
or  morals  of  the  employees"  ^^  and  held  that  it  did  not  come  under  the 
police  power.  Although  it  is  unquestionably  within  the  province  of  the 
court  to  decide  whether  a  statute  does  concern  health,  safety  and  mor- 
als,^^  this  is  a  mere  question  of  fact,  and  the  finding  of  the  New  York 
court  on  this  point  seems  not  free  from  doubt.  After  a  careful  study  of 
industrial  accidents  for  a  year  in  Allegheny  County,  Pennsylvania, 
called  the  "Pittsburgh  Survey,"  the  author  of  an  elaborate  report  ar- 
gues that  the  effect  of  imposing  absolute  liabihty  on  employers  would 
force  them  to  take  further  steps  to  prevent  accident  and  that  fewer  in- 
juries would  occur.^^  The  same  argument  was  advanced  in  the  House 
of  Lords  when  the  Workmen's  Compensation  Act  of  1897  was  passed,^^ 
and  it  seems  to  be  borne  out  by  the  results  in  England.^^  It  seems  that 
the  New  York  act  would  have  this  same  effect.^'' 

does  not  appear  in  his  third  edition,  the  temper  of  which  strongly  indicates  that  the 
author  would  uphold  the  New  York  statute.  See  Black,  Constitutional  Law, 
2  ed.,  351;  3  ed.,  Preface,  and  408: 

'1  See  Barbier  v.  Connolly,  113  U.  S.  27,  31,  32. 

^  74  N.  Y.  509. 

^  See  CooLEY,  Constitutional  Limitations,  7  ed.,  829-831;  GuTmoE,  Four- 
teenth Amendment,  73,  74. 

^  See  Colon  v.  Lisk,  153  N.  Y.  188,  197;  Health  Dept.  v.  Rector,  145  N.  Y.  32. 

^  201  N.  Y.  302. 

^  See  Lawton  v.  Steele,  152  U.  S.  133,  137;  People  v.  Hawkins,  157  N.  Y.  1,  7. 

''  Eastman,  Work  Accidents  and  the  Law,  216-220.  For  estimates  of  the  vast 
number  of  industrial  accidents  in  the  country  as  a  whole,  and  various  specific  parts, 
see  7  Mich.  L.  Rev.  461;  Bulletin  on  Industrial  Accidents,  State  of  Minn., 
No.  I,  Oct.,  1909,  pp.  12,  15. 

^8  See  The  Outlook,  vol.  97,  p.  955  (April  29,  1911). 

'^  See  Annual  Report  for  1907,  Mass.  Bureau  of  Statistics  of  Labor,  Part  II, 
pp.  225-226,  quoting  report  of  English  Commission;  Oliver,  Dangerous  Trades,  9. 

^0  The  New  York  Court  of  Appeals  has  said  that  the  imposition  of  absolute  liability 
tends  to  prevent  accidents.    See  Sullivan  v.  Dunham,  161  N.  Y.  290,  300;  Darlington 
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But  even  if  the  above  line  of  argument  is  not  sound,  the  statute  may 
still  be  brought  under  the  police  power.  That  power  is  not  limited 
merely  to  health,  safety  and  morals.  Distinctly  outside  of  this  classifi- 
cation are,  for  example,  the  regulation  of  businesses  affected  by  a  public 
use,^^  and  statutes  aimed  at  the  development  of  natural  resources.^  A 
less  conservative  view  has  been  often  stated  that  the  police  power  extends 
to  all  regulations  in  the  interests  of  great  social  and  economic  needs.'*' 
That  the  New  York  act  is  in  the  interest  of  a  great  social  and  economic 
need  seems  certain.  Such  legislation  has  been  advocated  by  econo- 
mists,^ it  has  been  adopted  in  almost  every  other  civilized  country,^  it 
is  being  contemplated  in  several  states  of  the  United  States,^  and  the 
report  of  the  very  commission  which  recommended  the  New  York 
Statute  showed  that  "our  own  system  of  dealing  with  industrial  acci- 
dents is  economically,  morally,  and  legally  unsound."  '*^ 

One  cannot  but  conjecture  that  the  underlying  ground  for  the  de- 
cision is  the  conviction  of  the  court  that  paternalism  is  contrary  to  our 
system  of  jurisprudence.  The  New  York  Court  of  Appeals  has  openly 
assailed  paternalism,^^  and  traces  of  this  antagonism  have  cropped  out 
in  its  decisions  from  time  to  time.*^  A  contrary  notion  seems  to  be  en- 
tertained by  the  Supreme  Court  of  the  United  States  ^^  and  by  several 
careful  students  of  our  jurisprudence;  ^^  and  it  seems  hardly  likely 
that  New  York's  narrow  view  of  due  process  will  find  support  in  other 
jurisdictions. 


The  Nature  of  the  Respective  Interests  of  Husband  and  Wife 
IN  Community  Property.  —  The  community  system,  by  which  prop- 
erty rights  of  husband  and  wife  are  regulated  in  no  inconsiderable  por- 

V.  Mayor  of  New  York,  31  N.  Y.  164,  187.    See  also  Indianapolis  Union  R.  Co.  v. 
Houlihan,  157  Ind.  494,  501. 

*i  Munn  V.  Illinois,  94  U.  S.  113. 

^  Manigault  v.  Springs,  199  U.  S.  473;  Head  v.  Amoskeag  Maniifacturing  Co.,  113 
U.  S.  9. 

^  In  Noble  State  Bank  v.  Haskell,  219  U.  S.  104,  iii,  Holmes,  J.,  said,  "In  a  gen- 
eral way,  the  police  power  extends  to  ail  the  great  public  needs."  See  also  Lawton  v. 
Steele,  152  U.  S.  133, 1365  quoted  by  Watson,  The  Constitution,  603,  "Beyond  this, 
however,  the  State  may  interfere  whenever  the  public  interests  demand  it."  McGehee 
in  his  treatise  on  Due  Process  of  Law,  has  under  "Police  Power"  a  sub-heading, 
"Regulation  in  the  Interest  of  Economic  Prosperity  and  General  Welfare"  (p.  357), 
and  says  (p.  301)  that  the  police  power  embraces  "all  legislation  looking  to  the  well 
being  of  society  in  its  economic  and  intellectual  aspects." 

And  dangerous  employments  have  been  several  times  mentioned  as  especially  sub- 
ject to  the  police  power.  See  Indianapolis  Union  R.  Co.  v.  Houlihan,  157  Ind.  494,  501; 
Louisville  Safety- Vault  &  Trust  Co.  v.  Louisville  &  N.  R.  Co.,  17  S.  W.  567,  569  (Ky.) 

**  See,  for  example.  Oilman,  Methods  of  Industrial  Peace,  234;  Downey, 
History  of  Labor  Legislation  in  Iowa,  182-185. 

^  A  list  compiled  in  1909  names  twenty-three  countries  which  have  some  form  of 
absolute  protection.  See  Bulletin  on  Industrial  Accidents,  State  of  Min'n., 
No.  I,  Oct.,  1909,  p.  5. 

^  See  id.,  pp.  S,  12-13. 

*'  Werner,  J.,  in  the  principal  case,  201  N.  Y.  287. 

*^  See  People  v.  Gillson,  109  N.  Y.  3-89,  405. 

*^  See  People  v.  Hawkins,  157  N.  Y.  i;  Matter  of  Jacobs,  98  N.  Y.  98. 

^^  See  Engle  v.  O'Malley,  219  U.  S.  128. 

"  See  Black,  Constitutional  Law,  Preface  to  3  ed.;  McGehee,  Due  Process  op 
Law,  362;  Article  by  Professor  Pound,  24  Harv,  L.  Rev.  591. 
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tion  of  the  United  States,  is  a  system  wholly  foreign  to  the  English 
common  law.^  It  is  based  on  the  conception  that  marriage  is  a  sort  of 
partnership,^  at  least  to  this  extent,  that  property  acquired  during  the 
marriage  ought,  upon  its  dissolution,  to  be  divided  equally  between  the 
partners  or  their  respective  representatives.  But  in  the  definition  of 
their  mutual  interests  while  the  marriage  still  continues,  the  courts  of 
different  jurisdictions  vary  widely.^  The  truth  seems  to  be  that,  by  the 
law  of  Spain  and  Mexico  whence  the  system  was  derived,  there  existed 
a  fiction  difficult  for  Anglo-Saxon  lawyers  to  reconcile  with  the  facts. 
In  theory,  the  property  belonged  equally  to  both,  and  was  to  be  man- 
aged by  the  husband  for  their  common  benefit.'*  But  in  fact,  the  pres- 
ent rights  of  the  wife  were  of  so  shadowy  a  nature  that  we  find  them  re- 
peatedly referred  to  by  judges  and  text- writers  as  "a  mere  fictitious 
interest,"  ^  "  que  se  mantiene  s6lo  como  una  expectativa,"  ^  "  une  simple 
esperance,''  ^  "a  mere  expectancy  like  that  which  an  heir  possesses  in  the 
estate  of  his  ancestor."  ^  The  husband  had  every  substantial  incident 
of  ownership  and  could  treat  the  property  as  his  own.  "The  commu- 
nity was  a  partnership  that  began  only  at  its  end." 

The  United  States  Supreme  Court,  overruling  the  Supreme  Court  of 
New  Mexico,  has  recently  held  that  a  statute,  applying  to  community 
property  already  acquired,  might  constitutionally  deprive  the  husband 
of  the  right  to  dispose  of  it  without  the  wife's  consent.  Arnett  v.  Reade, 
31  Sup.  Ct.  Rep.  425.^  The  court,  without  deciding  the  exact  nature 
of  the  wife's  interest,  seemed  to  rest  the  case  upon  the  fact  that  her 
interest  is  at  any  rate  sufficient  to  be  entitled  to  protection  against 
fraud;  i.  e.,  that  this  was  a  sort  of  curative  act,  not  taking  from  the 
husband  any  vested  rights,  but  affording  to  the  wife  a  more  ample  pro- 
tection for  rights  already  theoretically  existent. 

Against  this  decision  it  might  well  be  argued  that  legal  rights  not 
legally  enforcible  are  only  solemn  make-believe;  and  that  the  assumed  ^^ 
right  of  the  wife  to  protection  against  fraud  has  no  conclusive  signifi- 

^  The  system  formerly  existed,  by  inheritance  from  early  Spanish  settlers,  in  Florida, 
the  entire  Louisiana  Purchase  territory,  and  the  Mexican  cessions.  It  still  prevails, 
with  statutory  modifications,  in  Louisiana,  Texas,  California,  Arizona,  New  Mexico, 
Nevada,  Idaho,  Porto  Rico,  and  the  Philippine  Islands.  It  was  deliberately  adopted 
by  statute  in  Washington. 

2  The  term  partnership  is  more  figurative  than  accurate.  See  Ballinger,  Com- 
munity Property,  §§  1 5-1 6-1 7. 

*  Most  states  adopt  the  expectancy  theory;  but  in  Washington  each  spouse  has 
a  legal  interest,  misleadingly  analogous  to  a  co-tenancy.  Holyoke  v.  Jackson,  3 
Wash.  Ter.  235;  Stockland  v.  Bartlett,  4  Wash;  731.  In  Texas  the  husband  has  the 
whole  legal  estate  subject  to  an  equitable  obligation  in  favor  of  the  wife.  Edwards  v. 
Brown,  68  Tex.  329.  This  results  from  the  express  words  of  the  Texas  code.  Sayles', 
Tex.  Civ.  Statutes,  §  2968. 

*  See  5  Sanchez  Roman,  Estudios  de  Derechos  Civil,  815. 

5  See  Febrero  Mejicano,  Vol.  I,  §§  19-20;  Panaud  v.  Jones,  i  Cal.  488;  Bamett 
V.  Bamett,  50  Pac.  337,  339  (N.  M.). 

*  22  Scaevola,  Espana  Codigo  Civil,  75,  76. 

^  POTHIER,  TrAITE  DE  LA  CoMMUNAUTi;,  §  497;  FrASER,  DOMESTIC  RELATIONS 
UNDER  THE  LaW  OF  SCOTLAND,  338,  339. 

^  Bamett  v.  Bamett,  supra.    See  also  Guice  v.  Lawrence,  2  La.  Ann.  226. 

9  Spreckels  v.  Spreckels,  116  Cal.  339,  reaches  the  contrary  conclusion  and  is 
followed  by  McKenna,  J.,  in  his  dissent  from  the  main  case. 

1"  No  one  seems  to  know  what  would  constitute  fraud.  See  Garrozi  v.  Dastas,  204 
U.  S.  64,  78. 
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cance.  Similar  protection  is  afforded  to  dower,"  curtesy ,^2  a^jj  ^li- 
mony,^^  yet  these  are  mere  expectancies/*  and  no  one  would  suggest 
that  their  inchoate  existence  would  render  constitutional  a  statute  de- 
priving either  spouse  of  the  right  to  dispose  freely  of  his  separate  prop- 
erty.^^  Secondly,  is  it  true  that  you  may  ignore  the  husband  in  the  pro- 
tection of  the  wife?  Is  he  not  like  a  life  tenant  with  power  of  aliena- 
tion? It  is  no  mere  expectancy  that  he  is  deprived  of,  but  the  right  to 
sell,  waste,  give  away,  or  riotously  to  enjoy.^^  If  a  husband  seized 
jure  uxoris  cannot  be  deprived  of  the  right  to  enjoy  the  rents  and  prof- 
its,^'^  the  owner  of  an  easement  be  deprived  of  his  right  of  beneficial 
user,^*  a  co-tenant  of  the  right  to  extract  ore,^^  or  a  husband  of  the 
right  to  convey  the  homestead,^''  how  can  this  free  agent  be  converted 
into  a  Siamese  Twin? 

The  ground  of  the  decision  must  be,  as  previously  suggested,  that  the 
whole  institution  is  so  anomalous  that  common-law  analogies  are  not 
in  point,  that  the  husband,  though  not  a  real  trustee,  is  a  sort  of  quasi- 
trustee,  a  Spanish  distant  equivalent  of  a  trustee,  for  the  juristic  entity, 
the  community;  and  that  as  such  he  may  properly  be  subjected  to  a 
little  wing  clipping. 


Nature  of  Relation  between  '  Donee  of  General  Power  of 
Appointment  and  Property  Subject  Thereto.  —  A  leases  property  to 
B  for  life,  and  then  as  C  by  deed  or  will  shall  appoint.  What  is  C's 
relation  to  the  property?  From  a  study  of  the  cases  it  is  obvious  that 
there  exist  two  wholly  distinct  and  antagonistic  conceptions,^  and  that 
despite  their  inconsistency  either  may  be  applied  to  the  same  power  by 
the  same  court  according  to  the  circumstances  under  which  the  ques- 
tion is  presented. 

The  first  is  the  strictly  technical  theory,  that  C  has  no  interest  in 
the  property  itself ;  ^  he  is  a  mere  automaton  whose  function  it  is  to 
designate  another's  beneficiary.  He  is  not  a  conduit  of  title.  He  never 
has  title.  The  appointee  takes  by  relation,  not  from  the  instrument 
executing,  but  from  the  instrument  creating  the  power.  Accordingly, 
we  find  that  persons  who  could  not  make  vaHd  conveyances  may  exe- 

*i  Swaine  v.  Ferine,  5  Johns.  Ch.  (N.  Y.)  482;  even  though  the  prospective  wife  did 
not  know  the  husband  had  any  property.  Chandler  v.  Hollingsworth  (N.  J.).  Cited 
in  2  Bishop,  Law  of  Marmed  Women,  §  343,  n. 

12  Freeman  v.  Hartman,  45  III.  57. 

^  Murray  v.  Murray,  115  Cal.  266. 

"  Randall  v.  Krieger,  23  Wall.  (U.  S.)  137.  See  note  on  McNeer  v.  McNeer,  19 
L.  R.  A.  256. 

^  Gladneyi>.  Snyder,  172  Mo.  318. 

18  Garrozi  11.  Dastas,  supra;  Spreckels  v.  Spreckels,  supra;  Lord  v.  Hough,  43  Cal.' 
581. 

"  Cases  collected  in  19  L.  R.  A.  257,  258. 

18  Eaton  V.  Boston,  Concord,  &  Montreal  R.  Co.,  51  N.  H.  504. 

1^  See  Butte  &  Boston  Consol.  Mining  Co.  v.  Montana  Ore  Purchasing  Co.,  25 
Mont.  41. 

*°  Gladney  v.  Snyder,  supra. 

1  Attorney-General  v.  Upton,  L.  R.  i  Exch.  224,  230,  231. 

"  Middleton  v.  Crofts,  2  Atk.  661;  Commonwealth  v.  Williams'  Executors,  13  Pa. 
St.  29;  Gilman  v.  Bell,  99  111.  144,  150. 
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cute  powers;  to  wit,  infants^  and  married  women.^  So,  too,  the  instru- 
ment by  which  the  power  is  exercised  need  not  be  such  as  would  pass 
title  to  the  property  if  it  actually  belonged  to  the  appointor.^  The 
donee's  creditors  cannot  seize  upon  the  property,^  nor  compel  him  to 
exercise  the  power  in  their  favor,^  nor  does  it  pass  to  his  assignee  in 
bankruptcy.*  His  wife  gets  no  dower  in  the  property,^  and  when  the 
appointment  is  by  will  the  appointees  take,  not  through  the  donee's 
executors,  but  those  of  the  donor.^'^  To  be  sure  the  donee  may  by  apt 
words  compel  the  property  to  pass  through  his  executors,  but  even 
then  they  take  not  qua  executors  but  as  trustees  for  the  appointee.^^ 

The  second  conception  is  the  popular,  or  layman's  theory.  This 
disregards  technicalities  and  looks  only  to  the  substance  of  the  situa- 
tion. The  donee  may  unconditionally  dispose  of  the  property  to  any- 
body including  himself.  Why  not  treat  him  in  law  as  what  he  is  in 
substance?  Accordingly,  for  purposes  of  taxation,  the  appointee  is 
regarded  as  inheriting  from  the  one  who  executes  the  power, ^^  and  the 
latter's  creditors  may  recover  the  appointed  property  as  though  he  had 
fraudulently  conveyed  away  his  assets. ^^    So,  too,  in  applying  the  rule 

'  In  re  D'Angibari,  15  Ch.  D.  228;  Sheldon  v.  Newton,  3  Oh.  St.  494,  507.  This 
follows  ordinary  agency  principles.  It  is  changed  by  statute  in  some  jurisdictions. 
N.  Y.  CoNSOL.  Laws,  1909,  5013,  §  141;  Wis.  Statutes,  1898,  §  2138;  Mont.  Code, 

1907,  §  4555- 

*  Osgood  V.  Bliss,  141  Mass.  474;  Young  v.  Sheldon,  139  Ali.  444. 

*  Murphy  v.  Deichler,  [1909]  A.  C.  446;  Goods  of  Huber,  [1896]  P.  209.  In  these 
cases  the  donees  of  English  powers  were  domiciled  abroad,  and  were  able  to  execute 
the  powers  by  "wills,"  which,  though  conforming  to  English  requisites,  would  have 
been  refused  probate  at  their  domiciles.  Similarly,  the  law  of  the  donor's  domicile 
decides  whether,  given  a  formally  valid  document,  the  words  shall  be  construed  to 
exercise  the  power.  Sewall  v.  Wilmer,  132  Mass.  131;  Bingham's  Appeal,  64  Pa.  St. 
345;  Cotting  V.  De  Sartiges,  17  R.  I.  668.  Contra,  In  re  D'Este's  Settlement  Trusts, 
[1903]  I  Ch.  898.    See  19  Harv.  L.  Rev.  122,  123. 

^  Cleveland  Nat.  Bank  v.  Morrow,  99  Tenn.  527;   Holmes  v.  Coghill,  12  Ves.  Jr. 
206.     But  see  statutes  cited  in  note  13,  infra. 
'  Oilman  v.  Bell,  supra. 

*  Jones  V.  Clifton,  loi  U.  S.  225. 

^  This  was  long  disputed,  especially  in  the  case  of  powers  appendant  —  see  Co. 
Litt.  216  a-248  a  —  but  seems  settled  at  last.  Ray  v.  Pung,  5  B.  &  Aid.  561;  Moretoa 
V.  Lees,  cited  in  Sugden,  Powers,  8  ed.,  144  n.  See  Maundrell  v.  Maundrell,  7  Ves. 
Jr.  566;  10  Ves.  Jr.  246. 

1"  In  re  Thurston,  32  Ch.  D.  508;  In  re  Davies'  Trusts,  L.  R.  13  Eq.  163.  Cf. 
Chamberlain  v.  Hutchinson,  22  Beav.  444. 

"  In  re  Treasure,  [1900]  2  Ch.  648,  652;  In  re  Dodson,  [1907]  i  Ch.  284.  Contra, 
In  re  Fearnsides,  [1903]  i  Ch.  250.     See  16  Harv.  L.  Rev.  376. 

1^  Attorney-General  v.  Upton,  L.  R.  i  Exch.  224;*Minot  v.  Stevens,  93  N.  E.  973 
(Mass.);  In  re  Kissell's  Estate,  121  N.  Y.  Supp.  1088;  Chanler  v.  Kelsey,  205  U.  S. 
466.  But  the  degrees  of  relationship  are  reckoned  from  the  donor  of  the  power.  Com- 
monwealth V.  Williams'  Executors,  supra;  In  re  Barker,  7  H.  &  N.  109. 

1'  Fleming  v.  Buchanan,  3  De  G.,  M.  &  G.  976;  Clapp  v.  Ingraham,  126  Mass.  200. 
The  analogy  of  a  fraudulent  conveyance  is  not  strictly  accurate,  (i)  The  donee's  own 
property  must  be  exhausted  before  any  of  the  appointed  property  can  be  reached. 
Baintan  v.  Ward,  2  Atk.  172.  See  Fleming  v.  Buchanan,  supra;  White  v.  Mass.  Inst, 
of  Technology,  171  Mass.  84,  96.  (2)  The  appointee  will  lose  his  preference  even 
though  he  is  a  bond  fide  purchaser.  Beyfus  v.  Lawley,  [1903]  A.  C.  411.  Contra, 
Patterson  v.  Lawrence,  83  Ga.  703.  The  doctrine  that  appointed  property  is  assets 
was  disapproved  of  in  Commonwealth  v.  Duflfield,  12  Pa.  St.  277;  and  denied  in 
Humphrey  v.  Campbell,  59  S.  C.  39.  See  Wales  v.  Bowdish,  61  Vt.  23;  Pattersons. 
Lawrence,  supra.  Statutes  in  several  jurisdictions  subject  the  property  to  seizure  by 
creditors  of  the  donee  even  before  appointment.  Ala.  Civil  Code,  1907,  §  3423; 
N.  Y.  CoNSOL.  Laws,  1909,  5015,  §  149;  Wis.  St.,  1898,  §  2108, 
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against  perpetuities,  a  general  power  is  treated  as  practically  identical 
with  ownership.^*  By  dealings  inconsistent  with  the  existence  of  the 
power  a  donee  is  estopped  to  derogate  from  his  own  grant/^  though  a 
guilty  trustee  is  not.^^  And  finally,  a  universal  legacy  of  "all  my  prop- 
erty" will  pass  the  property  subject  to  the  power.^' 

The  conflict  between  the  two  theories  was  neatly  illustrated  recently. 
The  donee  of  an  English  power  was  domiciled  in  Holland.  By  the  laws 
of  Holland  no  person  may  dispose  by  will  of  over  seven-eighths  of  his 
property,  the  devolution  of  the  residue  being  prescribed  by  law.  By  a 
will  executed  in  accordance  with  all  the  formal  requisites  of  both  coun- 
tries, she  left  to  her  husband  ''all  the  property  which  the  law  would  allow 
her  to  dispose  of."  It  was  held  that  the  husband  took  the  entire  prop- 
erty, not  merely  seven-eighths.  Re  Pryce,  130  L.  T.  415  (Eng.,  Ch.  D., 
Feb.  20,  191 1).  Clearly  the  real  question  was  as  to  the  nature  of  her 
relation  to  the  property.  It  is  submitted  that  the  court  rightly  regarded 
it  as  one  of  agency.  The  technical  doctrine  should  be  disregarded  only 
for  strong  equitable  reasons.  On  principle  there  can  be  no  difference 
between  barring  dower  and  barring  statutory  devolution;  nor  between 
allowing  the  appointee  to  take  under  a  will  which  by  the  law  of  the 
donee's  domicile  could  have  passed  none  of  his  property,  arid  allowing 
him  to  take  under  a  will  which  by  the  same  law  could  have  passed  only 
seven-eighths.^^    , 


Obedience  to  Orders  as  Justification  for  Soldier.  —  Under  the 
federal  Constitution,  there  are  three  kinds  of  military  jurisdiction:  mili- 
tary law,  military  government,  and  martial  law.^  "Martial  law  proper 
is  called  into  action  ...  in  times  of  insurrection  or  invasion  within 
districts  or  localities  where  ordinary  law  no  longer  adequately  secures 
public  safety  and  private  rights."  ^  In  some  states  in  times  of  insurrec- 
tion, governors  have  declared  a  state  of  "qualified"  martial  law.^  And 
the  right  so  to  do  has  been  recognized  by  the  United  States  Supreme 
Court.^    Under  martial  law,  the  military  overrides  the  civil  power,  so 


"  A  general  power  is  not  void  although  it  may  be  exercised  at  a  remote  period. 
Bray  v.  Bree,  2  CI.  &  F.  453.  The  remoteness  of  an  appointment  under  a  general 
power  is  reckoned,  not  from  the  date  of  the  creation  of  the  power,  but  from  the  date 
of  its  execution,  Mifflin's  AppeM,  121  Pa.  St.  205;  unless  the  power  is  exercisable  by 
will  only,  Genet  v.  Hunt,  113  N.  Y.  158;  In  re  Powell's  Trusts,  39  L.  J.  Ch.  188. 
Contra,  Rous  v.  Jackson,  L.  R.  29  Ch.  D.  521;  In  re  Flower,  34  Wk.  Rep.  149. 

^  Horner  v.  Swann,  i  Turn.  &  R.  430.    See  West  v.  Berney,  i  Russ.  &  M.  431. 

1^  Wetmore  v.  Porter,  92  N.  Y.  76. 

"  Wills  Act,  I  Vict.  c.  26,  §  27;  Sewall  v.  Wilmer,  supra.  Contra,  Cotting  v.  De 
Sartiges,  supra. 

18  Query:  could  a  statute  at  the  donee's  domicile  affect  his  relation  to  foreign  prop- 
erty under  a  foreign  power? 

^  This  is  the  classification  of  Chase,  C.  J.,  in  Ex  parte  Milligan,  4  Wall.  (U.  S.)  2, 141. 

2  See  Ex  parte  Milligan,  supra,  142. 

'  Commonwealth  ex  rel.  Wadsworth  v.  Shortall,  206  Pa.  St.  165;  Re  Moyer,  35 
Colo.  159. 

*  See  Luther  v.  Borden,  7  How.  (U.  S.)  i,  45.  This  case  arose  in  connection  with 
the  Dorr  Rebellion  in  Rhode  Island.    A  late  federal  case  upholds  the  governor's  proc- 
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that  the  soldier  has  a  very  broad  justification  for  acts  done  in  pursuance  of 
his  duty. 

But  ordinarily  the  military  power  of  the  states  is  at  all  times  subor- 
dinated to  the  civil  power.^  During  a  riot  the  militia  is  called  out  to  aid 
the  civil  authorities,  and  not  to  supersede  them.^  In  other  words  the  mili- 
tia, subject  to  the  civil  power,  acts  merely  as  a  body  of  armed  police. 
The  soldier,  therefore,  while  undertaking  extra  obHgations  under  the 
military  law,  is  still  subject  to  all  his  usual  Uabilities  as  a  citizen.''  If  he 
commits  a  crime,  or  incurs  a  debt,  his  military  character  will  not  protect 
him  in  a  civil  court.  To  what  extent,  then,  if  at  all,  is  the  soldier  pro- 
tected when  acting  in  obedience  to  the  orders  of  his  oflScers?  Obedience 
to  orders  should  not  of  itself  constitute  a  complete  justification.  But  a 
soldier  must  obey  any  legal  order  of  his  superior.  And  though  he  is  not 
bound  to  carry  out  any  illegal  order,  yet  the  discipline  of  the  army  or 
the  miHtia  requires  that  the  private  shall  not  question  his  orders,  but  obey 
promptly.  So  it  has  been  held,  that  the  soldier  is  protected  by  orders 
which  are  not  obviously  illegal  and  unjustifiable.^ 

A  recent  Kentucky  case  attempts  to  define  more  precisely  the  limits 
within  which  soldiers  may  lawfully  act.  Franks  v.  Smith,  134  S.  W.  484 
(Ky.).  The  defendant,  a  militiaman  on  riot  duty,  under  orders  to  arrest 
all  passers-by  carrying  concealed  weapons,  arrested  the  plaintiff  who  had 
a  pistol  in  his  buggy.  The  court  assumes  that  the  defendant  acted  in 
strict  obedience  to  orders,  and  holds  "as  a  matter  of  law  that  the  orders, 
which  a  soldier  is  justifiable  in  executing,  are  confined  to  such  as  a  peace- 
officer  in  the  discharge  of  his  duty  might  execute."  ^  Since  a  peace- 
oflicer  would  not  have  been  justified  in  making  this  arrest,  the  plaintiff 
recovers  in  an  action  for  false  imprisonment.  As  the  function  of  the 
militia  when  called  out  on  riot  duty  in  aid  of  the  civil  authorities,  is  to 
act  as  armed  police,!"  the  case  quite  correctly  defines  a  justifiable  order 
as  one  which  a  peace-officer  might  execute.  And,  of  course,  in  obeying 
such  an  order  the  private  is  protected.^^  If,  however,  the  order  be  illegal,^^ 
should  not  the  soldier  have  a  rather  broader  protection  than  the  principal 
case  suggests?  It  is  necessary  to  the  eflficiency  of  the  militia,  that  appar- 
ently reasonable  orders  be  obeyed.  If  an  illegal  order  appears  reasonable, 
why  does  the  private  obey  it  at  his  peril?  The  principal  case  suggests 
that  if  a  soldier  is  not  liable  when  obedient  to  an  illegal  though  seemingly 
reasonable  order,  "  any  private  citizen  may  at  any  time  and  under  any  cir- 
cumstances be  deprived  of  his  liberty  and  left  without  redress."  ^^    But 

lamation  of  martial  law  in  the  Colorado  case  in  note  3,  supra.  Moyer  v.  Peabody, 
148  Fed.  870. 

*  This  is  a  common  provision  in  the  bill  of  rights  of  the  state  constitutions,  of  which 
§  22,  Ky.  Bill  of  Rights  is  typical.     See  Ky.  St.,  §  2673  (Russell's  St.,  §  4696). 

^  Ela  V.  Smith,  5  Gray  (Mass.)  121;  State  v.  Coit,  8  Oh.  Dec.  62. 

^  See  State  v.  Sparks,  27  Tex.  627,  632. 

8  United  States  v.  Clark,  31  Fed.  710.    See  Riggs  v.  State,  3  Coldw.  (Tenn.)  85. 

9  Franks  v.  Smith,  134  S.  W.  484,  492  (Ky.). 
^^  See  cases  in  note  6,  supra. 

"  Teagarden  v.  Graham,  31  Ind.  422. 

12  Louisiana  has  a  statute  typical  of  those  which  exist  in  several  states,  providing 
that  members  of  the  militia  shall  not  be  liable  civilly  or  criminally  for  acts  done  while 
in  active  service.  This  gives  protection  even  under  an  illegal  order.  La.  Act,  No.  181, 
p.  371  of  1904,  §  21. 

"  See  Franks  :;.  Smith,  134  S.  W.  484,  490  (Ky.).  ' 
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it  is  submitted  that  this  argument  overlooks  both  that  to  afford  a  justifi- 
cation the  command  must  seem  proper,  and  that,  whatever  may  be  the 
defense  of  the  private,  the  injured  citizen  still  has  his  remedy  against 
the  officer  who  issued  the  illegal  order.^^ 


De  Facto  Officers.  —  The  de  facto  doctrine  is  based  on  the  para- 
mount necessity  of  protecting  the  public.^  With  regard  to  the  public  the 
acts  of  a  de  facto  officer  are  as  valid  as  those  of  a  de  jure  officer.  To  force 
outsiders  to  deal  with  the  former  at  their  peril  or  to  try  his  title  to  office 
on  every  occasion  would  be  grossly  unfair  and  thoroughly  impracticable. 
Such  considerations  have  led  the  courts  to  extend  the  older  and  more 
technical  definition  ^  oi  a,  de  facto  officer  to  include  any  one  who  without 
legal  authority  is  performing  the  duties  of  an  office,  and  ''has  the  repu- 
tation of  being  the  officer  he  assumes  to  be."  ^  The  pubUc  is  also  more 
fully  protected  if  such  an  officer  is  held  to  strict  accountabihty.  His 
defective  title,  therefore,  does  not  release  him  from  Uabihty  for  such 
acts  as  would  be  torts  or  crimes,  if  done  by  the  de  jure  officer.'* 

Although  he  might  thus  incur  many  burdens,  the  common  law  gave 
him  no  corresponding  benefits.  For  he  could  not  deny  that  he  was  not 
in  fact  an  "officer."  In  this  matter  the  common  law  was  rigid  but  per- 
fectly consistent.  A  public  office  was  a  delegation  of  certain  sovereign 
powers  ^  and  was  treated  in  a  way  analogous  to  a  grant  of  land.^  The 
holder  was  said  to  be  "seised  of  his  office."  If  he  was  removed,  his  office 
still  continued.''  If  a  salary  was  annexed,  it  was  an  office  "coupled  with 
an  interest."  ^  Under  such  a  view,  the  de  facto  holder  was  no  better  than 
a  disseisor,  and  it  followed  logically  that  he  was  not  entitled  to  any 
salary,^  or  if  it  had,  in  fact,  been  paid,  it  could  be  recovered  from  him 
by  the  de  jure  officer.^°    Such  is  the  prevailing  law  at  the  present  time. 

But  there  has  been  a  certain  tendency  to  treat  offices,  and  particularly 
the  minor  ones,  as  analogous  to  contracts  of  employment.^^  Certain 
courts  have  felt  that  as  an  officer  is  a  servant  of  the  people,  his  salary 
ought  to  depend  upon  the  services  he  has  rendered  them.^^  Such  con- 
siderations have  caused  them  to  relax  the  older  common-law  rule  and 
permit  the  de  facto  officer  to  recover  the  salary  of  the  office  where  there 

"  The  subject  of  this  note  under  the  English  law  is  discussed  in  Dicey,  The  Law  of 
THE  Constitution,  7  ed.,  Ch.  VIII  and  IX. 

^  The  leading  American  case  on  this  subject  is  State  v.  Carroll,  38  Conn.  449.  For 
a  full  treatment  of  this  whole  subject,  see  Constantineau,  The  De  Facto  Doctrine. 

2  The  older  view  required  "color  of  an  election."  Carleton  v.  People,  10  Mich. 
250. 

3  Lord  Ellenborough  in  King  v.  Village  of  Bedford  Level,  6  East  356. 

*  Diggs  V.  State,  49  Ala.  311. 

*  United  States  v.  Germaine,  99  U.  S.  508. 

*  2  Bl.  Coram.  36. 

^  Thus,  if  an  officer  was  removed  for  cause  he  was  ineligible  for  reelection  until 
the  complete  term  of  his  old  office  had  expired.    State  v.  Rose,  74  Kan.  262. 

8  State  V.  Stanley,  66  N.  C.  59. 

9  Dolan  V.  New  York,  68  N.  Y.  274. 

"  Coughlin  V.  McElroy,  74  Conn.  397.    See  15  Haev.  L.  Rev.  675. 
"  Erwin  v.  Jersey  City,  60  N.  J.  L.  141. 
^  Stuhr  V.  Curran,  44'N.  J.  L.  181. 
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was  no  de  jure  claimant,^^  Peterson  v.  Benson,  112  Pac.  801  (Utah). 
Some  have  gone  further  and  have  allowed  him  to  set  off  such  expenses 
as  he  had  incurred  against  the  claim  of  the  dejure  officer.^*  Beyond  this, 
few  courts  have  ventured. 

These  cases  give  relief  upon  essentially  equitable  grounds.  If  the 
doctrine  of  unjust  enrichment  is  thus  invoked,  ought  it  not  to  be  con- 
sistently applied?  Ought  not  the  recovery  in  the  first  class  of  cases 
and  the  extent  of  the  set-off  in  the  second  to  be  limited  to  the  amount 
that  the  state  has  been  enriched  or  the  de  jure  officer  benefited  ?  Then 
the  true  conception  of  an  "office"  will  be  left  intact.  The  salary  would 
still  be  a  part  of  the  office  and  both  would  belong  to  the  dejure  officer.^^ 
For  he  only  is  an  "ofl&cer"  to  whom  the  sovereign  power  has  delegated 
sovereign  functions. 


Constitutionality  of  Common  Provisions  in  Primary  Election 
Acts.  —  Primary  election  laws  owe  their  creation  to  the  corruption, 
abuse,  and  complex  methods  of  the  political  caucus  or  convention  of  the 
past  century.^  They  aim  to  simplify  the  difficulties  of  nomination  for 
pubHc  office  and  enable  the  individual  voter  to  exert  the  influence  he 
deserves.^  Legislative  interference  with  political  parties  is  justified  on 
the  basis  of  securing  a  free  expression  of  the  will  of  individual  citizens 
by  such  reasonable  regulation,^  or  on  the  ground  that  the  plenary  power 
of  the  legislature  thus  comes  into  play,  since  political  parties  are  not 
mentioned  in  the  Constitution,^  or  that  the  legislature  having  granted 
the  privilege  of  the  Australian  ballot  may  condition  its  use.^  These 
laws  frequently  stipulate  that  a  party  wishing  to  use  the  primary  system 
must  have  polled  a  certain  percentage  of  the  general  vote,^  or  in  its 
primary  must  have  polled  a  certain  percentage  of  its  own  vote  for  a 
particular  office  at  the  last  election.''  Thus  a  recent  Wisconsin  case. 
State  ex  rel.  McGrael  v.  Phelps,  128  N.  W.  1041,  holds  a  statute  requiring 
that  the  aggregate  number  of  votes  cast  for  all  candidates  at  the  primary 
must  equal  twenty  per  cent  of  the  party  vote  for  governor  at  the  pre- 
ceding election  constitutional,  while  a  North  Dakota  case.  State  ex  rel. 
Dorval  v.  Hamilton,  129  N.  W.  916,  reaches  an  opposite  result  where 

"  Behan  v.  Davis,  3  Ariz.  399.  The  de  facto  officer  may,  however,  sue  for  his  salary 
in  several  states  even  when  there  is  a  de  jure  officer.  Brinkerhoff  v.  Jersey  City,  64 
N.  J.  L.  225;  Gorman  v.  Boise  County  Commissioners,  i  Idaho  655;  Henderson  v. 
Glynn,  2  Colo.  App.  303;   Reynolds  v.  McWilliams,  49  Ala.  552. 

i'*  Bier  7).  Gorrell,  30  W.  Va.  95;  Henderson  v.  Koenig,  192  Mo.  690;  Mayfield  5. 
Moore,  53  111.  428.     See  23  Harv.  L.  Rev.  571. 

i»  Nichols  V.  MacLean,  loi  N.  Y.  526.  The  de  jure  officer  can  recover  the  salary 
even  if  he  has  been  working  elsewhere.  BuUis  v.  The  City  of  Chicago,  235  111.  472. 
But  see  Farrell  v.  City  of  Bridgeport,  45  Corm.  191. 

1  See  2  Bryce,  The  American  Commonwealth,  3  ed.,  98,  101-102. 

2  See  Meyer,  Nominating  Systems,  part  II,  ch.  I.  For  an  excellent  article  on 
recent  primary  legislation,  see  5  III.  L.  Rev.  203. 

^  Ladd  V.  Holmes,  40  Or.  167. 

*  See  Kenneweg  v.  County  Comm.  of  Allegany  County,  102  Md.  119. 

*  Commonwealth  v.  Rogers,  181  Mass.  184. 

8  Minn.  Revised  Laws,  1905,  ch.  VI,  §  182. 

"  Wis.  Laws  of  1909,  ch.  477.    See  Cal.  Laws  of  1909,  ch.  405. 
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the  percentage  was  thirty  per  cent  of  the  last  party  vote  for  secretary 
of  state. 

Election  laws  confining  the  advantages  of  the  Australian  ballot  and 
methods  of  nomination  by  convention  to  parties  polling  a  certain  per- 
centage of  the  vote  have  been  generally  upheld,^  the  object  of  such  re- 
strictions being  to  keep  the  officially  printed  ballot  within  convenient 
bounds,  and  to  prevent  confusion  in  voting.  The  similar  provision  of 
the  primary  laws,  however,  is  designed  to  check  the  members  of  one  party 
from  taking  part  in  the  nominations  of  another,  to  prevent  the  acci- 
dental nomination  of  a  non-representative  candidate,  to  determine  what 
shall  constitute  the  act  of  a  party,  and  to  stimulate  the  elective  fran- 
chise at  the  primaries.  Such  provisions  have  been  attacked  on  various 
grounds  as  contravening  the  state  constitutions,^  but  have  been  upheld 
by  several  courts.^°  It  is  contended  that  this  interference  is  an  unjust 
and  unreasonable  discrimination  against  the  smaller  parties,  that  the 
legislature  has  no  power  of  regulation  over  poUtical  organizations,  and 
that  voters  are  thus  deprived  of  the  right  of  selection  of  candidates 
which  is  an  incident  to  the  right  of  suffrage.^^  True,  several  parties 
might  conspire  by  combination  to  deprive  another  of  its  access  to  the 
primaries  by  agreeing  to  vote  for  its  candidate  for  the  office  fixed  as  a 
criterion,  but  it  is  submitted  that  the  prevention  of  this  is  within  the 
domain  of  the  legislature  rather  than  the  judiciary.  In  the  absence  of 
constitutional  provision  such  as  allowing  citizens  to  convene,^  it  is  diffi- 
cult to  detect  why  a  legislative  body  has  not  the  power  to  declare  that 
organizations  having  a  certain  number  of  votes  shall  enjoy  certain  privi- 
leges just  as  much  as  that  an  individual  receiving  the  greatest  number 
of  votes  shall  occupy  a  public  office.  Nor  is  it  for  the  court  to  pass  upon 
the  reasonableness  or  stability  of  acts  of  the  legislature.  Since  parties 
unable  to  fulfil  the  requisites  of  the  primary  laws  are  not  usually  de- 
prived of  their  existence  thereby,  but  still  have  the  alternative  of  nomi- 
nation by  petition,^^  it  would  seem  that  the  North  Dakota  court  might 
better  have  considered  the  statute  of  that  state  in  the  light  of  its  dis- 
criminating provision,  that  unless  the  required  percentage  be  obtained 
"wo  nomination  shall  be  made  in  that  party  for  such  office."  ^^  For  if 
this  clause  is  literally  construed  it  might  well  be  held  to  impair  the  right 
of  suffrage  as  provided  for  by  the  state  constitution. 

*  De  Walt  V.  Bartley,  146  Pa.  St.  529;  People  ex  rel.  Dickerson  v.  Williamson,  185 
111.  106.     See  21  Harv.  L.  Rev.  622. 

8  The  North  Dakota  Constitution  offers  a  tjT>icaI  example  of  the  grounds  of  attack : 
§  II,  "All  laws  of  a  general  natiure  shall  have  a  uniform  operation; "  §  20,  "No  citizen 
or  class  of  citizens  shall  be  granted  privileges  or  immunities  which  upon  the  same 
terms  shall  not  be  granted  to  all  citizens." 

1"  State  ex  rel.  Fitz  v.  Jensen,  86  Minn.  19;  State  ex  rel.  Adair  v.  Drexel,  74  Neb. 
776;  Katz  V.  Fitzgerald,  152  Cal.  433;  Ladd  v.  Holmes,  supra. 

^1  See  Merriam,  Primary  Elections,  ch.  VI. 

^  See  Britton  v.  Board  of  Election  Comm.,  129  Cal.  337. 

^*  State  ex  rel.  Fitz  v.  Jensen,  supra;  State  ex  rel.  Adair  v.  Drexel,  supra;  Ladd  v. 
Holmes,  supra. 

"  "If  the  total  vote  cast  for  any  party  candidate  or  candidates  for  any  oflBce  for 
which  nominations  are  herein  provided  for  shall  equal  less  than  thirty  per  cent  of  the 
total  number  of  votes  cast  for  Secretary  of  State  of  the  political  party  he  or  they 
represented  at  the  last  general  election,  no  nomination  shall  be  made  in  that  party 
for  such  office.  .  .  ."    North  Dakota  Laws  of  1907,  ch.  109,  §  12. 
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Seizure  of  Incriminating  Evidence  at  Time  of  Prisoner's  Ar- 
rest. —  In  a  recent  federal  case,  the  prosecution  was  ordered  to  return 
to  the  prisoner  before  trial  certain  incriminating  books  and  papers  that 
had  been  seized  without  a  warrant  at  the  time  of  the  prisoner's  arrest 
on  the  ground  that  the  seizure  was  unreasonable  under  the  Fourth 
Amendment  ^  to  the  federal  Constitution.  United  States  v.  Mills, 
185  Fed.  318  (Circ.  Ct.  S.  D.  N.  Y.).^  This  decision  was  frankly 
based  on  a  dictum  of  the  United  States  Supreme  Court,^  in  which 
it  was  broadly  laid  down  that  any  search  and  seizure  is  unreasonable 
that  obtains  evidence  incriminating  the  person  whose  premises  are 
searched.  The  reasoning  by  which  this  conclusion  was  reached  was, 
that  since  a  search  and  seizure  by  which  incriminating  evidence  is  ob- 
tained is  contrary  to  the  Fifth  Amendment,^  such  a  seizure  is  conclu- 
sively unreasonable.  But  it  must  be  denied  that  a  person  is  "compelled 
to  be  a  witness  against  himself"  when  incriminating  evidence  is  simply 
seized  from  him,  and  no  testimonial  word  or  act  on  his  own  part  is  re- 
quired.^ The  two  Amendments  have  different  origins,^  and  should  not 
be  confused. 

The  conception  that  it  is  unreasonable  to  seize  from  a  person  and 
offer  in  evidence  against  him  things  that  he  could  not  be  compelled  to 
produce  under  a  subpcena  duces  tecum  ^  is  often  a  useful  test  of  unreason- 
ableness.^ How  far  this  rule  can  be  followed,  however,  is  doubtful.^  It 
seems  hardly  the  conclusive  test  that  the  language  of  the  Supreme 
Court  assumes  it  to  be.  For  since  the  Fifth  Amendment  is  not  violated 
by  a  search  or  seizure  to  obtain  incriminating  evidence,  and  since  the 
Fourth  Amendment  prohibits  only  unreasonable  searches  and  seizures, 
it  would  seem  that  there  may  be  instances  where  a  search  and  seizure 
is  reasonable  and  proper,  and  hence  constitutional  even  though  in- 
criminating evidence  is  thereby  obtained. 

It  must  be  remembered  that  the  Fourth  Amendment  is  properly  noth- 
ing more  than  a  constitutional  pronouncement  of  a  common  law  rule,^" 

1  The  Fourth  Amendment  provides:  "The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  supported  by- 
Oath  or  affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized." 

2  Contra,  United  States  v.  Wilson,  163  Fed.  338. 

'  Boyd  V.  United  States,  116  U.  S.  616.  The  decision  simply  was  that  papers  pro- 
duced by  the  defendant  under  a  statutory  order  of  court  were  improperly  admitted 
in  evidence  over  the  defendant's  objection,  since  it  infringed  the  privilege  against 
self-incrimination. 

^  The  Fifth  Amendment  provides,  inter  alia :  "Nor  shall  [any  person]  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself." 

*  Adams  v.  New  York,  192  U.  S.  585.  See  3  Wigmore,  Evidence,  §§  2263,  2264. 
The  result  of  this  questionable  reasoning  in  the  Boyd  case  has  been  the  following  de- 
cisions: United  States  v.  Wong  Quong  Wong,  94  Fed.  832;  State  v.  Slamon,  73  Vt. 
212;  State  V.  Sheridan,  121  la.  164. 

«  See  3  Wigmore,  Evidence,  §  2250  et  seq.  For  the  historical  causes  of  the  Fourth 
Amendment,  see  Cooley,  Const.  Lim.,  7  ed.,  424  et  seq. 

''  "  But  in  a  criminal  or  penal  cause,  the  defendant  is  never  forced  to  produce  any 
evidence,  though  he  should  hold  it  in  his  hands  in  court."  Lord  Mansfield  in  Roe  v. 
Harvey,  4  Burr.  2484,  2489. 

8  See  Entick  v.  Carrington,  19  Howell's  State  Trials,  1030,  1073. 

'  See  Cooley,  Const.  Lim.,  7  ed.,  432. 
^°  See  Story,  Constitutional  Law,  4  ed.,  §  1902. 


662  HARVARD  LAW  REVIEW. 

well  recognized  in  England  before  the  adoption  of  the  Amendment," 
and  incorporated  in  the  constitutions  of  the  various  states.^^  So,  the 
judicial  determination  in  those  jurisdictions  of  what  is  reasonable  is 
professedly  a  declaration  of  the  same  law  that  is  embodied  in  the  federal 
Amendment.  Certain  exceptions  to  the  broad  language  of  the  Supreme 
Court  are  well  recognized.  In  the  collection  of  taxes, ^^  the  regulation  of 
certain  businesses,^*  the  recovery  of  stolen  goods,^^  and  the  confiscation 
of  illegal  property  ^^  a  search  and  seizure  has  been  held  reasonable  though 
productive  of  incriminating  evidence.^^ 

And  the  principal  case  affords  another  example  of  a  search  and  seizure 
for  the  purpose  of  punishing  crime  which  has  never  been  considered  as 
transgressing  the  bounds  of  reasonableness.^^  For  it  has  been  recognized 
that  when  a  person  charged  with  a  crime  is  arrested  by  a  proper  warrant,^' 
it  is  reasonable  to  seize  without  a  warrant  property  and  papers  found 
in  his  possession  at  the  time  of  the  arrest,  for  the  very  purpose  of  using 
them  as  evidence  against  him.^''  This  does  not  seem  to  be  a  confiscatory 
right,  but  rather  one  ''derived  from  the  interest  which  the  state  has 
in  a  person  guilty  of  a  crime  being  brought  to  justice,  and  in  a  prosecu- 
tion once  commenced  being  determined  in  due  course  of  law."  ^  The 
seizure  must  be  simultaneous  with  and  growing  naturally  out  of  the 
arrest,  but  the  fact  that  no  search  warrant  is  issued  seems  immaterial.^ 
If,  therefore,  the  dictum  of  the  Supreme  Court  is  not  read  with  reference 
to  its  particular  circumstances,  the  language  may  prove,  as  shown  by 
the  principal  case,  a  misleading  test  of  reasonableness. 


The  "Net  Valtje"  of  a  Life  Insurance  Contract.  — On  the  av- 
erage, twelve  out  of  every  thirteen  life  insurance  policies  are  surrendered 
or  forfeited  for  the  non-payment  of  premiums.^     In  ca,se  of  forfeiture 

"  See  Entick.1;.  Carrington,  supra;  Money  v.  Leach,  3  Burr.  1742. 

^  The  Fourth  Amendment  is  probably  not  a  Hmitation  on  the  power  of  the  states. 
Barron  ti.  City  of  Baltimore,  7  Pet.  (U.  S.)  243.  See  Cooley,  Const.  Lim.,  6  ed.,  29. 
But  see  Consolidated  Rendering  Co.  :;.  Vermont,  207  U.  S.  541,  553. 

"  Stockwell  V.  United  States,  3  Cliff.  (U.  S.)  284. 

"  Joseph  V.  Levin,  128  Mo.  588  (pawnbrokers'  books  open  to  inspection). 

15  Houghton  V.  Bachman,  47  Barb.  (N.  Y.)  388. 

1^  State  ex  rel.  Milwaukee  v.  Newman,  96  Wis.  258  (gambling  apparatus).  See 
Glennon  v.  Britton,  155  111.  232,  245.  This  class  of  cases  seems  to  be  recdgnized  in 
Boyd  V.  United  States,  supra,  623,  624. 

1^  See  Spalding  v.  Preston,  21  Vt.  9;  State  v.  Robbins,  124  Ind.  308. 

1^  See  Adams  v.  New  York,  192  U.  S.  585,  598. 

1^  An  arrest  without  a  warrant  may  be  reasonable,  as,  where  the  prisoner  was  com- 
mitting or  had  freshly  committed  a  crime.    North  v.  People,  139  111.  81. 

^°  Rex  V.  Barnett,  3  C.  &  P.  600;  Commonwealth  v.  Dana,  2  Met.  (Mass.)  329  (books 
of  seller  of  lottery  tickets);  Smith  v.  Jerome,  47  N.  Y.  Misc.  22. 

21  Dillon  V.  O'Brien,  16  Cox  C.  C.  245,  249.    See  Holker  v.  Hennessey,  141  Mo.  527, 

539-541- 

^  Since  the  papers  to  be  seized  are  sufficiently  designated,  namely,  incriminating 
evidence  found  in  the  prisoner's  possession  at  the  time  of  the  arrest,  there  is  no  neces- 
sity for  a  search  warrant.  See  cases  in  notes  20  and  21.  A  search  warrant  would  not 
have  made  the  search  in  the  principal  case  any  more  reasonable  under  the  language 
of  Boyd  V.  United  States,  supra. 

1  This  average  is  based  on  1,525,302  policies  in  the  Mutual,  Metropolitan  and 
Prudential  Insurance  Companies.    See  Beandeis,  Lite  Insurance,  14. 
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the  insured  loses  the  net  value  of  his  policy.  Practically  all  policies 
contain  such  a  forfeiture  clause,  and  if  the  premium  is  not  paid  when 
due,  the  policy  is  void.^  This  stipulation  is  held  to  be  a  valid  condition 
subsequent  ^  and  not  a  mere  penalty.'*  To  relieve  the  policy  holders 
against  such  forfeitures,  two  types  of  statutes  have  been  devised.  The 
first  has  been  widely  adopted,  and  merely  declares  that  no  policy  shall 
be  forfeited  unless  the  insured  has  been  given  a  written  notice  that  his 
premium  is  due.^  The  other  is  more  radical  and  has  been  adopted  in 
only  a  few  states.^  Statutes  of  the  latter  type  emphatically  declare 
that  policies  shall  not  be  forfeited  for  the  non-payment  of  premiums 
under  any  circumstances,  and  provide  that  three-fourths  of  the  net 
value  of  the  policy  at  the  time  of  default  shall  be  used  to  purchase  tem- 
porary insurance.^  These  statutes  have  been  held  to  be  mandatory  ^ 
and  cannot  be  waived  by  the  parties. 

The  operation  of  these  statutes  is  explained  by  a  recent  Missouri 
case.  Rose  v.  Franklin  Life  Ins.  Co.,  132  S.  W.  613  (Mo.).  It  points 
out  that  the  average  policy  has  a  level  premium  which  remains  the  same 
from  year  to  year  while  the  risk  of  death  steadily  increases.  In  the 
early  years  of  such  policies  when  the  losses  are  small  the  premiums  are 
larger  than  the  actual  cost  of  insurance  and  a  reserve  is  built  up  to 
meet  the  greater  losses  in  the  future.  From  this  it  is  argued  that  if  a  ■ 
loss  will  not  accrue  on  a  particular  policy  then  a  proportionate  part  of 
the  reserve  ought  to  be  returned  to  the  policy-holder.  But  while  it  is 
unquestionably  true  that  this  reserve  should  equal  the  aggregate  net 
values  of  the  outstanding  policies,  at  least  three  reasons  can  be  shown 
why  each  policy  is  not  entitled  to  its  exact  pro  ratd  share.  The  risks  on 
some  policies  have  increased  more  than  on  others.  Again,  to  allow 
healthy  policy-holders  to  retire  and  take  a  numerical  proportion  of  the 
reserve  with  them  would  be  to  start  an  "adverse  mortality  selection" 
against  those  remaining.  And  again,  in  certain  cases  premiums  are 
based  on  the  supposition  that  a  certain  number  of  policies  will  lapse. 

While  these  statutes  are  thus  not  justified  on  the  theory  that  the  in- 
surer has  a  fund  which  rightfully  belongs  to  the  insured,  they  find 
ample  justification  in  accomplishing  one  of  the  main  purposes  for  which 
they  were  passed.  For  they  have  effectively  eliminated  "deferred 
dividend  policies"  ^  with  their  accompanying  abuses.  The  theory  of 
such  policies  was  to  form  a  blind  pool  where  all  policies  that  lapsed 
were  to  be  forfeited,  while  at  the  end  of  a  certain  number  of  years  those 

2  Phoenix  Life  Assur.  Co.  v.  Sheridan,  8  H.  L.  Cas.  745. 
'  New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24. 

*  St.  Louis  Mut.  Life  Ins.  Co.  v.  Grigsby,  10  Bush  (Ky.)  310. 

^  In  England  the  Industrial  Assurance  Companies  Act,  1896,  §  16  applies  the 
rule  to  industrial  companies.  In  Canada,  60  Vict.  c.  36,  §  148  gives  the  insured  thirty 
days'  grace  in  which  to  pay.  In  the  United  States  sixteen  states  have  required  that 
there  shall  be  no  forfeiture  without  a  notice.    See  Richards,  Insurance,  705. 

*  Massachusetts  passed  the  original  statute  in  i860.  Mass.  Laws  1861,  c.  186.  Mis- 
souri copied  it  in  1879.  Rev.  St.  Mo.  1879,  §  5983-  New  York,  Colorado,  California, 
Maine,  and  Michigan  have  adopted  similar  ones. 

^  The  Missouri  statute  provides:  "The  net  value  of  the  policy,  when  the  premium 
becomes  due,  and  is  not  paid,  shall  be  computed  upon  the  actuaries'  or  combined  ex- 
perience table  of  mortality  with  four  per  cent  interest,  per  annum." 

*  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389. 
'  See  Brandeis,  Life  Insurance,  20. 
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that  survived  were  to  divide  the  fund  thus  collected.  Though  aimed 
at  these  policies,  these  statutes  were  held  to  apply  to  all  policies  that  had 
a  reserve  and  so  to  cover  the  type  in  the  principal  case.^°  This  policy 
was  a  "preliminary  term  policy,"  on  which  the  premiums  for  the  first 
five  years  were  very  low.  The  plaintiff  contended  that  though  the  pre- 
mium was  low,  the  net  value  was  not  less  and  therefore  had  been 
sufficient  to  buy  temporary  insurance  to  the  insured's  death.  But  the 
court  correctly  held  that  the  amount  of  the  reserve  was  based  entirely 
on  the  actuarial  value;  so  the  policy  had  lapsed. 


The  Liability  of  Foreign  Executors  and  Administrators.  —  The 
general  principle  is  well  settled  that  a  foreign  executor  or  administrator 
is  not  liable  in  his  official  capacity,  even  though  he  consents  to  be  sued.^ 
The  language  of  some  cases  laying  down  this  rule  would  indicate  that  a 
different  one  is  somehow  impossible;  but  it  must  be  evident  there  is  no 
more  difficulty  in  recognizing  foreign  created  rights  against  a  represen- 
tative than  against  any  one  else.  The  underlying  reason  for  the  rule 
appears  to  be  that  each  state,  to  guard  its  own  citizens,  wished  to  admin- 
ister a  decedent's  property  within  its  bounds,  so  refused  to  give  it  to  a 
foreign  representative.^  After  this  refusal  it  felt  bound  by  consistency  to 
decline  to  hold  him.  This  result  is  unnecessary,  for  the  right  to  that 
property  claimed  by  him  and  the  rights  asserted  against  him  are  the 
creations  of  different  laws.  In  refusing  to  allow  a  foreign  representative 
to  take  domestic  property  the  universal  principle  of  the  law  of  the  situs 
determining  the  title  and  custody  is  followed.  In  declining  to  allow  him 
to  be  sued  as  administrator  of  the  property  situated  in  the  jurisdiction 
of  his  appointment,  the  extraordinary  doctrine  is  applied  of  refusing  to 
recognize  and  enforce  foreign  created  liabilities.  There  would  be  no 
danger  of  conflict  between  the  jurisdictions  in  such  an  action,  for  the  law 
of  his  appointment  would  always  determine  the  existence  and  extent  of 
liability.^  And  many  states  do  allow  a  foreign  representative  to  be  sued 
in  cases  where  such  a. result  is  particularly  desirable."*  Thus  when  he  re- 
sides in  the  state  of  suit  or  when  he  there  has  property  of  the  foreign 
estate,  a  suit  against  him  may  be  maintained.^  The  remedy  in  some  of 
these  cases  is  to  hold  the  foreign  representative  as  constructive  trustee, 
but  the  trust  must  be  based  ultimately  on  his  liability  as  administrator. 
To  hold  him  as  executor  de  son  tort  of  the  goods  he  received  in  the  foreign 
jurisdiction  is  unsound,  for  those  goods  he  received  rightfully.  The  ex- 
ceptional circumstances  above  mentioned  are  not  everywhere  essential 
to  suit  against  a  foreign  representative.  By  statute  in  a  few  states  a 
foreign  executor  or  administrator  may  be  sued  like  any  non-resident.® 

"  See  Mutual  Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  853. 

1  Elting  V.  First  National  Bank,  173  111.  368. 

2  See  Story,  Conflict  of  Laws,  §  512. 
'  Hoskins  v.  Sheddon,  70  Ga.  528. 

*  See  Courtney  v.  Pradt,  135  Fed.  818,  823, 

8  Colbert  v.  Daniel,  32  Ala.  314;  Whittaker  v.  Whittaker,  10  Lea  (Tenn.)  93.   Contra, 
Hedenberg  v.  Hedenberg,  46  Conn.  30.    Cf.  Falke  v.  Terry,  32  Colo.  85. 
«  Gen.  Stat.,  Kansas,  §  3078. 
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And  in  at  least  two  more,  practically  the  same  result  has  been  reached 
without  legislative  aid.^ 

Liabilities  assumed  by  an  executor  or  administrator  after  taking  office 
are  primarily  his  personal  obligations.^  Here  the  law  follows  its  usual 
course  in  recognizing  foreign  created  rights  and  obligations  and  allows 
him  to  be  sued  on  them  wherever  found.  ^ 

The  common  remedy  to-day  for  violation  of  duty  by  an  executor  or 
administrator  is  a  proceeding  on  the  administration  bond.  In  a  recent 
case  in  which  the  right  to  sue  on  a  foreign  probate  bond  was  involved,  the 
suit  was  allowed,  but  only  on  the  ground  that  the  misappropriated  prop- 
erty was  in  that  jurisdiction.  Cutrer  v.  State  of  Tennessee  ex  rel.  Leggett, 
54  So.  434  (Miss.).  The  chief  objection  to  such  a  suit  would  be  that  it 
involved  a  determination  by  another  court  than  that  having  charge  of  the 
estate,  whether  there  had  been  a  breach  of  duty.  But  the  foreign  law 
on  this  point  can  be  as  easily  determined  as  on  any  other.^°  And  as  the 
parties  are  evidently  bound  in  their  personal  capacity  it  would  seem  that 
though  there  were  no  such  exceptional  circumstances  as  in  the  principal 
case,  such  a  suit  might  be  maintained  even  under  the  prevailing  law.^^ 


Application  of  Principles  of  Suretyship  to  Bills  and  Notes.  — 
Two  recent  decisions,  indefensible  under  the  strict  law  of  bills  and  notes, 
raise  interesting  questions  as  to  the  appHcabihty  of  certain  principles 
of  suretyship  law.  In  a  Pennsylvania  case  where  a  deed  of  trust  to  a 
third  person  of  all  of  a  company's  property  was  executed  to  secure  the 
anomalous  indorsers  ^  on  a  demand  note  made  by  the  company,  the 
court  held  that,  without  any  prior  demand  on  the  company,  these  in- 
dorsers could  be  charged  on  the  note,  as  they  had  become  the  principal 
debtors.  In  re  Alldred's  Estate  (No.  i),  79  Atl.  141  (Pa.).^  An  indorser's 
liability  is  secondary,  and  can  only  be  fixed  by  proper  notice  of  dis- 
honor.^ But  where  he  is,  or  becomes,  substantially  the  principal  debtor, 
it  seems  fair  that  he  should  no  longer  take  refuge  behind  the  form  of 
his  secondary  liability.^  The  maker  and  indorser  may  be  regarded  as 
having  exchanged  positions;  and  such  an  exchange  of  positions  is  well 
recognized  in  the  law  of  suretyship.^ 

^  Laughlin  &  McManus  d.  Solomon,  180  Pa.  St.  177;  Keiningham  ii.  Keiningham's 
Ex'r,  24  Ky.  L.  Rep.  1330. 

*  Sheperd  v.  Young,  8  Gray  (Mass.),  152. 
'  Johnson  v.  Wallis,  112  N.  Y.  230. 

10  See  Tunstall  v.  Pollard,  11  Leigh  (Va.),  i,  28. 
"  See  Johnson  v.  Jackson,  56  Ga.  326. 

^  The  principal  case  also  holds  that  under  the  Negotiable  Instruments  Law,  ^^  6^ 
and  64  (Pa.  Laws,  1901,  p.  194),  an  anomalous  indorser  is  an  indorser.  Accord,  Bau- 
meister  v.  Kuntz,  53  Fla.  340.  Contra,  Mercantile  Bank  v.  Busby,  120  Tenn.  652.  An 
accommodation  indorser  is  entitled  to  strict  notice.  French's  Executrix  v.  Bank  of 
Columbia,  4  Cranch  (U.  S.),  141. 

2  Accord,  Coddington  v.  Davis,  3  Den.  (N.  Y.)  16;  Barrett  v.  Charleston  Bank,  2 
McMuU.  (S.  C.)  191.  Contra,  Creamer  v.  Perry,  17  Pick.  (Mass.)  332;  Selby's  Admr.  t;. 
Brinkley,  17  S.  W.  479  (Tenn.). 

*  Negotiable  Instruments  Law,  §  66,  cl.  2. 

^  Corney  v.  Da  Costa,  i  Esp.  301;  Bond  v.  Famham,  5  Mass.  170.  See  Brown  v. 
Maffey,  15  East  216,  223;  Denny  v.  Palmer,  5  Ired.  (N.  C.)  610,  625. 

*  Chaplin  v.  Baker,  124  Ind.  385. 
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The  difficulty  lies  in  determining  when  this  "has  taken  place.  Where 
there  is  an  express  contract  between  the  maker  and  indorser  that  the 
latter  will  assume  the  primary  liabihty,  this  result  is  reached.^  So  also 
it  may  be  worked  out  from  all  the  circumstances,  as  where  the  note 
is  made  for  the  accommodation  of  the  payee-indorser/  or  where  he  re- 
ceives a  sum  of  money  for  the  avowed  purpose  of  .taking  up  the  debt.^ 
But  suretyship  law  does  not  go  much  beyond  that  point,  and  to  do  so 
in  the  case  of  an  indorser  would  be  even  more  difficult  than  in  most 
cases  of  suretyship.^  Therefore,  where  the  indorser  receives  property 
from  the  maker,  merely  as  security,  whether  it  be  sufficient  to  cover 
the  amount  of  the  note,^"  or  whether  it  be  all  the  maker's  property,"  it 
cannot  be  said  that  by  that  he  has  undertaken  the  primary  liability.^^ 
He  has  shown  no  intention  to  give  up  his  contract  as  indorser.  More- 
over, he  cannot  have  recourse  to  the  security  in  his  hands  until  he  has 
been  properly  charged.^^  So  the  argument  that  he  will  not  be  harmed 
in  such  a  situation  by  failure  to  receive  proper  notice  of  dishonor  as- 
sumes the  very  point  to  be  proved,  namely,  that  his  liability  has  been 
properly  fixed  so  that  he  can  realize  on  the  security.^*  Yet  many  cases 
in  this  country  have  relaxed  the  rule  requiring  notice  of  dishonor,  some 
presuming  an  assumption  of  primary  liability  from  insufficient  data,^^ 
and  others  apparently  making  no  attempt  to  proceed  on  any  principle.^^ 
But  the  better  authority,  and  certainly  the  correct  principle,  is,  that,  to 
find  an  assumption  of  primary  liability,  something  more  must  be  shown 
than  the  bare  fact  that  the  indorser  received  all  the  maker's  property, 
even  though  sufficient  to  cover  the  note."  So  this  Pennsylvania  case 
would  seem  to  have  gone  very  far,  for  a  transfer  to  a  trustee  ^^  "to  secure 
the  indorser"  would  rather  raise  the  contrary  presumption  that  the 
parties  intended  the  indorser  to  retain  his  secondary  liability.^^ 

8  Marshall  v.  Mitchell,  35  Me.  221.    Contra,  Baker  v.  Birch,  3  Campb.  107. 

^  Brown  v.  Maffey,  supra. 

8  Wright  V.  Andrews,  70  Me.  86. 

»  An  indorser  is  originally  bound  on  a  separate  contract  from  that  of  the  maker, 
whereas  a  surety  is  oftenest  bound  on  the  same  contract  as  the  principal  is.  Converse 
V.  Cook,  25  Hun  (N.  Y.)  44. 

i»  Kramer  v.  Sandford^  4  Watts  &  S.  (Pa.)  328;  Whittier  v.  Collins,  15  R.  I.  44- 
Contra,  Beveling  v.  Ferris,  18  Oh.  170. 

11  Haskell  v.  Boardman,  8  Allen  (Mass.)  38;  Watkins  v.  Crouch  &  Co.,  5  Leigh  (Va.) 
522.  Contra,  State  Bank  v.  Myers,  i  Bailey  (S.  C),  412.  Most  of  the  authorities 
contra  insist  that  the  property  must  also  be  sufficient  to  cover  the  amount  of  the  note. 
Bank  v.  McGuire,  33  Oh.  St.  295;  Woodbury  v.  Crum,  i  Biss.  (U.  S.)  284.  But  this 
distinction  seems  immaterial,  for  in  either  case  it  is  only  security. 

^  Wilson  V.  Senior,  14  Wis.  380.    Contra,  Mead  v.  Small,  2  Me.  207. 

"  Dufour  V.  Morse,  9  La.  333;  Oswego  Bank  v.  Knower,  Hill  &  D.  (N.  Y.)  122. 
And  if  he  pays  before  he  is  properly  charged,  he  has  no  right  to  the  security.  Ros- 
cow  V.  Hardy,  12  East  434. 

"  See  2  Daniels,  Negotiable  Instruments,  §  1134.  Moreover  this  argument  is 
immaterial,  for  the  court  has  no  right  to  remake  the  indorser's  contract.  An  indorser 
with  knowledge  of  the  maker's  insolvency  is  still  entitled  to  demand  and  notice,  though 
he  would  not  be  harmed  if  notice  were  not  given.  Nicholson  v.  Gouthit,  2  H.  Bl.  609; 
Jackson  v.  Richards,  2  Caines  (N.  Y.)  343. 

15  Cf.  Bond  V.  Famham,  supra;  Mechanics  Bank  v.  Griswold,  7  Wend.  (N.  Y.)  165. 

16  Cf.  Hull  V.  Myers,  90  Ga.  674,  678;  Walker  &  Faulkner  v.  Walker,  7  Ark.  542. 
"  Ray  V.  Smith,  17  Wall.  (U.  S.)  411;  Moses  v.  Ela,  43  N.  H.  557. 

18  Denny  v.  Palmer,  supra.    See  2  Daniels,  Negotiable  Instruments,  §  1141- 
13  But  it  has  been  held  that  the  fact  that  the  indorsers  were  directors  of  the  com- 
pany which  made  the  note  disentitled  them  to  notice.    Hull  v.  Myers,  supra. 
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In  a  Texas  case  a  bank,  an  indorsee  in  due  course  of  a  note,  learned 
of  fraud  and  failure  of  consideration  between  the  original  parties.  At 
maturity  it  had  in  its  hands  sufi&cient  deposits  of  the  payee-indorser  to 
cover  the  note.  It  was  not  allowed  to  recover  against  the  maker.  Union 
National  Bank  v.  Menefee,  134  S.  W.  822  (Tex.,  Ct.  Civ.  App.).'^°  Un- 
der these  facts  the  payee-indorser  should  ultimately  pay  the  amount 
of  the  note.  So  here  again  he  may  be  regarded  as  substantially  the 
principal  debtor  with  the  maker  as  surety.  By  suretyship  law,  the 
creditor  must  in  certain  cases  take  some  slight  affirmative  action  against 
the  principal.^^  And  the  better  view  would  seem  to  be  that  where,  as 
in  this  case,  the  creditor  has  merely  to  charge  the  amount  of  the  debt 
against  the  principal  on  its  books,  and  where  such  action  is  of  vital 
importance  to  the  surety,  the  creditor's  failure  to  act  will  discharge  the 
surety.^  The  only  safe  thing  for  the  holder  to  do,  therefore,  is,  upon 
any  suspicion  of  a  defense  between  the  original  parties,  to  assert  at 
maturity  its  lien  over  the  payee's  funds.^ 
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Accretion  —  Applicability  to  Waters  Actually  Non-Navigable.  — 
The  coast  lands  of  the  plaintiff  and  the  defendant  were  divided  by  an  inlet. 
The  maximum  depths  of  its  channel  were  seven  feet  at  high  tide,  and  three 
feet  at  low.  It  shifted  laterally  at  the  rate  of  four  hundred  feet  each  year,  so 
that  it  ran  through  the  defendant's  land;  the  process  being  one  of  erosion  on 
one  side  of  the  inlet  and  deposit  of  sand  on  the  other.  Held,  that  the  plaintiff 
has  no  title  to  the  strip  between  the  former  and  present  channels  of  the  inlet. 
Town  of  Hempstead  v.  Lawrence,  70  N.  Y.  Misc.  52  (Sup.  Ct.). 

Common-law  courts  have  advanced  at  least  seven  distinct  grounds  for  the 
right  of  acquiring  land  by  accretion:  (i)  De  minimis  nan  curat  lex.  See  2  Bl. 
CoMM.  262;  Lovingston  v.  County  of  St.  Clair,  64  111.  56,  59.  But  by  accretion 
minima  become  magnum.  See  Attorney-General  v.  Chambers,  4  De  G.  &  J. 
55,  68.  (2)  It  is  impossible  to  identify  small  additions  to  land  daily.  See 
Foster  v.  Wright,  4  C.  P.  D.  438,  446.  (3)  The  law  disregards  things  of  imper- 
ceptible growth.  See  In  the  Matter  of  the  Hull  &=  Selby  Ry.,  5  M.  &  W.  327,  2,i3- 
(4)  Acquisition  of  title  by  accretion  compensates  for  loss  of  title  by  erosion. 
See  2  Bl.  Comm.  262;  Peuker  v.  Canter,  62  Kan.  363,  372.  (5)  It  is  com- 
pensation for  the  exjjense  of  preventing  erosion.  See  Gifford  v.  Varborough, 
5  Bing.  163,  166.  Contra,  Municipality  No.  2  v.  Orleans  Cotton  Press,  18  La. 
122,  228,  243.  (6)  Changing  a  littoral  into  an  inland  owner  is  inequitable. 
See  Steers  v.  City  of  Brooklyn,  loi  N.  Y.  51,  56;  Lamprey  v.  State,  52  Minn. 
181,  197.  (7)  Otherwise  there  would  be  numberless  unoccupied  littoral  gores. 
See  Gifford  v.  Yarborough,  supra.  Based  upon  any  of  these  grounds,  the  doc- 
trine can  apply  to  waters  actually  non-navigable.    And  decisions  have  so  ap- 

2°  This  doctrine  seems  to  be  law  only  in  Texas.  Van  Winkle  Gin  &  Machinery  Co. 
V.  Bank,  89  Tex.  147.  Contra,  Sloan  v.  Union  Banking  Co.,  67  Pa.  St.  470;  Hoge  v. 
Lansing,  35  N.  Y.  136.    See  Bank  ;;.  Peltz,  176  Pa.  St.  513,  518. 

^  See  I  Brandt,  SuREXYSHn',  §§  487,  494,  495,  498,  501-505. 

22  McDowell  V.  Bank,  i  Har.  (Del.)  369;  Commercial  Nat.  Bank  v.  Henniger,  105 
Pa.  St.  496.  Contra,  Strong  v.  Foster,  17  C.  B.  201:  Voss  v.  German  American  Bank, 
83  111.  599- 

23  See  9  Harv.  L,  Rev.  146. 
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plied  it.  Niehaus  v.  Shepherd,  26  Oh.  St.  40;  Foster  v.  Wright,  supra.  But 
if  in  the  principal  case  the  shifting  of  the  inlet  was  perceptible  moment 
by  moment,  the  decision  is  correct.  Mtdry  v.  Norton,  100  N.  Y.  424.  See 
Bracton,  2.  2.  I. 

Bankruptcy — Jurisdiction  of  Federal  Courts  —  Summary  Proced- 
ure. —  Just  before  the  filing  of  a  petition  in  bankruptcy  the  treasurer  of  the 
bankrupt  corporation  took  money  of  the  corporation  and  left  the  jurisdiction  of 
the  bankruptcy  court.  He  returned  a  year  later.  The  referee  found  that  he  had 
a  part  of  the  money  stiU  in  his  possession,  though  he  denied  this.  Held,  that  the 
bankruptcy  court  may  make  a  summary  order  that  he  turn  over  this  money 
to  the  trustee.    In  re  Meier,  27  Am.  B.  Rep.  272  (C.  C.  A.,  Eighth  Circ). 

The  Bankruptcy  Act  allows  summary  procedure  to  compel  a  bankrupt  to 
turn  over  to  his  trustee  property  in  his  possession.  Bankruptcy  Act  of  1898, 
§  2  (7),  (13).  It  was  a  slight  extension  to  allow  such  procedure  against  an 
agent  of  the  bankrupt.  Mueller  v.  Nugent,  184  U.  S.  i.  See  In  re  Wells,  114 
Fed.  222.  But  the  federal  cases,  following  the  dictum  of  the  Supreme  Court 
in  the  case  cited,  have  gone  to  this  extent:  In  the  case  of  any  fraudulent  con- 
veyance or  preference  the  trustee  may  petition  for  a  summary  order  against  the 
party  benefited.  The  petition  should  allege  that  the  defendant  has  but  a 
colorable  claim.  In  re  Scherber,  131  Fed.  121;  In  re  Michie,  116  Fed.  749.  If 
the  referee  finds  that  the  defendant  has  the  property  in  his  possession  and  has  no 
substantial  claim  to  it,  he  may  order  it  to  be  handed  over.  In  re  Kane,  131  Fed. 
386.  Cf.  In  re  Laplane  Condensed  Milk  Co.,  145  Fed.  1013.  The  present  case 
is  within  this  rule.  But  if  the  defendant  sets  up  a  claim  of  title  to  the  property 
and  supports  it  by  some  evidence,  there  can  be  no  summary  order,  even  though 
the  referee  is  convinced  that  the  claim  is  fraudulent.  Jaquith  v.  Rowley,  188 
U.  S.  620;  Cooney  v.  Collins,  176  Fed.  189.  But  see  In  re  Knickerbocker,  121 
Fed.  1004,  1006.  The  rule  even  so  Umited  is  without  statutory  foimdation,  and 
must  be  regarded  as  judicial  legislation. 

Bankruptcy  —  Partnership  and  Individual  Claims  and  Assets  — 
Entity  Theory.  —  A  partnership  and  the  partners  were  in  bankruptcy.  The 
partnership  estate  proved  against  the  individual  estate  of  a  partner  on  a  note. 
Held,  that  no  dividend  can  be  paid  on  this  claim  till  all  the  individual  creditors 
of  that  partner  have  been  jjaid.  In  re  Telfer,  184  Fed.  224  (C.  C.  A.,  Sixth 
Circ). 

A  partnership  and  the  partners  were  in  bankruptcy.  The  estate  of  a  partner 
proved  against  the  partnership  estate  for  money  lent.  Held,  that  no  dividend 
can  be  paid  on  this  claim  tiU  all  the  creditors  of  the  partnership  have  been  pai^. 
In  re  Effinger,  184  Fed.  728  (Dist.  Ct.,  D.  Ind.). 

These  cases  are  in  accord  with  previous  authority  in  their  construction  of 
the  provisions  of  the  Bankruptcy  Act  regarding  the  administration  of  the 
estates  of  bankrupt  partnerships.  In  re  Rice,  164  Fed.  509.  See  In  re  Denning, 
114  Fed.  219,  221;  In  re  Henderson,  142  Fed.  588,  590.  They  decide  that  §  5/, 
stating  the  old  rule,  giving  partnership  assets  to  partnership  creditors,  individual 
assets  to  individual  creditors,  and  any  surplus  from  either  estate  to  the  cred- 
itors of  the  other,  governs  the  distribution,  and  that  ^  $  S  allowing  the  partner- 
ship and  individual  estates  to  prove  against  each  other,  merely  explains  a 
method  for  distributing  the  surplus.  The  result  is  thus  the  same  as  that  reached 
under  the  Act  of  1867,  which  had  no  section  corresponding  to  §  5  g  of  the 
present  act.  See  Amswick  v.  Bean,  22  Wall.  (U.  S.)  395,  402.  The  Act  of  1898 
adopts  in  a  general  way  the  entity  theory  of  partnership.  Bankruptcy  Act  of 
1898,  §§  I  (19),  50.  See  In  re  Bertenshaw,  157  Fed.  363,  365.  The  federal 
courts  might  have  carried  out  the  theory  more  logically  by  giving  §  5  g  the 
effect  of  making  the  individual  and  partnership  estates  creditors  of  each  other, 
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and  allowing  them  dividends  as  ordinary  creditors  under  §  5/,  and  not  merely 
allowing  them  the  surplus.  But  state  courts  which  affirm  that  a  partnership  is 
an  entity  refuse  to  allow  suits  at  law  between  a  firm  and  its  partners.  Kalama- 
zoo Trust  Co.  V.  Merrill,  159  Mich.  649.  See  Robertson  v.  Corsett,  39  Mich.  777, 
784. 

Bills  and  Notes  —  Defenses  —  Excuse  for  Failure  to  Give  Notice 
OF  Dishonor.  —  The  defendants'  testator,  a  director  of  a  company,  became 
an  anomalous  indorser  on  two  of  the  company's  notes,  payable  on  demand  to 
the  plaintiff.  To  secure  the  anomalous  indorsers  a  deed  of  trust  to  a  third 
person  of  all  the  company's  property  was  executed.  Without  any  prior  de- 
mand on  the  company,  the  plaintiff  sued  the  director's  estate  on  these  notes. 
Held,  that  he  may  recover.  In  re  Alldred's  Estate  (No.  i),  79  Atl.  141  (Pa.). 
See  Notes,  p.  665. 

Bills  and  Notes  —  Doctrine  of  Price  v.  Neal  —  Recovery  of  Pay- 
ment BY  Drawee  on  Forged  Bill.  —  The  plaintiff  bank  paid  a  forged  check 
drawn  on  it,  to  the  defendant,  a  holder  in  due  course.  The  defendant  did  not 
change  his  position.  Held,  that  the  plaintiff  may  recover  the  payment.  Amer- 
ican Express  Co.  v.  State  National  Bank,  113  Pac.  711  (Okl.). 

The  great  weight  of  authority  denies  recovery  in  such  a  case.  Price  v.  Neal, 
3  Burr.  1354;  National  Park  Bank  v.  Ninth  National  Bank,  46  N.  Y.  77.  This 
court  applied  the  doctrine  that  a  recovery  may  be  allowed  of  money  paid  through 
a  mistake  of  fact.  But  that  equitable  doctrine  ought  not  to  apply  unless  some 
reason  exists  for  equitable  interference.  See  4  Harv.  L.  Rev.  279,  299.  Since 
both  parties  here  are  innocent  and  each  has  given  value  on  the  faith  of  the 
signature,  to  allow  recovery  merely  shifts  the  burden  to  a  person  who  has  an 
equal  equity  with  the  plaintiff.  The  rule  of  Price  v.  Neal  follows  accurately 
the  doctrine  of  mistake  of  fact,  and  furthermore  increases  the  security  of  holders 
in  due  course. 

Bills  and  Notes  —  Purchasers  for  Value  without  Notice  —  Knowl- 
edge AT  Time  of  Bringing  Suit  of  Equitable  Defense.  —  A  bank,  the 
holder  in  due  course  of  a  note,  learned  of  fraud  and  failure  of  consideration 
between  the  original  parties.  At  maturity,  it  had  in  its  hands  sufficient  gen- 
eral deposits  of  the  payee-indorser  to  pay  the  note.  But  the  bank  sued  the 
maker.  Held,  that  it  cannot  recover.  Union  National  Bank  v.  Menefee,  134 
S.  W.  822  (Tex.,  Ct.  Civ.  App.).    See  Notes,  p.  665. 

Carriers  —  Discrimination  and  Overcharge  —  Carload  Rates  "  to 
Forwarding  Agents.  —  A  railroad  had  lower  rates  for  carload  lots  than  for 
less  than  carload  lots,  and  made  a  rule  denying  the  advantages  of  this  to  for- 
warding agents  who  had  been  combining  small  shipments  into  carload  lots  and 
shipping  at  the  lower  rate.  The  Interstate  Commerce  Commission  decided 
that  this  rule  was  unjust  and  discriminatory.  Held,  that  its  decision  is  correct. 
Interstate  Commerce  Commission  v.  Delaware,  Lackawanna  6*  Western  R.  Co., 
31  Sup.  Ct.  Rep.  392. 

The  Supreme  Court  rests  its  decision  on  the  ground  that  a  common  carrier 
has  no  right  to  make  the  ownership  of  goods  the  criterion  by  which  its  charge 
for  carriage  shall  be  measured.  This  is  a  necessary  coroUary  of  the  rule  that 
rates  must  depend  upon  the  cost  of  service,  and  is  in  itself  unanswerable.  But  it 
leaves  a  serious  part  of  the  problem  untouched.  If  forwarding  agents  can  be 
regarded  as  dealers  in  transportation  they  are  competitors  of  the  railroads,  and 
it  would  seem  unfair  that  they  should  take  advantage  of  the  railroads'  car- 
load rates  to  gain  for  themselves  their  less  than  carload  business.  Johnson  v. 
Dominion  Express  Co.,  28  Ont.  203;  Lindqtdsi  v.  Grand  Trunk  Western  Ry. 


6/0  HARVARD  LAW  REVIEW. 

Co.,  121  Fed.  915.  See  California  Commercial  Association  v.  Wells,  Fargo  &•  Co., 
14  Interst.  C.  Rep.  422,  434;  Export  Shipping  Co.  v.  Wabash  R.  Co.,  14  Interst. 
C.  Rep.  437,  440.  It  is  submitted,  however,  that  the  forwarding  agents'  real 
function  is  the  collection  and  distribution  of  small  shipments.  For  that  they 
deserve  compensation,  and  in  that  they  are  taking  no  unfair  advantage  of  the 
railroads  when  they  apply  for  carriage  as  members  of  the  great  body  of  shippers 
who  must  be  served  at  reasonable  and  non-discriminatory  rates. 

Choses  in  Action  —  What  May  Be  Assigned  —  Assignment  of  Tort 
Action.  —  The  plaintiff  in  an  action  for  assault  assigned  the  moneys  which 
he  might  recover  to  a  third  person  for  a  valuable  consideration.  The  moneys 
recovered  were  attached  at  the  suit  of  creditors  of  the  assignor  by  garnish- 
ment. Held,  that  the  assignee  of  the  moneys  obtained  no  rights  by  the  assign- 
ment. Webber  v.  Gaffin,  9  East.  L.  Rep.  277  (Nova  Scotia,  Sup.  Ct.,  Jan.  7, 
1911). 

The  general  statement  of  the  law  is  that  only  those  rights  of  action  which 
survive  the  person  may  be  effectively  assigned.  See  Zabriskie  v.  Smith,  13 
N.  Y.  322;  3  PoMEROY,  Equity  Jurisprudence,  §  1275.  At  common  law, 
aU  actions  arising  ex  delicto,  and  some  ex  contractu,  notably  for  breach  of  prom- 
ise of  marriage,  died  with  the  party  injured.  Chamberlain  v.  Williamson,  2 
M.  &  S.  408.  See  Williams,  Executors,  10  ed.,  606.  By  the  statute  4  Edw. 
III.,  c.  7,  it  was  enacted  that  an  executor  might  sue  for  injuries  to  the  per- 
sonal property  of  the  deceased.  So,  in  accordance  with  the  principle  above 
stated,  an  assignment  of  a  right  to  sue  in  trespass  or  trover  is  valid.  North 
V.  Turner,  9  Serg.  &  R.  (Pa.)  244;  Jordan  v.  Gillen,  44  N.  H.  424.  For  the  same 
reason,  a  right  of  action  based  on  a  wrong  to  the  person  could  not  be  assigned. 
Pulver  V.  Harris,  52  N.  Y.  73  (assault);  Hunt  v.  Conrad^  47  Minn.  557  (false 
imprisonment).  Cf.  Hoivard  v.  Crowther,  8  M.  &  W.  601  (seduction).  A 
judgment  obtained  in  a  tort  action  is  assignable  on  the  theory  that  the  claim 
has  become  a  debt.  Williams  v.  West  Chicago  St.  Ry.,  199  111.  57.  Modern 
statutes  have  effected  a  great  relaxation  in  the  law.  In  England  the  Judica- 
ture Act  (1873),  §  25  (6),  makes  all  choses  in  action  assignable.  But  see  May 
V.  Lane,  64  L.  J.  Q.  B.  236.  The  same  resxilt  has  been  attained  in  this  coun- 
try by  enactments  providing  for  the  survival  of  personal  actions.  Gray  v. 
McCallister,  50  la.  497  (mahcious  prosecution);  Stewart  v.  Lee,  70  N.  H.  181 
(breach  of  promise  of  marriage). 

Constitutional  Law  —  Due  Process  of  Law  —  New  York  Workmen's 
Compensation  Act.  ^-  A  New  York  statute  provided  that  for  all  personal 
injuries  sustained  by  workmen  in  eight  dangerous  employments,  the  em- 
ployer should  be  liable  for  compensation,  unless  the  injury  be  "caused  in 
whole  or  in  part  by  the  serious  and  wiUful  misconduct  of  the  workman."  The 
statute  fixed  a  scale  of  compensation,  by  which  a  multiple  of  the  daily  earn- 
ings of  the  workman  was  recoverable  for  death,  and  a  fraction  for  each  day 
of  disability.  Held,  that  the  statute  violates  the  "due  process  of  law"  clause 
ib  the  State  Constitution.  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271.  See 
Notes,  p.  647. 

Constitutional  Law  —  Impairment  of  the  Obligation  of  Contracts  — 
Validity  of  Statute  Prohibiting  Limitation  on  Suits.  —  The  plaintiff 
took  out  an  insurance  policy  in  the  defendant  company,  the  policy  providing 
that  action  on  it  must  be  brought  within  six  months  after  the  loss.  A  statute 
was  later  passed  making  invaUd  provisions  in  policies  limiting  to  less  than  a 
year  the  time  within  which  suits  must  be  brought.  A  loss  then  occurred  and 
the  plaintiff  brought  action  more  than  six  months  afterwards.  Held,  that 
the  plaintiff  can  recover,  the  statute  not  impairing  the  obligation  of  the  con- 
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tract.    Smith  &•  Marsh  v.  Northern  Neck  Mut.  Fire  Ass''n,  70  S.  E.  482 
(Va.). 

It  has  been  frequently  held  that  the  obligation  of  a  contract  is  not  impaired 
by  a  statute  affecting  only  the  remedy  allowed,  provided  that  an  adequate 
remedy  remain.  Swan  v.  Mutual  Reserve  Fund  Life  Ass'n,  155  N.  Y.  9. 
See  Sturges  v.  Crowninshield,  4  Wheat.  (U.  S.)  122,  200.  Statutes  of  limita- 
tion commonly  limit  the  time  within  which  litigants  in  a  particular  jurisdic- 
tion must  sue  on  their  claims,  so  merely  go  to  the  remedy.  Townsend  v.  Jen- 
nison,  9  How.  (U.  S.)  407.  Yet  where  the  contract  itself  provides  a  time 
within  which  suit  must  be  brought,  such  a  provision  must  necessarily  be  sub- 
stantive, and  not  concerned  merely  with  the  mode  of  procedure  which  a  par- 
ticular sovereign  wiU  allow.  Cf.  The  Harrisburg,  119  U.  S.  199.  Thus  in  the 
principal  case  technically  the  substance  of  the  contract,  not  merely  the  remedy, 
is  aiiected.  Yet,  in  laying  down  the  rule  that  the  remedy  may  be  changed 
without  impairment  of  the  contract,  courts  are  probably  not  Umiting  the  use 
of  the  word  "remedy"  to  its  strict  sense,  but  are  referring  to  the  general  pro- 
cedure on  the  contract  as  distinguished  from  its  gist.  See  Curtis  v.  Whitney, 
13  Wall.  (U.  S.)  68. 

Constitutional  Law  —  Personal  Rights  —  Involuntary  Servitude.  — 
A  North  Carolina  statute  provided  that  any  person  who,  with  intent  to  de- 
fraud, obtained  money  upon  an  agreement  to  work,  and  failed  to  complete  the 
work  according  to  the  contract,  without  a  lawful  excuse,  should  be  guilty  of 
a  misdemeanor.  This  was  amended  by  a  provision  that  the  failure  to  comply 
with  such  an  agreement  should  be  presumptive  evidence  of  the  intent  to  defraud 
when  the  agreement  was  made,  subject  to  rebuttal.  Held,  that  the  amendment 
violates  the  Due  Process  clause  of  the  federal  Constitution.  State  v.  Griffin, 
70  S.  E.  292  (N.  C). 

The  principal  case,  though  holding  the  statute  unconstitutional  under  the 
Fourteenth  Amendment,  is  based  on  the  opinion  accompanying  a  recent  decision 
of  the  Supreme  Court  which  held  a  similar  statute  bad  under  the  Thirteenth 
Amendment.  Bailey  v.  Alabama,  31  Sup.  Ct.  Rep.  145.  For  a  discussion  of 
the  principles  involved  in  that  case,  see  24  Harv.  L.  Rev.  391. 

(Constitutional  Law  —  Personal  Rights  —  Whether  Corporations 
Are  Entitled  to  Privilege  against  Self-incrimination.  —  A  subpoena 
duces  tecum  was  issued  out  of  a  federal  court  addressed  to  a  New  York  corpora- 
tion to  compel  it  to  bring  its  books  and  papers  before  a  grand  jury,  which  was 
investigating  certain  alleged  violations  of  the  customs  laws  of  the  United  States 
by  the  corporation.  The  corporation  resisted  the  subpoena  on  the  ground  that 
it  compelled  it  to  incriminate  itself  in  violation  of  the  Fifth  Amendment  of  the 
Constitution  of  the  United  States.  Held,  that  the  corporation  must  obey  the 
subpoena.    In  re  Borun  Hat  Co.,  184  Fed.  506  (Circ.  Ct.,  S.  D.  N.  Y.). 

A  corporation  is  not  a  "citizen  "  within  the  meaning  of  Art.  IV,  §  2,  of  the 
Constitution.  Patd  v.  Virginia,  8  Wall.  (U.  S.)  168.  But  corporations  are 
entitled  to  all  privileges  given  by  the  Constitution  which  are  appropriate. 
Thus  they  are  protected  by  the  Fourteenth  Amendment  and  the  last  two 
clauses  of  the  Fifth  Amendment  from  being  improperly  deprived  of  property. 
Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312,  325,  336.  See 
Sinking-Fund  Cases,  gg^U.  S.  700,  718;  Santa  Clara  County  v.  Southern  Pacific 
R.  Co.,  118  U.  S.  394.  Although  the  statement  in  the  principal  case  that  cor- 
porations are  not  within  the  Fifth  Amendment  seems  therefore  too  broad,  the 
Supreme  Court  have  announced  their  opinion,  though  entirely  obiter,  that 
corporations  are  not  within  the  clause  against  self-incrimination.  See  Hale  v. 
Henkel,  201  U.  S.  43,  74.  As  regards  oral  testimony,  this  clause  may  well  be 
inapplicable  to  corporations,  since  an  agent  cannot  refuse  to  testify  on  the 


^12  HARVARD  LAW  REVIEW, 

ground  of  incrimmating  his  principal,  even  though  it  is  a  corporation.  Gib- 
bons V.  Waterloo  Bridge  Co.,  $  Price,  491 ;  U.  S.  Express  Co.  v.  Hetiderson,  69 
la.  40.  But  cpmpelling  the  production  of  incriminating  documents  may  violate 
the  Fifth  Amendment.  Boyd  v.  United  States,  116  U.  S.  616.  See  Cooley, 
Constitutional  Limitations,  7  ed.,  431,  note.  Therefore,  if  the  produc- 
tion of  documents  can  be  a  corporate  act,  there  seems  to  be  no  reason,  in  its 
nature,  why  the  privilege  against  self-incrimination  must  not  be  extended  to 
corporations.  Logan  v.  Pennsylvania  R.  Co.,  132  Pa.  St.  403;  Davies  v.  Lin- 
coln Nat.  Bank,  4  N.  Y.  Supp.  373.  See  In  re  Pacific  Railway  Commission,  32 
Fed.  241,  250,  261,  267.  It  is  submitted  that  the  United  States  has  no  greater 
inquisitorial  power  over  a  state  corporation  than  over  a  natural  person.  See 
dissenting  opinion  of  Brewer,  J.,  in  Hale  v.  Henkel,  supra,  at  p.  86. 

Constructive  Trusts  —  Misconduct  by  Non-Fiduciaries  —  Obliga- 
tion of  Purported  Agent  as  to  Fraudulently  Acquired  Property.  — 
The  plaintiff,  pretending  to  act  in  behalf  of  the  defendant,  who  held  a  deed  of 
land  under  invaUd  tax  proceedings,  fraudulently  procured  a  conveyance  to 
himself  from  X,  the  legal  owner,  and  .brought  this  action  to  settle  the  title. 
Held,  that  the  plaintiff  being  constructive  trustee  for  the  defendant  cannot 
assert  the  legal  title  against  him.  Robertson  v.  Board  of  Commissioners,  113 
Pac.  413  (Kan.). 

Since  this  proceeding  is  in  equity  the  shortest  ground  for  decision  of  the  case 
wovdd  be  that  one  who  comes  into  equity  must  come  with  clean  hands,  but  the 
court  proceeded  to  impose  a  constructive  trust  in  favor  of  the  defendant.  Clearly 
such  a  trust  should  be  imposed  wherever  the  defendant  is  equitably  entitled 
to  the  land,  as,  for  example,  where  a  prior  defective  deed  had  been  executed  to 
him,  thus  avoiding  further  litigation.  Rollins  v.  Mitchell,  52  Minn.  41.  And 
where  a  person  fraudulently  intercepts  a  gift  intended  for  another  by  promising 
to  hand  it  over  if  it  is  left  to  him,  equity  will  impose  a  trust  in  favor  of  the  in- 
tended legatee.  See  20  Harv.  L.  Rev.  403.  But  in  the  main  case  the  defend- 
ant has  no  claim  legal  or  equitable  to  the  land  as  against  the  original  owner, 
since  his  claim  rests  on  invaUd  tax  proceedings,  and  hence  no  trust  should  be 
imposed  in  his  behalf.  Rogers  v.  Simmons,  55  111.  76.  Since  the  cestui  would 
be  subject  to  all  prior  equities  against  the  property,  such  a  trust  would  be  sub- 
ject to  rescission  by  the  grantor  for  fraud,  and  therefore  the  defendant  is  not 
in  the  last  analysis  equitably  entitled  to  the  property. 

Corporations  —  Distinction  between  Corporation  and  its  Mem- 
bers—  Disregarding'  Corporate  Fiction  in  Enforcing  Commodities 
Clause.  —  The  Commodities  clause  of  the  Hepburn  Act  provides  that  "it 
shall  be  unlawful  for  any  railroad  company  to  transport  from  any  state  .  .  . 
to  any  other  state  .  .  .  any  article  .  .  .  manufactured,  mined  or  produced  by 
it,  or  under  its  authority,  or  which  it  may  own  in  whole  or  in  part,  or  in  which  it 
may  have  any  interest  direct  or  indirect  ..."  A  bill  was  brought  to  enjoin 
the  defendant  from  transporting  coal  of  a  corporation  whose  stock  the  defendant 
owned,  the  bill  alleging  that  the  coal  company  was  a  mere  instrumentality  of 
the  defendant.  Held,  that  the  defendant  can  be  enjoined.  United  States  v. 
Lehigh  Valley  R.  Co.,  31  Sup.  Ct.  Rep.  387. 

In  proceedings  originally  brought  against  the  defendant  the  complaint  merely 
alleged  that  the  defendant  owned  stock  in  the  coal  company  whose  goods  it  was 
transporting.  This  was  held  not  to  violate  the  statute,  the  court  interpreting 
the  "interest  direct  or  indirect,"  which  a  carrier  was  forbidden  to  have  in  the 
transported  goods  to  mean  only  a  legal  or  equitable  interest.  United  States  v. 
Delaware  &"  Hudson  Co.,  213  U.  S.  366.  In  the  present  amended  complaint  it 
was  further  alleged  that  the  defendant  was  merely  using  the  coal  company  as  an 
instrvunentality  to  evade  the  law.    It  is  within  the  jurisdiction  of  equity  to 
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enjoin  the  unconscionable  use  of  a  legal  right.  Clement  v.  Wheeler,  25  N.  H. 
361.  Thus  where  the  corporate  device  is  employed  to  do  something  which  the 
shareholders  could  not  do,  courts  may  disregard  the  fiction  that  the  corpora- 
tion is  an  independent  person,  and  enjoin  the  continuance  of  such  action. 
United  States  v.  Milwaukee  Refrigerator  Transit  Co.,  142  Fed.  247;  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  197.  In  the  principal  case,  upon  dis- 
regarding the  corporate  fiction  of  the  coal  company  it  appears  that  in  substance 
the  defendant  is  transporting  its  own  goods. 

Corporations  —  Torts  and  Crimes  —  Liability  for  Slander  of 
Agent.  —  The  plaintiff  in  his  declaration  alleged,  in  substance,  that  an  agent 
of  the  defendant  corporation,  in  the  course  of  his  business,  slandered  the  plaintiff, 
but  he  did  not  allege  that  the  defendant  authorized  the  slander.  Held,  that 
the  declaration  discloses  no  cause  of  action.  Jackson  v.  Atlantic  Coast  Line 
R.  Co.,  69  S.  E.  919  (Ga.). 

There  is  a  conflict  of  authority  on  the  question  whether  any  principal  is 
liable  for  the  slander  of  his  agent,  not  authorized  by  him.  See  23  Harv.  L. 
Rev.  304.  And  where  the  principal  is  a  corporation,  some  cases  deny  its 
liability  on  the  ground  that  it  has  not  the  capacity  to  commit  this  particular 
tort.  See  Behre  v.  National  Cash  Register  Co.,  100  Ga.  213,  214.  But,  it  is 
submitted,  there  is  no  sound  reason  why  a  corporation  should  not  be  held;  and 
some  authorities  take  this  view.  See  Empire  Cream  Separator  Co.  v.  De  Laval 
Dairy  Supply  Co.,  75  N.  J.  L.  207. 

Elections  —  Constitutionality  of  Common  Provisions  in  Primary 
Election  Acts.  —  A  statute  provided  that  unless  the  aggregate  vote  cast  for 
all  candidates  for  nomination  on  a  party  ballot  for  one  office  should  equal 
twenty  per  cent  of  the  vote  cast  by  that  party  for  governor  at  the  last  general 
election,  such  party  should  not  have  a  party  nominee  for  that  office  on  the 
official  ballot.  Held,  that  the  act  is  constitutional.  State  ex  rel.  McGrael  v. 
Phelps,  128  N.  W.  1 041  (Wis.). 

A  statute  provided  that  unless  the  aggregate  vote  cast  for  all  candidates 
for  a  particular  office  at  the  primary  should  equal  thirty  per  cent  of  the  number 
of  votes  cast  by  that  party  for  secretary  of  state  at  the  last  general  election, 
no  nomination  should  be  made  by  that  party  for  such  office.  Held,  that  the 
act  is  unconstitutional.  State  ex  rel.  Dorval  v.  Hamilton,  1 29  N.  W.  916  (N.  D.) . 
See  Notes,  p.  659. 

Elections  —  Election  Contest  —  Discontinuance  of  Suit.  —  A  statute 
provided  that  an  election  might  be  contested  by  any  thirty  voters  who  should 
file  a  petition  in  the  Supreme  Court.  A  petition  signed  by  thirty-one  voters 
was  filed,  but,  before  issue  joined,  two  petitioners  moved  to  discontinue  the 
suit  as  to  them.  A  motion  to  amend  by  adding  other  petitioners  was  denied, 
and  the  suit  dismissed.  Held,  that  the  court  lost  jurisdiction  of  the  cause  by 
the  withdrawal  of  the  two  petitioners,  and'  the  suit  was  properly  dismissed. 
Bright  V.  Fern,  20  Haw.  325. 

The  result  reached  here  is  at  variance  with  the  few  authorities  that  bear  on 
the  question  involved.  It  is  generally  held  that  an  election  contest  is  not  an 
adversary  proceeding,  but  a  matter  in  the  outcome  of  which  the  public  has  an 
interest.  Minor  v.  Kidder,  43  Cal.  229;  Coppock  v.  Bower,  4  M.  &  W.  361. 
See  McCrary,  Elections,  §  454.  This  view  is  most  reasonable,  as  the  stat- 
utory remedy  has  been  held  to  supersede  the  common-law  proceeding  of  quo 
warranto.  Parks  v.  State,  100  Ala.  634;  Commonwealth  v.  Leech,  44  Pa.  St.  332. 
The  right  of  the  remaining  petitioners  to  continue  the  contest  is  supported  by 
two  lines  of  reasoning.  The  first  class  of  cases  holds  that  jurisdiction  of  the 
cause  attaches  at  the  filing  of  the  petition  and  is  not  ousted  by  the  subsequent 
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withdrawal  of  several  petitioners,  even  though  there  remain  less  than  the 
number  requisite  to  start  the  action.  In  re  Election  of  Prothonotary,  3  Pa.  L.  J. 
160.  More  sound  seems  the  reasoning  of  those  cases  which  hold  that  an  elec- 
tion contest  is  a  matter  of  public  interest,  not  to  be  frustrated  by  a  few,  and 
hence  it  is  proper  for  the  court  to  deny  those  few  leave  to  discontinue,  lest  by 
such  discontinuance  the  court  lose  jurisdiction.  Contested  Election  of  Grim,  14 
Wkly.  Notes  Cas.  (Pa.)  303.    Cf.  Mann  v.  Cassidy,  i  Brewst.  (Pa.)  11,  43. 

Estoppel  —  Estoppel  in  Pais  —  Estoppel  of  One  Who  Acts  in  a  Rep- 
resentative Capacity.  —  The  defendant,  being  insolvent,  executed  a  deed 
of  trust  preferring  certain  creditors.  One  of  these  creditors,  a  corporation, 
signed  the  deed  through  the  plaintiff,  its  vice-president.  The  plaintiff  was 
himself  a  creditor  of  the  defendant.  Held  (by  an  equally  divided  court), 
that  he  is  estopped  to  attack  the  deed.    Forbes  v.  Bowman,  70  S.  E.  165  (S.  C). 

Purporting  to  act  in  a  representative  capacity  implies  three  statements  by 
the  actor  as  an  individual  the  truth  of  which  he  cannot  deny:  (i)  the  fact  of 
acting  as  a  representative;  (2)  the  right  so  to  act;  (3)  the  absence,  so  far  as  he 
knows,  of  a  property  right  in  another  which  the  transaction  supposes  to  be  in  the 
person  represented.  Beyond  that  his  acts  are  those  of  another,  he  being  merely 
an  "assistant."  Unless  his  conduct  amounts  to  a  representation  as  to  his  own 
relation  to  the  subject-matter,  he  cannot  be  charged,  as  an  individual,  with  the 
acts  done.  Wright  v.  De  Groff,  14  Mich.  164.  If  it  is  such  a  representation,  it 
creates  a  personal  estoppel.  Thus  an  agent  selling  property  represents  that 
in  so  far  as  he  knows  he  has  himself  no  title  in  it,  and  so  may  not  assert  such  a 
title  against  the  grantee  if  it  existed  before  the  sale.  American  Freehold  Land 
Mortgage  Co.  v.  Walker,  119  Ga.  341.  But  he  may,  if  it  was  subsequently  ac- 
quired. Chapman  v.  Gates,  54  N.  Y.  132.  In  the  principal  case,  aU  the  repre- 
sentations implied  from  the  plaintiff's  signing  the  deed  were  true.  His  "as- 
sisting" the  corporation  to  sign  the  deed  was  no  representation  as  to  his  own 
position  regarding  the  deed.  Nor  could  his  silence  be  regarded  as  such  a 
representation  to  the  defendant,  since  the  only  duty  to  speak  which  he  might 
have  existed  toward  his  principal  and  not  toward  the  debtor  or  the  other 
creditors. 

Executors  and  Administrators  —  Administration  Bonds  —  Liability 
of  Foreign  Administrator.  —  A  Tennessee  administrator  removed  funds  of 
the  estate  to  Mississippi,  where  he  resided,  and  failed  to  account  for  them.  In 
Mississippi  suit  on  the  Tennessee  administration  bond  was  begun  against  him 
and  his  sureties.  Held,  that  the  suit  may  be  maintained.  Cutrer  v.  State  of 
Tennessee  ex  rel.  Leggett,  54  So.  434  (Miss.).    See  Notes,  p.  664. 

Federal  Courts  —  Jurisdiction  and  Powers  in  General  —  Enjoin- 
ing Enforcement  of  Municipal  Ordinance.  —  The  plaintiff  sued  in  a 
federal  court  to  enjoin  the  enforcement  of  a  municipal  ordinance,  alleging 
an  infringement  of  the  Fourteenth  Amendment.  The  state  constitution -like- 
wise contained  a  provision  against  deprivation  of  life,  liberty,  or  property 
without  due  process  of  law.  Held,  that  no  federal  question  is  raised  until  the 
validity  of  the  ordinance  is  sustained  by  the  highest  court  of  the  state  to  which 
the  question  may  be  taken.  Seattle  Electric  Co.  v.  Seattle,  Renton  &*  Southern 
Ry.  Co.,  San  Francisco  Recorder,  Feb.  14,  191 1  (C.  C.  A.,  Ninth  Circ). 

Two  lines  of  decisions  as  to  the  legal  effect  of  municipal  ordinances  are  to 
be  found,  the  first  holding  that  where  an  ordinance  is  enacted  in  pursuance  of 
legislative  authority,  it  is  state  action  within  the  Fourteenth  Amendment. 
St.  Paul  Gas  Light  Co.  v.  St.  Paul,  181  U.  S.  142,  148.  The  other  holds  that 
a  municipal  ordinance  not  passed  under  supposed  legislative  authority  cannot 
be  regarded  as  state  action  within  the  constitutional  prohibition.    Hamilton 
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Gas  Light  and  Coke  Co.  v.  Hamilton  City,  146  U.  S.  258.  The  decision  in  the 
main  case  that  it  is  not  state  action  until  held  valid  by  the  highest  court  of 
the  state  is  therefore  unsupported  by  the  authorities,  and  is  due  possibly  to  the 
court's  failure  to  note  that  the  distinction  is  made  between  authorized  and 
unauthorized  action  and  not  between  lawful  and  unlawful  action  under  the 
state  constitution.  Generally  one  attacking  unconstitutional  state  legislation 
need  not  first  pursue  his  remedy  in  the  state  courts;  although  where  a  carrier 
complains  of  rates  fixed  by  a  state  commission  he  must  exhaust  the  remedies 
provided  by  the  statute  before  applying  to  the  federal  courts.  See  22  Harv.  L, 
Rev.  368.  The  main  case  in  requiring  a  similar  procedure  in  the  case  of  mu- 
nicipal ordinances  reaches  a  desirable  result  but  is  wholly  unsupported  by 
the  decisions. 

Federal  Courts  —  Jurisdiction  and  Powers  in  General  —  Original 
Jurisdiction  when  State  is  a  Party.  —  The  Constitution  of  the  United 
States  gives  the  Supreme  Court  original  jurisdiction  in  cases  in  which  a 
state  is  a  party.  Oklahoma  brought  an  original  bill  in  this  court  to  enjoin  the 
defendant  railroad  from  charging  certain  alleged  excessive  freight  rates  in 
Oklahoma.  The  railroad  demurred.  Held,  that  the  Supreme  Court  here  has 
no  original  jurisdiction.  State  of  Oklahoma  v.  Atchison,  fopeka  &■  Santa  Fe  Ry. 
Co.,  31  Sup.  Ct.  Rep.  434. 

The  State  of  Oklahoma  brought  an  original  bill  in  the  Supreme  Court  to 
enjoin  numerous  common  carriers  from  shipping  intoxicating  liquors  into 
Oklahoma  in  violation  of  her  constitution  and  laws.  Held,  that  the  Supreme 
Court  here  has  no  original  jurisdiction.  State  of  Oklahoma  v.  Gulf,  Colorado  &' 
Santa  Fe  Ry.  Co.,  31  Sup.  Ct.  Rep.  437. 

These  cases  illustrate  the  unsuccessful  attempt  of  a  state  to  employ  the 
Supreme  Court,  by  virtue  of  the  broad  language  of  the  Original  Jurisdiction 
clause  of  the  Constitution,  as  a  tribunal  of  first  resort  in  the  enforcement  of 
its  laws.  No  property  right  of  the  state  is  here  sought  to  be  protected;  the 
real  parties  in  interest  are  certain  citizens,  and  the  primary  purpose  is  to  shield 
them  against  a  violation  of  the  state  laws  by  the  defendants.  A  state  cannot 
thus  ask  relief  when  it  seeks  chiefly  to  vindicate  the  wrongs  of  individuals  or 
to  enforce  its  laws  against  wrongdoers  generally.  Louisiana  v.  Texas,  176  U.  S. 
I,  19,  22.  The  second  case  is  rested  on  the  additional  ground  that  the  state 
is  in  substance  attempting  to  enforce  a  local  penal  law  in  the  courts  of  another 
jurisdiction.  Such  an  action  cannot  be  maintained.  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265.  It  is  clear  that  the  practical  result  of  a  different  deter- 
mination of  the  principal  cases  would  be  to  overwhelm  the  Supreme  Court 
with  similar  litigation. 

Husband  and  Wife  —  Mutual  Rights,  Duties,  and  Liabilities  — 
Husband's  Power  to  Dispose  of  Community  Property  as  a  Vested  Right. 
—  Under  the  law  of  New  Mexico  a  husband  had  the  uncontrolled  power  to 
dispose  of  community  property.  A  statute  declared  that  no  future  convey- 
ance of  such  property  should  be  valid  unless  the  wife  joined  in  the  deed.  It 
was  contended  that  the  law  could  not  constitutionally  apply  to  community  prop- 
erty already  acquired,  as  that  would  deprive  the  husband  of  property  without 
due  process  of  law.  Held,  that  such  construction  is  constitutional.  Arnett  v. 
Reade,  31  Sup.  Ct.  Rep.  425.    See  Notes,  p.  652. 

Insurance  —  Construction  and  Operation  of  Conditions  —  "Net 
Value"  of  Policy.  —  A  Missouri  statute  provided  that  no  hfe  insurance 
policy  should  be  forfeited  for  the  non-payment  of  premiums,  but  that  three- 
fourths  of  its  net  value  at  the  time  of  default  should  be  used  to  purchase  tem- 
porary insurance.    The  insured  died  three  years  after  default.    Held,  that  the 
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temporary  insurance,  based  on  the  net  value  of  the  original  policy,  had  ex- 
pired before  his  death.  Rose  v.  Franklin  Life  Ins.  Co.,  132  S.  W.  613  (Mo.). 
See  Notes,  p.  662, 

Insurance  —  Mutual  Benefit  Insurance  —  Limitation  of  Action.  — 
The  defendant,  a  mutual  benefit  life  insurance  society,  promised  to  pay  a  cer- 
tain sum  after  proof  of  the  death  of  the  insured  while  a  member.  The  contract 
did  not  specify  who  was  to  give  the  proof,  but  required  notice  of  death  from 
the  local  to  the  central  lodge.  Action  to  recover  the  amount  promised  was 
brought  fourteen  and  one-half  years  after  the  disappearance  of  the  insured, 
eight  years  after  the  termination  of  his  membership,  and  five  months  after  proof 
of  death  was  given  the  central  by  the  local  lodge.  The  latter  had  contempora- 
neous knowledge  of  both  the  disappearance  and  the  continued  absence  of  the 
insured.  Held,  that  the  action  is  not  barred  by  the  Statute  of  Limitations 
(six  years).  Kelly  v.  Ancient  Order  of  Hibernians  Ins.  Fund,  129  N.  W.  846 
(Minn.). 

In  such  contracts  the  beneficiary  is  not  the  one  to  perform  the  condition  of 
proof  of  death.  Anderson  v.  Supreme  Council,  135  N.  Y.  107.  Cf.  Doggett  v. 
United  Order  of  the  Golden  Cross,  126  N.  C.  477.  Therefore  the  local  lodge 
must  be  the  one  to  perform  it,  and  this  means  that  the  society  itself,  through 
its  agent,  is  to  perform  the  condition.  Patterson  v.  United  Artisans,  43  Or.  333. 
Even  if  the  condition  be  not  performed,  the  beneficiary  can  recover  the  whole 
amount  promised.  Murphy  v.  Independent  Order,  ']']  Miss.  830.  This  recovery 
can  be  had  on  either  of  two  theories.  The  plaintiff  may  sue  for  breach  of  the 
express  promise  to  pay,  non-performance  of  the  condition  being  excused  by  the 
promisor's  prevention  of  its  performance.  Jones  v.  Walker,  13  B.  Mon.  (Ky.) 
163;  Cape  Fear  Navigation  Co.  v.  Wilcox,  7  Jones  (N.  C.)  481.  In  the  prin- 
cipal case  the  beneficiary  had  such  an  excuse,  and  therefore  the  right  of  action, 
more  than  six  years  before  suit.  Or  the  plaintiff  may  recover,  in  the  second 
place,  for  the  breach  of  the  defendant's  promise,  implied  in  fact,  to  perform  the 
condition.  Cf.  24  Harv.  L.  Rev.  404;  Ford  v.  Tiley,  6  B.  &  C.  325.  Delay  in 
the  performance  of  this  subsidiary  promise  will  amount  in  time  to  a  repudia- 
tion of  the  entire  contract,  giving  rise  to  an  action  for  damages  as  for  a  com- 
plete breach.  See  Williston,  Sales,  §§  500,  500  (a),  500  (b).  After  such  a 
repudiation  no  other  right  of  action  can  accrue  on  the  contract.  Cf.  Clark  v. 
Marsiglia,  i  Den.  (N.  Y.)  317;  Gibbons  v.  Bente,  51  Minn.  499.  But  cf. 
Roebling's  Sons'  Co.  v.  Lock  Stitch  Fence  Co.,  130  111.  660.  In  the  principal  case 
such  a  repudiation  must  have  occurred  more  than  six  years  before  suit.  On 
either  theory,  therefore,  the  action  should  have  been  held  to  be  outlawed. 

Insurance  —  Rights  of  Insurer —  Subrogation  to  Rights  of  Insured 
WHEN  Loss  is  Paid  without  Legal  Liability.  —  Owing  to  the  defendant's 
fault,  its  vessel  was  obUged  to  deviate  from  its  course  to  get  coal.  During 
the  deviations  it  ran  aground,  and  subsequently  a  hen  was  asserted  against 
the  cargo  for  salvage.  The  plaintiff,  the  insurer  of  the  cargo,  paid  the  salvage, 
though  there  was  no  provision  in  the  policy  for  hability  in  case  of  deviation. 
The  plaintiff  claimed  to  be  subrogated  to  the  rights  of  the  owner  of  the  cargo, 
and  sued  the  defendant  for  the  amount  paid  for  salvage.  Held,  that  it  can 
recover.  British  &"  Foreign  Marine  Ins.  Co.  v.  Kilgour  Steamship  Co.,  Lim- 
ited, 184  Fed.  174  (Dist.  Ct.,  S.  D.  N.  Y.). 

The  contention  of  the  defendant  was  that  the  plaintiff,  not  being  liable  on 
account  of  the  deviation,  paid  as  a  mere  volunteer  and  therefore  could  not 
recover.  One  who  officiously  discharges  the  obligation  of  another  cannot 
recover  from  the  original  obligor.  Stokes  v.  Lewis,  i  T.  R.  20.  The  difficulty 
arises,  as  in  the  principal  case,  in  determining  whether  or  not  the  payment 
was  volxmtary  or  ofi&cious.    When  a  surety,  without  liabihty  to  do  so,  dis- 
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charges  the  debt,  he  is  not  subrogated  to  the  rights  of  the  creditor  against  the 
principal  debtor.    Kimble  v.  Cummins,  3  Met.  (Ky.)  327;  Bancroft  v.  Abbott, 

3  Allen  (Mas?.)  524.  But  in  limitation  of  this  doctrine  it  is  held  that  he  does 
not  lose  his  right  to  subrogation  by  waiving  certain  defenses  which  he  may 
have  against  the  creditor.  Beal  v.  Brown,  13  Allen  (Mass.)  114  (Statute  of 
Frauds);  Shaw  v.  Loud,  12  Mass.  447  (Statute  of  Limitations);  Ricketson  v. 
Giles,  91  111.  154  (coverture);  Simmons  v.  Goodrich,  68  Ga.  750  (variation  of 
risk).  There  seems  to  be  no  fixed  rule  as  to  the  extent  to  which  defenses  may 
be  waived,  but  the  principal  case  is  supported  by  authority  in  applying  the 
principle  liberally  to  underwriters.  Amazon  Ins.  Co.  v.  The  Iron  Mountain, 
Fed.  Cas.  No.  270.  See  Sun  Mutual  Ins.  Co.  v.  Mississippi  Valley  Transporta- 
tion Co.,  17  Fed.  919,  923.  It  is  submitted,  however,  that  there  could  be  no 
recovery  if  payment  were  made  on  an  absolutely  void  policy,  and  that  the 
language  of  the  decision  is  very  broad. 

Landlord  and  Tenant  —  Rent  —  Laitolord's  Statutory  Lien.  —  A 
contract  of  sale  of  land  provided  that  on  the  purchaser's  failure  to  pay  any 
annual  instalment  of  the  price  he  should  pay  rent  for  that  current  year,  the 
relation  of  landlord  and  tenant  should  immediately  arise,  and  the  landlord's 
hen  for  rent  come  into  being,  with  fuU  right  to  distrain  as  if  a  contract  of  ren- 
tal had  been  made  at  the  beginning  of  the  year.  The  purchaser,  before  his 
failure  to  pay  the  first  instalment,  mortgaged  his  crops  to  one  who  knew  of 
the  contract.  A  statute  gave  a  landlord  a  hen  for  rent  on  his  tenant's  crops. 
Held,  that  the  vendor  has  a  landlord's  hen  superior  to  the  mortgagee's  lien. 
Wilkins  V.  Fulcher,  70  S.  E.  691  (Ga.,  Ct.  App.). 

The  statute  might  have  been  construed  to  protect  a  seller  who  has  let  the 
buyer  into  possession;  for  the  latter  is  before  the  conveyance  a  tenant  at  will. 
Harris  v.  Frink,  ^g  N.  Y.  24.  Contra,  Griffith  v.  Collins,  116  Ga.  420.  He  is 
liable  for  use  and  occupation,  if  he  prevents  a  conveyance.    Gould  v.  Thompson, 

4  Met.  (Mass.)  224.  Contra,  Smith  v.  Stewart,  6  Johns.  (N.  Y.)  46.  And  the 
statutory  lien  arises  on  an  express  agreement  to  pay  for  use  and  occupation. 
Powell  V.  Hodden's  Executors,  21  Ala.  745.  But  the  statute  has  been  con- 
strued as  not  extending  to  the  merely  incidental  tenancy  arising  from  the 
relation  of  buyer  and  seller.  Taylor  v.  Taylor,  112  N.  C.  27.  Cf.  Tucker  v. 
Adams,  52  Ala.  254.  Therefore  the  principal  case  is  incorrect  if  prior  to  the 
purchaser's  defaidt  the  relation  was  solely  one  of  buyer  and  seller.  Wilczinski 
V.  Lick,  68  Miss.  596.  It  is  correct  if  the  contract  also  established  an  imme- 
diate relation  of  landlord  and  tenant  within  the  meaning  of  the  statute.  Bacon 
v.  Howell,  60  Miss.  362;  Jones  v.  Jones,  117  N.  C.  254.  A  contract  merely  re- 
quiring payment  of  rent  upon  the  purchaser's  failure  to  pay  any  instalment 
of  the  price  has  been  held  to  create  such  a  relation.  Collins  v.  Whigham,  58 
Ala.  438.  Cf.  Thornton  v.  Strauss,  79  Ala.  164.  Contra,  Oxford  v.  Ford,  67  Ga. 
362.  At  any  rate,  the  contract  in  the  principal  case,  with  its  additional  pro- 
visions, may  be  so  construed.  Cf.  British  6*  American  Mortgage  Co.  v.  Cody, 
13s  Ala.  622. 

Law  and  Fact  —  Provinces  of  Court  and  Jury  —  Competency  of 
Witness  Depending  on  Main  Issue.  —  On  the  sole  issue  whether  the  defend- 
ant was  one  Lee,  who  was  admitted  to  have  committed  the  murder  charged, 
the  defense  offered  to  put  Lee's  wife  on  the  stand  to  disprove  the  identity.  The 
law  of  the  state  prohibited  husband  and  wife  from  testifying  for  or  against  each 
other.  The  court  refused  the  testimony  on  the  ground  that  it  believed  the 
defendant  was  Lee.  Held,  that  this  was  not  error.  State  v.  Lee,  64  So.  356 
(La.). 

It  is  well  settled  that  questions  relating  to  the  admissibility  of  evidence  are 
for  the  judge.    Bartletty.  Smith,  1 1  M.  &  W.  483.    This  is  so  even  if  the  question 
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involves  determining  the  very  point  which  the -evidence  is  offered  to  prove. 
Hichens  v.  Eardley,  L.  R.  2  P.  &  D.  248.  The  principal  case  is  the  strongest 
test  of  the  rule,  as  the  inadmissibility  of  the  wife's  evidence  depends  in  sub- 
stance on  the  prisoner's  guilt.  The  decision  is  important  in  that  it  meets 
the  problem  squarely,  and  does  not  attempt  to  evade  the  question  by  a  vague 
ruling  based  upon  the  court's  discretion. 

Legacies  and  Devises  —  Void  or  Voidable  Bequests  and  Devises  — 
Gift  to  Wife  while  Living  Apart  from  Husband.  —  A  testator  bequeathed 
stock  to  trustees  to  pay  his  daughter  A  the  income  during  such  time  as  her  hus- 
band should  be  Uving  apart  from  her;  and  in  the  event  of  their  hving  together 
again,  over.  A's  husband  had  deserted  her  and  she  still  hved  apart  from  him. 
Held,  that  the  bequest  contravenes  no  public  policy  and  is  valid.  Re  Charleton, 
55  Sol.  J.  330  (Eng.,  Ch.  Div.,  Feb.  24, 1911). 

The  court,  in  pointing  out  that  no  illegality  is  here  involved,  lays  stress  on 
the  facts  that  A  had  already  been  deserted  by  her  husband  and  that  the  pro- 
vision was  intended,  not  to  bring  about  a  separation,  but  merely  to  provide 
for  the  decent  maintenance  of  the  wife  until  her  husband  should  return.  In 
the  closely  analogous  case  of  restraints  upon  marriage,  the  donor's  intent 
seems  the  controlling  factor.  But  see  24  Harv.  L.  Rev.  405.  Thus  a  devise 
to  a  woman  so  long  as  she  remains  single,  it  appearing  that  the  testator's 
object  is  not  to  prevent  matrimony  but  only  to  provide  for  the  devisee  while 
she  stays  single,  is  valid.  Arthur  v.  Cole,  56  Md.  100.  See  14  Harv.  L.  Rev.  614. 
"A  purpose  of  intermediate  maintenance  wiU  not  be  interpreted  maliciously 
to  a  charge  of  restraining  marriage."  Scott  v.  Tyler,  2  Dick.  712,  722.  The 
same  rule  is  properly  to  be  applied  in  situations  such  as  the  principal  case 
presents.  Thus  it  has  been  held  that  if  the  purpose  of  the  gift  is  to  induce  the 
beneficiary  to  leave  her  husband,  the  provision  violates  public  policy  and  the 
usual  rules  as  to  the  effect  of  the  illegaUty  upon  the  condition  or  limitation 
apply.    Re  Moore,  39  Ch.  D.  116. 

Militia  —  Civil  Liability  —  Acts  Done  in  Obedience  to  Orders.  — 
The  defendant,  a  miUtiaman  on  riot  duty,  under  orders  to  arrest  aU  passers-by 
carrying  concealed  weapons,  arrested  the  plaintiff  who  had  a  pistol  in  his  buggy. 
The  plaintiff  sued  for  false  imprisonment.  Held,  that  he  may  recover. 
Franks  v.  Smith,  134  S.  W.  484  (Ky.).    See  Notes,  p.  656. 

Mines  and  Minerals  —  Location  of  Claims  —  Excessive  Location.  — 
In  locating  a  mining  claim  the  defendant  marked  the  boundaries  of  the  side 
lines  within  three  hundred  feet  of  the  supposed  course  of  the  center  of  the 
vein.  Part  of  the  ground  so  located  proved  to  be  more  than  three  hundred 
feet  from  the  true  course  of  the  vein.  Held,  that  such  part  of  the  location  is 
not  excessive  as  against  the  claims  of  subsequent  locators.  Harper  v.  Hill, 
113  Pac.  162  (Cal.,  Sup.  Ct.). 

The  statute  provides  that  a  mining  claim  shall  not  exceed  in  width  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface.  U.  S.  Rev. 
Stat.,  1878,  §  2320.  On  the  theory  that  the  right  to  the  surface  continued, 
as  under  the  prior  act  of  1866,  to  be  incidental  and  dependent  upon  the  right 
to  the  vein,  it  has  been  held  that  if  a  vein  unexf)ectedly  terminates  before 
reaching  an  end  Une,  the  location  beyond  that  point  is  void.  Patterson  v. 
Hitchcock,  3  Colo.  533.  So  also,  in  a  case  like  the  present,  any  ground  prov- 
ing to  be  more  than  three  hundred  feet  from  the  vein  has  been  held  to  be  ex- 
cess, though  the  location  has  not  exceeded  six  hundred  feet  in  width.  Southern 
California  Ry.  Co.  v.  O'Donnell,  2  Cal.  App.  499.  Such  a  strict  construction 
of  the  statute  has  been  justly  criticized,  because  it  makes  all  locations  "float- 
ing" until  the  exact  course  of  the  vein  is  ascertained,  and  because  the  acquisi- 
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tion  of  extralateral  rights  may  be  prevented  by  the  departure  of  the  vein 
through  a  side  line;  since  the  drawing  in  of  the  boundaries  might  prevent  the 
end  Hues  from  being  parallel.  Costigan,  Mining  I.aw,  §  55  a  (2).  In  reach- 
ing an  opposite  result  the  principal  case  is  supported  by  one  other  case.  Water- 
vale  Mining  Co.  v.  Leach,  4  Ariz.  34. 

Partnership  —  Rights,  Duties,  and  Liabilities  op  Partners  Inter  Se  — 
Accounting  for  Proceeds  op  Illegal  Partnership. — The  plaintiff,  a  married 
woman,  cohabited  with  the  defendant,  a  bachelor,  under  a  partnership  agree- 
ment to  prove  up  a  homestead  in  the  defendant's  name.  They  did  so,  sold 
the  homestead,  and  part  of  the  proceeds  were  invested  in  other  land  by  the 
defendant  under  a  subsequent  agreement  with  the  plaintiff.  Held,  that,  since 
the  iUegal  transaction  was  completed,  the  plaintiff  is  entitled  to  an  accounting. 
Mitchell  V.  Fish,  134  S.  W.  940  (Ark.). 

When  partners  are  engaged  in  a  transaction  contrary  to  public  policy,  courts 
will  not  aid  one  against  the  other,  but  wiU  leave  them  where  they  are.  Snell  v. 
Dwight,  120  Mass.  g;  Jackson  v.  Executors  of  McLean,  100  Mo.  130.  But  a 
transaction  independent  of  the  iUegal  business  is  vahd.  Guilfoil  v.  Arthur,  158 
111.  600.  Just  how  far  collateral  the  transaction  must  be,  that  it  may  not  be 
tainted  by  the  original  illegality,  is  a  matter  of  much  controversy.  Some  courts 
have  decreed  an  accounting  when  the  iUegal  business  was  completed,  on  the 
ground  that  the  origin  of  the  fund  would  not  be  investigated.  Planters'  Bank 
V.  Union  Bank,  16  Wall.  (U.  S.)  483.  Contra,  Craft  v.  McConoughy,  79  III.  346. 
Other  courts  wUl  enforce  a  subsequent  contract  to  divide  the  proceeds  of  the 
illegal  transaction.  De  Leon  v.  Trevino,  49  Tex.  88.  Many  courts  decree  an 
accounting  where  the  proceeds  of  the  illegal  venture  have  been  reinvested. 
Brooks  V.  Martin,  2  Wall.  (U.  S.)  70.  The  test  often  suggested  is  whether  the 
plaintiff  must  rely  on  the  illegal  transaction  in  order  to  maintain  his  case. 
Woodward  v.  Bennett,  43  N.  Y.  273.  See  Page,  Contracts,  §  527.  Undoubt- 
edly, also,  the  degree  of  illegality  must  be  considered.  Though  the  authorities 
are  abundant  establishing  these  exceptions  to  the  general  rule  against  aiding  a 
party  to  an  illegal  transaction,  there  seem  to  be  strong  considerations  against 
them,  for  their  effect  is  that  the  illegal  agreements  actually  are  carried  out. 
See  McMullen  v.  Hofman,  174  U.  S.  639. 

Powers  —  General  Powers  over  Personalty:  What  Law  Governs 
Appointment  by  Foreign  Will.  —  The  donee  of  an  English  power  was 
domiciled  in  Holland.  By  the  laws  of  Holland  no  person  may  dispose  by  will 
of  over  seven-eighths  of  his  property,  the  devolution  of  the  residue  being  pre- 
scribed by  law.  By  a  will  executed  in  accordance  with  all  the  formal  requisites 
of  both  countries,  she  left  to  her  husband  "all  the  property  which  the  law 
would  allow  her  to  dispose  of."  Held,  that  the  husband  took  the  entire  prop- 
erty subject  to  the  power,  not  merely  seven-eighths.  Re  Pryce,  130  L.  T.  415, 
(Eng.,  Ch.  D.,  Feb.  20,  191 1).    See  Notes,  p.  654. 

Public  Officers  —  Compensation  —  Rights  of  De  Facto  Officers.  — 
During  1910  the  plaintiff  served  as  city  marshal.  His  title  to  office,  however, 
was  invalid,  for  he  had  not  been  appointed  in  the  manner  prescribed  by  statute. 
He,  nevertheless,  performed  aU  the  duties  of  marshal  and  then  sued  for  the 
salary.  This  he  claimed  was  due  him  as  de  facto  marshal,  for  no  dejure  officer 
had  been  appointed.  Held,  that  he  may  recover  the  full  salary.  Peterson  v. 
Benson,  112  Pac.  801  (Utah).     See  Notes,  p.  658. 

Railroads  —  Regulation  of  Rates  —  Powers  of  the  States.  —  The 
state  of  Minnesota  passed  acts  reducing  intrastate  freight  rates  from  7  to  25 
per  cent,  and  intrastate  passenger  rates  33 1  per  cent,  the  new  rates  allowing 
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less  than  3  J  per  cent  return  on  the  capital  invested.  The  stockholders  of 
various  railroads  sued  to  enjoin  the  railroads  and  the  state  railroad  commission 
from  keeping  the  prescribed  rates  in  force.  Held,  that,  as  the  new  rates  are  con- 
fiscatory and  impose  a  burden  on  interstate  commerce,  an  injunction  should 
be  granted.  Shepard  v.  Northern  Pacific  Ry.  Co.,  184  Fed.  765  (Circ.  Ct.,  D. 
Minn.). 

The  limits  of  state  control  over  intrastate  commerce  are  hard  to  define.  The 
states  can  tax  foreign  corporations  for  the  privilege  of  engaging  in  intrastate 
commerce.  Pullman  Co.  v.  Adams,  189  U.  S.  420;  Allen  v.  Pullman's 
Palace  Car  Co.,  191  U.  S.  171.  But  they  cannot  base  that  tax  on  the  property 
of  the  corporations  outside  of  the  state,  as  that  would  burden  interstate  com- 
merce. Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  i.  Under  the  exercise  of 
their  poUce  power  they  can  make  and  enforce  regulations  affecting  interstate 
commerce.  Reid  v.  Colorado,  187  U.  S.  137.  But  these  regulations  must  be 
reasonable.  Houston  6*  Texas  Central  R.  Co.  v.  Mayes,  201  U.  S.  321,  328.  The 
decision  of  the  principal  case  has  greatly  limited  their  power  to  regulate  intra- 
state railroad  rates.  The  rhaster's  report  found  that  the  results  of  the  new 
rates  must  be  either  an  unjust  discrimination  in  favor  of  the  Minnesota  cities 
near  the  state  line,  and  against  cities  that  are  just  outside  it,  or  a  far-reaching 
readjustment  of  interstate  rates,  and  that  the  railroads  are  practically  forced  to 
the  latter.  Thus  a  state's  power  to  make  any  general  reduction  of  rates  is  cut 
down,  for  a  very  slight  reduction  might  produce  such  results. 

Restraint  of  Trade  —  Monopoly  —  Contracts  to  Sell  at  Fixed 
Price.  —  The  plaintiff  manufactured  proprietary  medicines  which  it  sold 
only  under  an  extensive  system  of  contracts  with  wholesale  and  retail  drug- 
gists. The  wholesalers,  under  contracts  which  purported  to  make  them  agents, 
agreed  to  resell  only  to  designated  retailers  at  fixed  prices.  The  designated  re- 
tailers bound  themselves  to  maintain  the  prices  set  by  the  plaintiff.  Held, 
that  the  system  of  contracts  is  invalid  as  in  restraint  of  trade.  Dr.  Miles 
Medical  Co.  v.  Park  6*  Sons  Co.,  31  Sup.  Ct.  Rep.  376. 

This  case  probably  settles  the  law  on  an  important  and  comparatively  new 
question.  A  single  contract  between  manufacturer  and  dealer  restricting  the 
price  of  resale  has  been  held  valid  as  a  not  unreasonable  restraint  of  trade. 
Garst  v.  Harris,  177  Mass.  72.  But  contracts  between  competing  dealers 
fixing  prices  are  invalid  as  tending  toward  monopoly.  Craft  v.  McConoughy, 
79  lU.  346.  The  mooted  question  is,  —  shall  the  system  of  contracts  between 
the  manufacturer  and  the  many  competing  dealers,  quite  as  effectively  re- 
stricting competition  between  the  dealers,  fare  any  better?  The  majority  of 
the  court  feel  that  public  policy  requires  a  negative  answer.  The  manufac- 
turer need  not  sell  at  all,  he  may  sell  at  what  prices  he  will,  but  having  sold, 
he  has  no  right  further  to  control  prices  by  such  "agreements  restricting  the 
freedom  of  trade  on  the  part  of  dealers  who  own  what  they  sell."  The  public 
is  entitled  to  the  benefit  of  this  competition.  The  view  of  the  dissenting 
opinion  is  that  "the  most  enlightened  judicial  poUcy  is  to  let  people  manage 
their  own  business  in  their  own  way,  unless  the  ground  for  interference  is 
very  clear."    For  a  criticism  of  a  similar  case,  see  24  Harv.  L.  Rev.  244. 

Right  of  Privacy  —  Nature  and  Extent  of  Right,  —  The  defendant 
merchants  published  a  picture  of  the  plaintiff  without  his  consent  in  a  newspaper 
advertisement.  Held,  that  the  plaintiff  can  recover  for  the  invasion  of  his  right 
of  privacy.  Munden  v.  Harris,  134  S.  W.  1076  (Mo.,  Kansas  City  Ct. 
App.). 

The  plaintiff  had  judgment  in  an  action  to  restrain  the  unauthorized  use  of 
his  name  or  portrait  for  the  purposes  of  trade  by  the  defendant,  and  to  recover 
damages  for  such  use.  The  conditions  requisite  for  an  appeal  in  a  personal  injury 
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suit  were  not  complied  with.    Held,  that  no  appeal  lies.    Riddle  v.  McFadden, 
94  N.  E.  644  (N.  Y.). 

The  weight  of  authority  in  the  United  States  now  recognizes  the  right  of 
privacy  without  the  aid  of  statute,  both  by  granting  injunctions  restraining 
violations  of  the  right  and  entertaining  actions  for  damages  for  such  violations. 
Pavesich  v.  New  England  Life  Ins.  Co.,  122  Ga.  190;  Edison  v.  Edison  Poly- 
form  Mfg.  Co.,  73  N.  J.  Eq.  136.  See  Foster-Milburn  Co.  v.  Chinn,  134  Ky.  424, 
432.  Contra,  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538;  Henry  v. 
Cherry,  30  R.  I.  13;  Corelli  v.  Wall,  22  T.  L.  Rep.  532.  See  Atkinson  v.  Doherty 
&"  Co.,  121  Mich.  372.  The  subject  was  first  brought  into  prominence  in  an 
article  in  4  Harv.  L.  Rev.  193.  Whether  the  right  of  privacy  is  a  personal  or  a 
property  right  is  still  a  matter  of  conflict  of  opinion.  Immediately  after  the 
New  York  decision  above  cited,  a  statute  was  passed  to  prevent  the  unauthor- 
ized use  of  the  name  or  picture  of  any  person  for  the  purposes  of  trade.  N.  Y. 
Laws  of  1903,  c.  132.  The  latter  of  the  principal  cases  holds  the  right  of  pri- 
vacy thus  created  to  be  a  personal  right.  The  former  regards  the  right  of  privacy 
as  a  property  right. 

Searches  and  Seizures  —  Seizure  of  Incriminating  Evidence  at  Time 
OF  Prisoner's  Arrest.  —  At  the  time  of  the  arrest  of  the  defendants  under 
a  warrant,  certain  books  and  papers  in  their  possession,  containing  incriminat- 
ing evidence,  were  seized  without  a  warrant.  The  defendants  brought  a 
petition  for  the  return  of  all  the  papers  before  the  trial.  Held,  that  the  petition 
be  granted.  United  States  v.  Mills,  185  Fed.  318  (Circ.  Ct.  S.  D.  N.  Y.).  See 
Notes,  p.  661. 

Statute  of  Frauds  —  Interest  in  Lands  —  Contract  Signed  by  Ven- 
dor Only.  —  The  plaintiff  entered  into  a  written  contract  for  the  purchase  of 
land,  and  assigned  his  interest  to  the  defendant  in  writing.  The  defendant 
signed  no  writing.  Held,  that  the  plaintiff  may  recover  the  consideration  for 
the  assignment.    Evans  v.  StraUon,  134  S.  W.  11 54  (Ky.). 

The  common  form  of  the  Statute  of  Frauds,  which  is  in  force  in  Kentucky,  re- 
quires the  contract  for  the  sale  of  real  estate,  or  some  note  thereof,  to  be  signed 
by  the  party  to  be  charged.  Russell,  Stats,  of  Ky.,  1909,  §  1775.  Many 
authorities,. however,  hold  that  the  contract  is  enforceable  against  the  buyer  if 
signed  by  the  seller  alone.  Resort  is  had  to  curious  reasoning  to  support  this 
proposition.  It  is  urged  that  the  object  of  the  statute  was  only  to  protect  owners 
of  real  estate  from  being  deprived  of  it  without  written  evidence.  Gardels  v. 
Kloke,  36  Neb.  493.  But  the  danger  is  as  great  that  a  purchase  at  an  exorbitant 
price  may  be  imposed  on  the  other  party.  See  Simms  v.  Killian,  12  Ired. 
(N.  C.)  252,  253.  Another  hne  of  reasoning  is  based  on  the  antiquated  notion 
that  the  buyer's  promise  is  only  to  pay  money  and  is  quite  independent  of  the 
seller's  undertaking  to  sell  land.  Lewis  v.  Grimes,  7  J.  J.  Marsh.  (Ky.)  336. 
Probably,  too,  the  old  dislike  of  the  Statute  of  Frauds  has  influenced  some 
courts.  The  practically  uniform  rule,  however,  excepting  cases  of  partial  per- 
formance in  equity,  is  that  the  contract  can  be  enforced  only  against  the  party 
who  has  signed.  Capehart  v.  Hale,  6  W.  Va.  547;  Love  v.  Atkinson,  131 
N.  C.  544. 

Survivorship  —  Proof  in  Case  of  Death  by  Common  Disaster.  —  The 
beneficiary  in  a  life  insurance  policy  perished  with  the  insured  in  a  common 
disaster.  The  policy  provided  that  if  the  beneficiary  died  before  the  insured, 
the  proceeds  of  the  policy  should  go  to  the  legal  representatives  of  the  insured. 
Held,  that  the  estate  of  the  insured  is  entitled  to  the  amount  of  the  policy.  Dunn 
V.  New  Amsterdam  Casualty  Co.,  141  N.  Y.  App.  Div.  478. 

For  a  discussion  of  the  principles  involved,  see  16  Harv.  L.  Rev.  368. 
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Taxation  —  Particular  Forms  of  Taxation  —  Inheritance  Tax  on 
Property  Embezzled  by  Executor.  —  An  executor  embezzled  large  sums 
from  the  estate,  and  the  state  charged  the  residuary  legatees  with  an  inherit- 
ance tax  on  these  funds.  Held,  that  the  tax  is  properly  laid.  In  re  Bite's 
Estate,  113  Pac.  1072  (Cal.,  Sup.  Ct.). 

Since  an  inheritance  tax  is  a  tax  on  the  right  of  succession  and  not  on  prop- 
erty, it  should  be  determined  when  title  vests  in  the  distributee  and  not  when 
he  is  given  possession.  Matter  of  Sloane,  154  N.  Y.  109;  Estate  of  Woodard, 
153  Cal.  39.  This,  it.  is  universally  agreed,  is  at  the  testator's  death,  for  it 
is  then  that  the  legatee's  beneficial  interest  accrues.  Mechanics'  Savings  Bank 
v.  Waite,  150  Mass.  234;  Matter  of  Davis,  149  N.  Y.  539.  Accordingly,  ap- 
preciations or  depreciations  subsequent  to  the  testator's  death  do  not  affect 
the  amount  of  the  tax.  Hooper  v.  Bradford,  178  Mass.  95.  But  a  legatee  is 
never  beneficially  interested  in  sums  which  must  be  paid  for  lawful  debts  of 
the  estate  or  reasonable  expenses  of  administration,  as  in  no  manner  can  he 
receive  these.  They  are,  therefore,  deducted  from  the  value  of  the  estate  in 
determining  the  tax.  In  re  Estate  of  Graves,  242  III.  212.  But  this  deduction 
is  limited  to  lawful  debts  and  reasonable  expenses  of  administration.  Matter 
of  Liss,  39  N.  Y.  Misc.  123;  Matter  of  Havemeyer,  32  N.  Y.  Misc.  416.  In 
the  principal  case,  the  legatees  were  beneficially  interested  in  the  embezzled 
funds,  so  this  misconduct  of  the  executor  should  no  more  affect  the  rights  of 
the  state  than  would  an  improper  expenditure  of  the  funds  for  the  estate. 

Transfer  of  Stock  —  Rei*usal  by  Corporation  to  Pay  Transferee 
BECAUSE  OF  TRANSFEROR'S  INDEBTEDNESS.  —  The  Certificates  of  stock  of  the 
defendant  bank  provided  that  it  was  transferable  only  on  the  books  of  the 
bank.  A  stockholder  assigned  a  certificate  to  the  plaintiff  without  notice  to 
the  bank,  and  subsequently  the  defendant  lent  to  the  transferor.  Because 
of  this  debt,  the  defendant  refused  to  pay  the  plaintiff  certain  sums  due  to 
stockholders.  Held,  that  the  defendant  must  pay.  Union  Bank  of  Brooklyn  v. 
United  States  Exchange  Bank,  127  N.  Y.  Supp.  661  (App.  Div.). 

The  effect  which  provisions  requiring  registration  of  stock  transfers  in  the 
books  of  a  corporation  have  on  the  rights  of  the  tiansferee  and  subsequent  credi- 
tors of  the  transferor  has  been  the  subject  of  considerable  conflict,  but  the  better 
view  protects  the  transferee.  Continental  Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed. 
369.  Contra,  Buttrick  v.  Nashua  b°  Lowell  Railroad,  62  N.  H.  413.  See  16 
Harv.  L.  Rev.  312.  On  principle  this  provision  in  a  charter  or  certificate  should 
affect  only  the  rights-  of  the  corporation  and  its  stockholders  inter  se.  Mount 
Holly,  etc.,  Co.  v.  Ferree,  17  N.  J.  Eq.  117.  The  question  is  then  raised  as  to 
what  must  be  stipulated  in  the  charter  or  certificate  and  what  rights  of  the  cor- 
poration will  be  protected.  It  is  clear  that  if  it  is  provided  that  no  transfer  is 
valid  unless  registered  and  the  transferor's  debts  paid,  the  corporation  will  be 
protected  as  to  all  debts  incurred  prior  to  notice  of  the  transfer.  Union  Bank 
v.  Laird,  2  Wheat.  (U.  S.)  390;  Rogers  v.  Huntingdon  Bank,  12  Serg.  &  R.  (Pa.) 
77.  But  in  the  principal  case,  the  only  provision  was  for  registration,  and  in  the 
absence  of  express  statements,  the  common-law  rule  giving  no  lien  to  a  corpora- 
tion on  its  stock  for  debts  due  from  its  stockholders  should  be  followed.  Bank 
of  Holly  Springs  v.  Pinson,  58  Miss.  421.  The  effect  of  this  provision  should  be 
limited  to  protecting  the  corporation  for  paying  dividends  to  stockholders  of 
record  or  allowing  them  to  vote.  State  ex  rel.  White  v.  Ferris,  42  Conn,  560; 
Smith  V.  American  Coal  Co.,  7  Lans.  (N.  Y.)  317. 
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Trichotoiiy  in  Roman  Law.  By  Henry  Goudy,  D.C.L.,  Regius  Professor 
of  Civil  Law  in  the  University  of  Oxford.  Oxford:  The  Clarendon  Press. 
1910.  pp.  77. 
Hegel  commended  the  Roman  jurists  for  their  frequent  employment  of 
trichotomies,  which,  he  conceived,  showed  their  logical  power.  But  these  three- 
fold divisions,  in  which  the  Roman  books  abound,  have  given  great  trouble 
to  commentators  and  to  modern  jurists.  Professor  Goudy  holds  that  the 
ingenuity  which  has  been  expended  upon  such  trichotomies  as  the  three  pre- 
cepts of  the  opening  title  of  the  Institutes,  the  triple  division  of  the  sources 
of  Roman  Law,  the  classification  of  private  law  into  persons,  things,  and  ac- 
tions, the  three  kinds  of  possessory  interdicts,  and  the  words  of  the  formulas, 
dare,  facere,  praestare,  has  been  wasted,  in  that  three-fold  divisions  were  de- 
vised for  their  own  sake  and  the  law  was  forced  into  them  as  well  as  might  be. 
He  finds  in  Roman  jurists,  especially  Ulpian,  a  "persistent  tendency  to  tri- 
chotomy," even  at  the  expense  of  accuracy,  completeness  and  logic,  and  explains 
this  tendency  by  the  symbolism  of  numbers  and  the  significance  of  the  number 
three,  as  symbolic  of  completeness,  to  which  the  ancients  attributed  so  much 
importance  in  other  connections.  This  mystic  importance  of  the  number  three, 
he  shows,  appears  in  the  law  in  two  ways:  First,  it  survived  from  the  old  law 
in  provisions  of  the  Twelve  Tables  {e.  g.  the  three  sales  of  a  son  in  potestas, 
the  trinoctium,  the  proclamation  on  three  market-days),  in  old  formulas  {e.  g. 
do,  dico,  addico)  and  in  maxims  {e.  g.  tres  faciunt  collegium) ;  second,  it  was 
impressed  upon  the  classical  jurists,  chiefly  Ulpian,  by  their  reading  of  Stoic 
philosophers.  "It  is  not  too  much,"  he  teUs  us,  "to  say  that  wherever  Ulpian 
gives  a  classification  of  an  institution  or  doctrine  into  genera  and  species,  we 
may  expect  to  find  it  tripartite  if  the  subject  matter  admits  of  it  or  may  be 
forced  into  it."  The  twenty-eight  three-fold  divisions  or  classifications  which 
are  discussed  critically  go  far  to  confirm  this  thesis. 

Hofmann  had  pointed  out  already  that  symbolism  of  numbers  plays  a  con- 
trolling part  in  the  arrangement  of  the  Digest.  Sokolowski  had  shown  how 
Stoic  notions  as  to  "essence"  and  "appearance"  and  "species"  had  influenced 
many  texts  otherwise  inexplicable.  Professor  Goudy  in  a  prior  study  (un- 
happily not  generally  available)  had  made  a  strong  case  for  holding  that  the 
quadripartite  division,  subdivision  and  resubdivisions  of  obUgations,  so  re- 
markable in  the  Institutes,  must  be  attributed  to  symboUstic  ideas.  Add  to 
these  the  present  exposition  of  the  tripartite  classifications,  and  it  must  be 
confessed  the  theory  is  very  plausible.  Certainly  it  causes  many  diflaculties 
which  have  puzzled  jurists  to  disappear.  Perhaps  a  stronger  case  is  made, 
however,  with  respect  to  the  trichotomies  in  classification,  which  are  as  a  rule 
very  artificial  and  often  palpably  faulty,  than  with  respect  to  the  traditional 
triads.  Obviously  the  New  York  Code  of  Civil  Procedure  was  not  made  under 
the  influence  of  any  ideas  of  number  symbolism.  Yet  there  are  63  three- 
fold groupings  in  that  act,  and  if  we  eliminate  four-fold  groupings,  which  are 
next  in  frequency,  there  are  not  many  left.  As  Lewis  Carroll  puts  it,  three  is 
a  "  convenient  number  to  state."  It  is  plural  and  yet  not  too  large,  and  suggests 
itself  naturally.  Witness  three  days  of  grace,  three  caUings  of  a  party  in  de- 
fault, the  oyez,  oyez,  oyez  of  the  crier,  the  common  statutory  period  of  three 
days  in  which  to  move  for  a  new  trial,  the  common  provision  for  three  peremp- 
tory challenges,  and  the  like. 

An  example  may  illustrate  how  cautious  we  should  be  in  attributing  too 
much  to  a  conscious  desire  to  make  triads.  Suppose  a  future  historian  were 
expounding  the  institutions  of  to-day  along  similar  lines.    He  would  begin 
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with  the  symbolism  of  numbers  as  set  forth  by  Mackey  or  Albert  Pike  and 
would  show  the  great  importance  attributed  to  the  number  three.  He  would 
observe  that  King  Edward  VII  was  an  eminent  Mason  and  that  from  the  begin- 
ning the  highest  offices  among  English  Masons  have  been  held  by  noblemen. 
He  would  point  out  that  George  Washington  was  the  master  of  a  masonic 
lodge,  and  that  the  leaders  of  the  American  Revolution  and  American  constitu- 
tion makers,  statesmen,  judges  and  generals  were  largely  Masons.  Hence  he 
would  conclude  the  symbohc  value  of  three,  as  expounded  by  masonic  authors, 
was  a  fundamental  tenet  of  intelligent  Anglo-Americans  in  pubhc  life  in  the 
eighteenth  and  nineteenth  centuries.  Looking  at  British  institutions  from  this 
point  of  view,  he  would  find  much  to  confirm  his  theory.  He  would  find  three 
kingdoms,  arbitrarily  excluding  Wales.  He  would  find  sovereignty  reposed, 
in  theory,  in  King,  Lords  and  Commons,  and  he  would  point  out  the  long 
persistence  of  a  useless  House  of  Lords.  He  would  refer  to  the  three  superior 
courts  of  common  law,  all  with  the  same  jurisdiction.  After  the  Judicature 
Act,  he  would  find  three  courts,  the  County  Court,  the  Supreme  Court  of 
Judicature  and  the  House  of  Lords,  and  he  would  remind  his  readers  that  the 
appellate  jurisdiction  of  the  House  of  Lords  was  restored  after  the  original  act 
had  done  away  with  it,  and  was  regarded  by  eminent  authorities  as  seriously 
impairing  the  judicial  orgam'zation.  He  would  find  that  the  High  Court  was 
arranged  in  three  divisions,  that  there  were  three  judges  in  each  department 
of  the  Court  of  Appeal,  that  High  Court,  Court  of  Appeal  and  House  of  Lords 
formed  another  trinity  and  that  there  were  three  heads  of  the  judicial  system, 
Chancellor,  Chief  Justice  and  Master  of  the  Rolls.  In  American  institutions, 
he  would  see  the  government  divided  into  executive,  legislative  and  judicial 
departments  and  would  find  the  courts  strugghng  to  maintain  an  impossible 
analytical  distinction  along  historical  hnes  in  the  face  of  practical  difficulties 
and  at  the  expense  of  much  useful  legislation.  He  would  show  that  the  Judiciary 
Act  provided  for  three  federal  courts  and  that  when  in  189 1  a  fourth  was  added, 
this  impairment  of  the  tripartite  arrangement  was  so  repugnant  to  American 
ideas  of  symbolism  that  the  Circuit  Court  was  abolished  within  ten  years. 
All  biUs  were  read  three  times  before  passage,  and  many  State  constitutions 
expressly  required  this  form,  which  was  considered  so  sacred  that  statutes  were 
declared  void  because  it  had  not  been  comphed  with.  Even  in  so  practical  a 
matter  as  mihtary  organization  and  tactics,  he  would  say,  the  Americans  in- 
sisted on  the  mystic  number  three.  Their  organization  was  a  trinity  of  trinities: 
squads,  sections,  platoons;  companies,  battahons,  regiments;  brigades,  divi- 
sions, corps.  The  Drill  Regulations  prescribed  a  regiment  of  three  battalions, 
a  brigade  of  three  regiments,  a  division  of  three  brigades,  a  corps  of  three  divi- 
sions. Nay,  the  theoretical  writers  on  tactics  insisted  that  the  correct  battle- 
order  was  a  formation  in  three  Hnes,  and  this  was  the  regular  practice  of  the 
Duke  of  WelUngton,  who,  we  know,  was  a  Mason!  The  American  national  game 
was  built  around  the  number  three.  There  were  thrice  three  players  and  thrice 
three  innings,  three  bases,  three  outfielders,  three  out  made  an  inning  and  the 
batter  was  allowed  three  strikes.  The  law,  he  would  then  point  out,  was  per- 
meated with  this  number"  three.  The  institutional  books  said  that  property 
was  real,  personal  and  mixed;  that  actions  were  real,  personal  and  mixed; 
that  crimes  were  treasons,  felonies  and  misdemeanors;  that  the  jurisdiction  of 
equity  was  exclusive,  concurrent  and  auxiliary;  that  freeholds  were  conveyed 
by  feoffment  and  Uvery,  fine  or  recovery;  that  a  use  might  be  raised  by  feoflE- 
ment  to  uses,  bargain  and  sale,  or  covenant  to  stand  seised;  that  there  were 
contracts  of  record,  specialties,  and  simple  contracts,  estoppels  by  record,  by 
deed  and  in  pais,  and  privity  of  contract,  of  estate,  and  of  blood.  He  would  have 
no  trouble  in  showing  that  many  of  these  were  arbitrary  and  illogical  and  that 
most  of  them  were  inadequate.  Trusts  were  said  to  be  express,  resulting  or 
constructive,  although  the  last  two  went  on  the  same  essential  principle;  in 
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equity  pleading,  there  were  bill,  answer  and  replication,  although  the  latter 
was  the  merest  form;  a  defendant  in  equity  might  demur,  plead  or  answer, 
and  yet  all  three  functions  were  performed  by  answer  alone;  most  of  the  codes 
of  procedure  provided  for  complaint,  answer  and  reply.  And  so  on  indefinitely. 
This  might  appear  a  very  strong  case.  And  yet  it  cannot  be  that  regard  for 
the  number  three  as  a  symbol  has  had  anything  to  do  with  the  matter  or  that 
those  who  drew  our  codes  and  practice  acts  had  ever  heard  of  such  a  thing. 

Yet,  conceding,  as  one  must,  that  such  speculations  as  Professor  Goudy's 
may  lead  us  too  far,  one  must  concede  also  that  he  has  called  attention  to  a 
point  of  capital  importance  in  connection  with  many  distinctions  and  classifica- 
tions upon  which  juristic  ingenuity  has  thus  far  made  no  impression  commen- 
surate with  the  time  and  abiUty  brought  to  bear  upon  them.  No  one  who  has 
to  do  with  the  classifications  of  the  Roman  jurists  in  the  future  can  afford  to 
overlook  the  element  of  number  symboUsm.  R.  p. 


The  Constitution  of  the  United  States.    By  David  K.  Watson.    Chicago: 
Callaghan  &  Co.    1910.    In  two  volumes,    pp.  xxxiii,  ix,  1959. 

This  work  deals  with  the  Constitution  in  a  way  that  will  be  appreciated  by 
any  one  interested  either  in  the  origin  of  the  instrument  or  in  the  mode  by 
which  the  courts  have  applied  it  to  the  various  emergencies  arising  since  it 
was  framed.  The  historical  introduction  begins  with  the  meeting  in  1774  of 
the  First  Continental  Congress  and  ends  with  the  assembling  of  the  Federal 
Constitutional  Convention  in  1787,  giving  in  eighty-eight  pages  an  account 
of  the  forces  leading  to  a  more  perfect  union,  and  also  a  description  of  the 
members  of  the  Federal  Constitutional  Convention.  Then  follows  the  main 
part  of  the  work.  The  plan  adopted  is  to  deal  with  constitutional  questions 
in  the  order  in  which  the  topics  arise  in  the  Constitution  itself,  and  to  deal 
with  each  question  in  an  historical  fashion,  giving,  among  other  things,  such 
light  as  is  thrown  upon  each  topic  by  the  Articles  of  Confederation,  the  pro- 
ceedings of  the  Federal  Constitutional  Convention  and  of  the  several  state 
conventions,  contemporaneous  letters,  later  letters  and  speeches,  and  the  de- 
cisions of  the  courts.  Throughout  there  is  ample  quotation  from  the  Journal 
of  the  Federal  Constitutional  Convention,  Elliot's  Debates,  judicial  opinions, 
and  other  sources.  The  result  is  a  piece  of  work  which  does  not  duplicate  any 
of  the  other  treatises,  but  which  in  a  useful  manner  supplements  each  of  them. 
The  time  has  gone  by  when  all  that  is  to  be  said  as  to  the  Constitution  can  be 
embodied  in  only  two  volumes.  Consequently  the  plan  of  this  work  neces- 
sarily excludes  an  attempt  to  cite  all  the  decisions  and  also  an  attempt  to 
present  in  the  author's  own  words  an  ideaUzed  theory  of  the  several  topics. 
The  author  is  well  within  his  rights  in  thus  limiting  his  plan;  for  citations  can 
be  gathered  easily  enough  from  digests  and  the  like,  and  discussions  can  be 
found  in  many  specialized  treatises.  After  setting  his  limits,  the  author  has 
worked  within  those  limits  with  obvious  diligence  and  with  as  much  accuracy 
as  can  be  expected  in  a  presentation  of  so  much  material.  The  inevitable 
slips  appear  to  be  unimportant.  On  page  38  there  is  clearly  something  wrong 
with  the  chronology.  On  page  785  it  is  erroneously  said  that  in  Dartmouth 
College  V.  Woodward  "The  plaintiff  was  successful  in  all  the  courts  of  New 
Hampshire."  On  page  791  .it  is  said  that  in  Ogden  v.  Saunders  bills  of  ex- 
change had  been  endorsed  to  Ogden,  whereas  in  truth  they  had  been  drawn 
on  him  and  had  been  accepted.  Such  minute  and  immaterial  errors  cannot 
cause  any  fair-minded  reader  to  question  the  author's  accuracy.  Indeed  it 
has  already  been  said  that  the  author's  diligence  is  obvious.  The  result  is  a 
work  worthy  to  be  placed  beside  the  other  general  treatises  on  this  vast  and 
increasingly  important  subject. 
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Negotiable  Instruments  Law,  Annotated,  Second  Edition.  By  Joseph  D. 
Brannan,  Bussey  Professor  of  Law  in  Harvard  University.  Cincinnati : 
W.  H.  Anderson  Company.     191 1.    pp.  xxxiv,  330. 

Nothing  but  good  can  be  said  by  the  reviewer  of  this  book.  It  has  been  en- 
tirely rearranged  since  the  first  edition,  and  the  numerous  decisions  on  the 
Negotiable  Instruments  Law,  since  that  edition  was  published,  give  material  for 
considerable  additions.  As  the  book  is  now  arranged,  under  each  section  of  the 
law  the  searcher  finds  an  exhaustive  collection  of  the  pertinent  cases  decided 
by  the  courts;  a  statement  of  the  slight  differences  that  not  infrequently  exist 
between  the  laws  of  the  several  states  which  have  passed  the  uniform  law; 
the  acute  criticisms  of  Professor  Ames,  Judge  Brewster,  and  Mr.  McKeehan, 
extracted  from  the  articles  in  which  they  originally  appeared;  and  a  com- 
parison of  the  corresponding  section  of  the  English  statute.  Not  only 
American  decisions  but  also  the  English  cases  are  collected.  As  the  English 
statute  is,  in  many  respects,  similar  to  the  American,  these  cases  are  often 
very  important.  The  feature  of  the  book  that  perhaps  is  the  most  valuable 
is  the  digesting  of  the  most  important  cases  cited.  The  author  states  exactly 
the  facts  and  the  points  decided  in  each  case  digested,  and  does  not  take  the 
easy  and  common  substitute  of  merely  quoting  remarks  extracted  from  the 
opinion  of  the  court.  His  own  occasional  comments  on  the  decisions,  always 
acute  and  instructive,  greatly  add  to  their  value. 

The  articles  of  Professor  Ames,  Judge  Brewster  and  Mr.  McKeehan,  as 
well  as  a  letter  of  Mr.  Arthur  Cohen,  of  the  English  Bar,  are  reprinted  after 
the  annotated  act.  Comparative  tables  of  the  corresponding  sections  of  the 
English  Bills  of  Exchange  Act  and  the  Negotiable  Instruments  Law  are  added. 
In  every  way  the  book  is  a  most  convenient  summary  of  legal  decisions  and 
criticism  of  the  Negotiable  Instruments  Law. 

It  is  no  disparagement  of  the  work  to  add  that  it  is  not  a  treatise  on  the  law 
of  negotiable  instruments;  It  does  not  purport  to  be.  It  rather  assumes  a 
preliminary  knowledge  of  the  subject.  While  no  fault  can  be  found  with  the 
author  for  not  enlarging  the  scope  of  his  work,  the  hope  may  nevertheless  be 
expressed  that  we  may  have  before  long  a  full  and  scientific  treatise  on  the  law 
of  negotiable  instruments.  The  larger  treatises  on  the  subject,  whatever  their 
original  merit,  are  now  somewhat  antiquated  and  the  smaller  books  of  recent 
years  are  too  summary  and  incomplete  in  their  treatment  to  be  satisfactory. 

s.  w. 


Supplement  to  a  Treatise  on  the  Interstate  Commerce  Act  and  Digest 
OF  Decisions  Construing  the  Same.  By  Henry  S.  Drinker,  Jr.  Phila- 
delphia: GeorgeT.  Bisel  Co.     1910.     8vo,  pp.  735. 

This  volume  is  in  the  strictest  sense  a  supplement  to  the  two  volumes  pre- 
viously published  by  Mr.  Drinker.  Those  two  volumes  were  so  useful  that 
it  is  a  satisfaction  to  have  an  addition  to  them.  The  present  volume  contains 
a  full  text  of  the  Act  to  Regulate  Commerce,  as  amended  by  the  Mann-Elkins 
Law  of  June  18,  1910,  and  by  previous  amendments,  which  is  printed  with 
side  notes  and  foot  notes  indicating  and  explaining  the  changes  made  by  the 
Mann-Elkins  Law.  In  Part  I,  "The  Substantive  Requirements  of  the  Act," 
and  Part  II,  "The  Enforcement  of  the  Act,"  the  various  sections  of  the  original 
volumes  are  brought  down  to  date. 

A  large  part  of  the  present  volume  is  taken  up  with  digests  of  recent  de- 
cisions in  interstate  commerce  cases  by  the  Interstate  Commerce  Commission, 
lower  federal  courts  and  the  United  States  Supreme  Court.  The  digests  are 
well  made  and  are  kept  within  convenient  compass.  Appendix  A  contains 
annotations  to  Commission  citations;  Appendix  B  a  table  of  commodity  rates 
passed  upon  in  recent  cases.     There  is  a  table  of  the  cases  cited  in  the  sup- 
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plement  and  an  excellent  index   covering  both  the  original  treatise  and  the 
supplement. 

It  is  to  be  regretted  that  the  large  number  of  decisions  in  interstate  com- 
merce cases,  and  the  exigencies  of  publishers,  made  it  necessary  for  this  volume 
to  be  pubUshed  before  it  was  possible  to  know  the  effect  of  the  amendments 
made  by  the  Mann-Elkins  Law  in  actual  operation,  but  presimiably  Mr. 
Drinker  will  add  to  his  book  at  a  later  time.  Its  value  to  attorneys  handling 
interstate  conunerce  cases  would  justify  him  in  doing  so.  s.  h.  e.  f. 


Willis  and  Oliver's  Roman  Law  Examination  Guide  for  Bar  and  Uni- 
versity (Questions  and  Answers).  Third  Edition,  partly  rewritten. 
By  David  T.  OUver,  LL.M.,  of  Trinity  HaU,  Cambridge,  Barrister  at  Law, 
and  W.  Nalder  Williams,  M.A.,  LL.B.,  Lecturer  at  Selwyn  College  and 
formerly  Scholar  of  Trinity  College,  Cambridge.  London:  Butterworth 
&  Co.     1910.    pp.  X,  385,  21  (index). 

Americans  will  be  interested  in  this  book  chiefly  as  an  indication  of  the  sort 
of  examination  in  Roman  law  which  is  exacted  of  candidates  for  the  Bar  in 
England.  It  is  intended  for  students  preparing  for  EngUsh  examinations  only, 
and  is  made  up  from  questions  set  in  actual  examinations.  One  must  not 
expect  too  much  under  such  circumstances,  and,  considering  the  necessary 
hmitations,  the  work  seems  to  have  been  done  well  —  certainly  much  more 
thoroughly  and  critically  than  is  usual  in  such  books.  A  student  who  had  read 
carefuUy  might  well  find  here  a  useful  review.  But  American  examinations  in 
Roman  law  are  not  of  such  a  character  as  to  make  a  book  of  this  kind  expedient, 
and  for  other  uses  than  preparation  for  examination  it  would  not  be  worth 
while.  R.  p. 


A  Treatise  on  Federal  Criminal  Law  Procedure  with  Forms  of  Indict- 
ment. By  William  H.  AtweU.  Chicago:  T.  H.  Flood  and  Company. 
1911.    pp.  19,  452. 

Burge's  Commentaries  on  Colonial  and  Foreign  Laws.  In  six  volumes. 
Edited  by  Alexander  Wood  Renton  and  George  Grenville  Phillimore. 
London:  Sweet  and  Maxwell,  Ltd. ;  Stevens  and  Sons,  Ltd.  1910.  xxxviii, 
420;  xliv,  629;  xlix,  987. 

Introduction  to  the  Science  of  Law.  Systematic  Survey  of  the  Law  and 
Principles  of  Legal  Study.  By  Karl  Gareis.  Translated  by  Albert  Ko- 
courek.    Boston:  The  Boston  Book  Company.     1911.    pp.  xxix,  375. 

The  Records  of  the  Federal  Convention  of  1787.  In  three  volumes. 
Edited  by  Max  Farrand.  New  Haven:  Yale  University  Press.  London: 
Henry  Frowde.    Oxford  University  Press.    1911.    pp.  xxv,  606,  667,  685. 

A  Treatise  on  Statute  Law.  By  William  Fielden  Craies.  Second  Edition. 
London:  Stevens  and  Haynes.     191 1.    pp.  ci,  725. 

Report  of  the  Commissioner  of  Education  for  the  Year  Ending  June  30, 
1910.  Volume  11.  Washington:  Government  Printing  Office.  191 1. 
pp.  xxvi,  663-1373. 

Manual  of  Political  Ethics.  By  Francis  Lieber.  In  two  volumes.  Sec- 
ond Edition.  Edited  by  Theodore  D.  Woolsey.  Philadelphia  and  Lon- 
don: J.  B.  Lippincott  Company.     1911.    pp.  472,  459. 

Ancient,  Curious  and  Famous  Wills.  By  Virgil  M.  Harris.  Boston: 
Little,  Brown  and  Company,    1911.    pp.  xiii,  472. 
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The  Laws  of  England.  By  the  Right  Honorable  the  Earl  of  Halsbury  and 
other  lawyers.  London:  Butterworth  &  Co.;  Philadelphia:  Cromarty 
Law  Book  Company.    Volume  XV.    pp.  clxxi,  578,  59. 

Equity,  Its  Principles  in  Procedure,  Code,  and  Practice  Acts.  By 
William  T.  Hughes.  St.  Louis:  Central  Law  Journal  Company.  191 1, 
pp.  XXXV,  610. 

The  Constitution  of  the  United  States,  Its  History,  Application,  and 
Construction.  By  David  K.  Watson.  In  two  volumes.  Chicago: 
Callaghan  and  Company.     1910.    pp.  xxxiii,  910;  ix,  910-1959. 

Legal  Doctrine  and  Social  Progress.  By  Frank  Parsons.  New  York: 
B.  W.  Huebsch.     1911.    pp.  xvi,  219. 

Holley's  Review  for  the  Bar  Examination.  By  Myle  J.  HoUey.  Roch- 
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Butterworth  &  Co.      1910.    pp.  xiii,  384. 
A  Concise  Law  Dictionary.    By  Frederic  Jesup  Stimson.    Revised  Edition. 

By  Harvey  C.  Voorhees.    Boston:  Litde,  Brown  and  Company.    1911. 
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The  Law  of  Fraudulent  Conveyances.    By  Melville  Madison  Bigelow. 
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